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JUDGES  OF  THE  COURT  OF  COMMON  PI^AS 

DXJEING  THE  PERIOD   OF  THESE   REPORTS. 

DIST. 
ist-€lty  and  County  of  PhiladelpUia.  Court  No.  1:  President  Judye^ 
Hon.  Joseph  Allison  ;  Associate  Judges^  Hon.  William  S.  Peikce, 
Hon.  Craig  Biddle.  Court  No.  2 :  President  Judge,  Hon.  J.  I. 
CiJLBK  Hare;  Associate  Judges,  Hon.  D.  Newlin  Fell,  Hon.  James 
T.  Mitchell.  Court  No.  8:  President  Judge,  Hon.  James  R.  Lud- 
low; Associate  Judges,  Hon.  Thomas  K.  Finletteb,  Hon.  William 
H.  Ybbkes,  deceased.  Hon.  James  Gay  Gordon,  appointed  to  fill 
the  vacancy.  Court  No.  4:  President  Judge,  Eton.  M.  Kussell 
Thayeb;  Associate  Judges,  Hon.  Michael  Arnold,  Hon.  Robert 

N.  WiLLSON. 

2d — County  of  Lancaster.    P.  J,,  Hon.  John  B.  Livingston;  A,  L.  J,, 

Hon.  David  W.  Patterson. 
3d— County  of  Northampton.    P.  J.,  Hon.  W.  W.  Schuyler;  A,  X.  J,, 

Hon.  Howard  J.  Keeder. 
4th— County  of  Tioga.    P.  J.,  Hon-  Henry  W.  Williams. 
5th-^ounty  of  Allegheny.    Court  No.  1;  P.  J,,  Hon.  Edwin  H.  Stowe; 
A,  L.,  JJ,,  Hon.  John  H.  Bailey,  Hon.  Frederick  H.  Collier. 
Court  No,  2:  P.  J,,  Hon.  Thomas  Ewing;  A,  i.,  JJ,,  Hon.  John  W. 
F.  White,  Hon.  Christopher  Magke. 
6th— County  of  Erie.    P.  J.,  Hon.  William  A.  Galbraith. 
7th — County  of  Bucks.    P.  J,,  Hon.  Harman  Yerkes. 
8th — County  of  Northumberland.    P.  J,^  Hon.  William  M.  Rockefeller. 
9th — County  of  Cumberland.    P.  J,,  Hon.  Wilbur  F.  Sadler. 
10th — County  of  Westmoreland.    P.  J,,  Hon.  James  A.  Hunter. 
11th— County  of  Liueme.    P.  J,,  Hon.  Charles  E.  Rice;  A.  L,  J.,  Hon. 

Stanley  Woodward. 
12th — County  of  Dauphin,  to  which  the  County  of  Lebanon   is  attached. 
P.  J,,  Hon.  John  W.  Simonton;  A,  L.  J,,  Hon.  John  B.  McPherson. 
13th — County  of  Bradford.    P.  J.,  Hon.  Paul  D.  Morrow. 
14th — County   of    Fayette,  to  which   the  County  of   Greene  is  attached. 

P.  J,,  Hon.  James  Inghram. 
15th — County  of  Chester.    P.  J.,  Hon.  J.  Smith  Futhey. 
1 6th — Counties  of  Bedford  and  Somerset.    P.  J.,  Hon.  William  J.  Baeb. 
17th— County  of  Butler,  to  which  the  County  of   Lawrence  is  attached. 

P.  J,,  Hon.  Aaron  L.  Hazen;  A,  L,  J,,  Hon.  John  McMichael. 
18th — County  of  Ch&rion,  to  which  the  County  of  Jefferson  is  attached. 
Hon.  "Wm.   L.  Corbett,  P.  J.  until  Ist  Monday  of  January,  1880. 
Hon.  Theophilus  S.  Wilson,  P.  J,  since  1st  Monday  of  Jan.,  1880. 
19th— County  of  York.    Hon-  P.  L.  Wickes,  P.  J,  until  1st  Monday  of  Jan., 
1886.    Hon.   John  Gibson,  P.  J.  since  Ist  Monday  of  Jan.,  1886. 
Hon.  John  Gibson,  A,  L,  J.  until  1st  Monday  of  Jan.,  1886.    Hon. 
James  W.  Latimer,  A,  L,  J,  since  1st  Monday  of  Jan.,  1886. 
20th— Counties  of  Union,  Snyder  and  Mifflin.     P.  J,,  Hon.  Joseph  C. 

BUOHEB. 

2l8t— County  of  Schuylkill.    P.  J,,  Hon.  Cyrus  L.  Pershing;  A.  L.,  JJ., 

Hon.  Oliver  P.  Bechtel,  Hon.  David  B.  Green. 
22d — Counties  of  Wayne  and  Pike.    P.  J,,  Hon.  Henry  M.  Seeley. 
23d — County   of   Berks.     P.  J,,    Hon.    Jeremiah    Hagenman.     Hon. 

Augustus  S.  Sassaman,  A,  L,  J.  until  the  1st  Monday  of  Jan.,  1880. 

Hon.  James  N.  Ebmbntrout,  A,  L,  J.  since  Ist  Monday  of  Jan., 

1886. 
24th— County  of  Blair.    P.  J.,  Hon.  John  Dean, 
25th— Counties  of  Clinton,  Cameron  and  Elk.     P.  J.,  Hon.  Charles  \. 

Mayeb. 

(V) 
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I>IST. 

26tli— Counties  of  Columbia  and  Montour.    P.  J".,  Hon.  William  Elwell. 
27th— County  of  Washington.    P.  eT.,  Hon.  Geobob  S.  Habt. 
28th — County  of  Venango.    P.  J,^  Hon.  Chables  E.  Taylob. 
29th — County  of  Lycoming.    P.  J.,  Hon.  Hugh  H.  Cummin. 
30th — County  of  Crawford.    P.  J,,  Hon.  Peabson  Chubch. 

31st— County  of  Lehigh.    P.  J^,  Hon.  Edwin  Albbioht. 

32d — County  of  Delaware.    P.  i/".,  Hon.  Thomas  J.  Clayton, 

83d— County  of  Armstrong.    P.  t/.,  Hon.  James  B.  Keale. 
34th — County  of  Susquehanna.    P.  «r.,  Hon.  J.  Bbewsteb  McCc^llum. 
35th— County  of  Mercer.    P.  X,  Hon.  S.  S.  Mehabd. 
36th— County  of  Beaver.    P.  J^,  Hon.  John  J.  Wickham. 
37th— Counties  of  Warren  and  Forest.    P.  eT.,  Hon.  William  D.  Bbown. 
38th — County  of  Montgomery.    P.  J.y  Hon.  B.  Mabkley  Boyeb. 
39th— County  of  Franldin.    P.  X,  Hon.  D.  Watson  Rowe. 
40th — County  of  Indiana.    P.  e/.,  Hon,  Habby  White. 
41st — Counties  of  Juniata  and  Perry.    P.  J.,  Hon.  Chables  A.  Barxett. 

42d — Counties  of  Adams  and  Fulton.    P.  J".,  Hon.  William  McClean. 

43d — Counties  of  Carbon  and  Monroe.  P.  X,  Hon.  Samuel  S.  Dbeher. 
44th — Counties  of  Wyoming  and  Sullivan.  P. «/".,  Hon.  John  A.  Sittskr. 
45th — County  of  fiacka wanna.     P.  J,,  Hon.  Alfbed  Hand;  A.  L, ./.,  Hon. 

Robebt  W.  Abchbald. 
46th — County  of  Clearfield.    P.  J".,  Hon.  David  L.  Kbebs. 
47th— County  of  Cambria.    P.  J.^  Hon.  Robert  L.  Johnston. 
48th — County  of  McKean.  to  which  the  County  of  Potter  is  attached.    P.  J., 

Hon.  Abthub  6.  Olmsted. 
49th — Counties  of  Centre  and  Huntingdon.    P.  J,,  Hon.  A.  O.  Fuest. 


JUDGES  OF  THE  ORPHANS'  COURTS. 

City  and  County  of  Philadelphia.      P.   J.,   Hon.  William   B.  Hanxa; 

A,  i.,  J  J,  J  Hon.  William  N.  Ashman;  Hon.  Clement  B.  Penrosk. 
County  of  Allegheny.    P.  J.,  Hon.  William  G.  Hawkins;  A,  L.  J.,  Hon. 

James  W.  Over. 
County  of  Luzerne.    P.  J..  Hon.  Daniel  L.  Rhone. 
County  of  Berks.    P.  /.,  Hon.  H.  H.  Schwabtz. 
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WESTERN  DISTRICT— PITTSBURGH,  1885, 


Hilands  verms  The  Commonwealth. 

1.  A  person  is  in  jeopardy  within  the  meaning  of  the  Fifth  Amend- 
ment of  the  Constitation  of  the  United  States  and  of  Article  1,  §  10,  of 
the  constitution  of  Pennsylvania,  when  a  jury  has  been  empanelled 
and  sworn  to  try  him  upon  a  capital  charge. 

2.  The  discharge  of  a  jury  without  the  prisoner's  consent  after  it  has  been 
sworn  in  a  capital  case,  is  allowable  only  in  a  case  of  absolute  neces- 
sity ;  if  it  be  made  without  such  necessity,  the  discharge  will  operate 
as  an  acquittal. 

3.  A  jury  was  sworn  upon  an  indictment  for  murder,  and  by  the  consent 
of  the  prisoner  was  allowed  to  separate  over  night  before  the  case  had 
been  opened  to  the  iury ;  the  next  day,  the  court  regarding  this  as  an 
irregularity  which  tne  prisoner's  consent  could  not  cure,  ordered  the 
discnare;e  of  the  jury  and  the  empanelling  of  another ;  the  prisoner 
objected  to  the  empanelling  of  the  new  jury»  ^^'^  pleaded  former 
jeopardy,  which  plea  the  court  overruled.  Beld  (a)  that  the  plea  should 
nave  been  sustained ;  (b)  that  the  separation  of  the  jury  did  not  give  rise 
to  such  an  absolute  necessity  as  would  justify  the  dischai'ge,  for  if  the 
trial  had  resulted  in  a  conviction  of  an  offence  less  than  capital,  the 
separation  would  not  have  been  a  fatal  error, 

October  12th,  1885.  Before  Mbrcub,  C.  J.,  Gordon, 
Paxson,  Trunkby,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Oyer  and  Terminer,  of  Mercer 
County;  October  and  November  Term,  1885.    No.  89. 

James  W.  Hilands  was  indicted  for  the  murder  of  John 

Rich;  a  true   bill  was  found  by  the  grand  jury.     The   case 

was  called  for  trial  on  the  12th  day  of  March,  1885,  and  a 

jury  was  obtained  and  sworn  on  that  day ;  after  the  empan- 
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elHng  of  the  jury,  it  being  10.20  o'clock  p.  m.,  the  court 
adjourned  until  the  next  day;  the  prisoner  was  remanded  to 
jail  and  the  jury  was  allowed  to  separate  by  consent  of  the 
defendant  and  of  the  Commonwealth.  The  next  day,  on  the 
assembling  of  the  court,  the  presiding  judge,  Mehard,  J., 
being  of  opinion  that  the  separation  of  the  jury  before  any 
steps  had  been  taken  in  the  case  after  the  selection  and  swear- 
ing  of  the  jury,  was  an  irregularity  to  which  the  prisoner  had 
no  power  to  consent,  discharged  the  jury  and  ordered  another 
one  to  be  sworn.  Counsel  for  the  prisoner  at  once  objected 
to  the  selection  of  a  new  jury,  and  pleaded  former  jeopardy. 
The  court  overruled  the  plea — exception  for  defendant  (1st 
assignment  of  error).  The  court,  then,  tlie  defendant  having 
been  instructed  that  he  had  a  right  to  challenge,  ordered  the 
calling  of  a  new  jury;  the  defendant  made  no  challenges, 
and  the  clerk  proceeded  to  call  a  jury  until  eleven  were 
obtained,  when  it  became  necessary  to  call  talesmen.  The 
counsel  for  defendant  filed  the  following  objection :  "A  jury 
having  been  selected  and  sworn  on  this  case  and  discharged 
without  the  consent  of  the  defendant,  the  defendant  objects 
to  his  trial  by  another  jury  selected  from  the  same  panel. 

"  And  secondly,  the  defendant  objects  to  his  trial  by  a  jury 
composed  in  part  of  the  jury  that  had  been  formerly  sworn 
and  discharged  in  this  case." 

This  objection  the  court  overruled,  and  ordered  the  follow- 
ing entry  on  the  docket : 

'*And  now,  March  13th,  1885.  This  objection  having  been 
filed  after  all  the  jurors  complained  of  had  been  sworn,  the 
prisoner  not  having  challenged  any  of  the  juroi-s  called  on 
the  ground  that  they  or  any  of  them  had  been  sworn  on  the 
former  jury,  and  every  opportunity  having  been  given  to 
examine  the  jurors  as  to  their  qualifications,  the  second  ground 
is  not  sustained. 

"As  to  the  other  ground,  the  jury  were  discharged  because 
a  separation  had  been  permitted  with  the  consent  of  prisoner, 
as  appears  on  record  by  minutes  made  by  the  court.  Such 
discharge  was  therefore  necessary  under  the  law,  and  as  the 
prisoner  consented  to  the  separation  he  cannot  now  take  ad- 
vantage of  his  own  act.  Therefore,  objections  not  sustained.*' 
(2d  assignment  of  error.) 

The  call  of  talesmen  then  proceeded,  and  a  jury  having 
been  obtained,  it  was  duly  sworn  and  the  trial  proceeded ; 
after  the  evidence  bad  been  given  the  defendant  presented, 
inter  alia^  the  following  point : 

"1st.  That  a  jury  having  been  regularly  empanelled  and 
duly  sworn  in  this  case,  and  afterwards  discharged  without 
the  consent  of  the  defendant,  the  defendant's  life   w&s  ^^ 
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jeopardy,  and  therefore  he  must  be  acquitted  by  the  present 
jury."  The  court  refused  this  point.  (8d  assignment  of 
error.) 

The  jury  brought  in  a  verdict  of  "  Guilty  of  murder  in  the 
first  degree."  The  defendant  moved  an  arrest  of  judgment 
for  the  reasons,  (1),  that  the  court  erred  in  not  sustaining 
the  defendant's  objection  to  the  trial  before  the  second  jury: 
(2),  that  the  court  erred  in  not  sustaining  the  first  point  of 
the  defendant;  (8),  that  the  records  did  not  show  the  pres- 
ence of  the  defendant  during  the  trial  at  any  time  after  the 
adjournment  on  March  12th,  1885,  and  did  show  his  presence 
in  court  at  the  time  the  verdict  was  rendered. 

The  court,  on  April  13th,  1885,  overruled  the  motion  in 
arrest  of  judgment,  and  passed  sentence  of  death  upon  the 
prisoner.  The  defendant  took  this  writ  assigning  for  error, 
inter  alia^  the  overruling  of  the  plea  of  former  jeopardy,  the 
overruling  his  objections  to  the  trial  before  the  second  jury, 
the  refusal  of  his  first  point  and  the  overruling  the  motion  iu 
arrest  of  judgment. 

J".  Q-,  White  and  Stranakan  (with  them  Bowser^)  for  plain- 
tiff in  error. — As  soon  as  the  jury  was  sworn  the  prisoner 
was  in  jeopardy.  The  trial  begins  when  the  jury  is  charged 
with  the  defendant:  Alexander  v.  Com'th,  15  W.  N.  C,  149 ; 
McFadden  v.  Com'th,  11  Harris,  12.  A  juror  is  charged  with 
a  prisoner  when  he  has  looked  upon  him  and  has  taken  the 
oath,  for  he  cannot  be  withdrawn.  Peiffer  v.  Com'th,  15 
Pa.  St.  468.  Whenever  the  jury  is  charged  with  a  prisoner, 
where  the  offence  is  punishable  by  death  and  the  indictment 
is  not  defective,  he  is  in  jeopard v  of  Ins  life:  Com'th  v. 
Cook,  6  S.  &  R.  577;  Com'th  v.  Cfue,  3  Rawle,  501 ;  and  see 
Kring  v.  Missouri,  17  Otto,  221.  The  discharge  of  the  jury 
without  the  consent  of  the  defendant,  worked  an  acquittal, 
unless  such  discharge  was  a  case  of  absolute  necessity.  See 
the  opinion  of  Tilghmax,  C.  J.,  and  Duncan,  J.,  in  Com'th 
V.  Cook,  supra,  and  of  Black,  C.  J.,  in  McFadden  v.  Com'th, 
9upra.     This  is  not  a  case  of  necessity. 

The  consent  of  the  prisoner's  counsel  to  the  separation  of 
the  jury  was  not  a  waiver  of  the  prisoner's  constitutional 
rights;  he  was  incapable  of  giving  a  consent  which  would 
have  that  effect.     Peiflfer  v.  Com'th,  supra. 

O-.  U.  Patterson^  District  Attorney,  and  Cochran^  (with 
them  Stewart^}  contra. — The  defendant  raised  no  objection  to 
the  discharge  of  the  first  jury;  this  was  an  implied  consent, 
and  the  consent  to  the  separation  was  in  effect  an  express 
coosent  to  the  discharge.    As  the  law  will  not  allow  the  sepa- 
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ration  of  a  jury  in  a  capital  case,  the  discbarge,  after  the 
separation  had  taken  place,  became  an  absolute  necessity. 
The  absolute  necessity  which  will  justify  a  discharge  is  the 
impossibility  of  proceeding  with  the  trial  with  justice  to  the 
prisoner  or  the  state.  See  Duncan,  J.,  in  Com'th  v.  Cook, 
<}  S.  &  R.  at  page  591 ;  and  see  State  v.  Wiseman,  68  N.  C. 
203;  Rex  v.  The  Kinlochs,  Post.  16;  Reynolds  v.  State,  3 
Kelly,  (Ga.)  63 ;  Ned  v.  The  State,  7  Port.  200.  As  to  the 
objection  to  the  selection  of  the  jury  from  the  second  panel, 
the  objection  came  too  late :  he  had  not  made  any  challenge 
to  the  array  until  the  panel  was  entirely  exhausted,  and  he 
had  consented  to  the  sustaining  of  eleven  jurors  out  of  said 
panel:  1  Chitty  Crim.  Law  (ed.  1882)  pp.  544-5. 

Chief  Justice  Mercur  delivered  the  opinion  of  the  court, 
January  4th,  1884. 

The  main  contention  in  this  case  arises  under  the  first  speci- 
fication of  error. 

After  a  jury  had  been  selected  and  sworn  in  the  case,  and 
had  been  discharged  without  the  consent  of  the  defendant,  he 
objected  to  the  selection  of  another  jury,  and  plead  former 
jeopardy.     The  court  refused  to  sustain  the  plea. 

Art.  V.  of  the  Amendments  to  the  Constitution  of  the 
United  States,  inter  aZm,  declares,  "  nor  shall  any  peraon  be 
subject,  for  the  same  offence,  to  be  twice  put  in  jeopardy  of 
life  or  limb." 

Art.  I.  sec.  10,  of  the  Declaration  of  Rights  in  the  consti- 
tution of  Pennsylvania,  declares  "no  person  shall  for  the 
same  offence,  be  twice  put  in  jeopardy  of  life  or  limb." 

This  declaration  of  individual  protection  is  not  new  to  the 
people  of  this  commonwealth.  The  identical  language  was 
in  the  constitution  of  1790.  It  was  retained  in  the  amended 
one  of  1838,  and  is  repeated  in  the  present  constitution. 

It  will  be  observed  that  the  constitutional  prohibition  does 
not  declare  that  a  person  shall  not  be  twice  tried  for  the  same 
offence  which  involves  his  life  or  limb;  but  that  he  shall  not 
be  twice  put  in  jeopardy. 

At  what  step  in  the  prosecution  is  a  person  put  in  jeopardy, 
to  which  he  shall  not  be  subjected  the  second  time  for  the 
same  offence  ?  Undoubtedly  when  the  trial  begins  in  which 
he  is  charged  with  a  capital  offence.  Tliat  begins  when  the 
jury  is  charged  with  the  prisoner.  It  is  so  charged  as  soon  as  the 
twelve  jurors  are  duly  empanelled  and  sworn.  They  are  sworn 
well  and  truly  to  try  and  true  deliverance  make  between  the 
commonwealth  and  the  prisoner  whom  they  have  in  charge. 
The  trial  has  then  begun.  The  prisoner  stands  before  them  as 
his  judges,  with  his  life  in  their  hands:   Commonwealth  v. 
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Cook  et  aU  6  S.  &  R.  578;  Same  v.  Clue,  S  Rawle,  498; 
PeiflFer  v.  Commonwealth,  8  Harris,  468 ;  McFadden  v.  Same, 
11  Id.  12;  Alexander  v.  Same,  9  Out.  1. 

The  jury  are  not  only  the  judges  of  the  facts  in  such  a 
case,  but  also  of  the  law.  If  they  find  the  prisoner  not 
guilty,  although  in  clear  mistake  of  the  law,  no  court  can 
review  the  correctness  of  that  verdict  and  again  put  him  in 
jeopardy  for  the  same  offence.  Whether  the  verdict  be  on 
the  commonwealth  declining  to  give  any  evidence,  or  whether 
it  be  after  a  protracted  trial  and  the  testimony  of  many  wit- 
nesses, the  judgment  thereon  is  equally  conclusive. 

In  the  present  case,  the  court,  of  its  own  will  and  action, 
discharged  the  jury,  after  it  had  been  duly  sworn,  empanelled, 
and  charged  with  the  prisoner.  His  consent  thereto  was 
neither  given  nor  asked  for. 

This  action  of  the  judge  was  induced  by  the  fact  that, 
after  the  jury  had  been  so  duly  charged,  he  had,  on  the 
previous  evening  permitted  it  to  separate  by  consent  of  the 
prisoner  and  of  the  commonwealth. 

The  question  now  is,  Did  that  separation  authorize  the 
court  to  discharge  that  jury,  and  put  the  prisoner  on  trial 
before  another  jury  on  the  same  indictment  ? 

When  the  second  jury  was  about  to  be  called  and  the  pris- 
oner informed  of  his  right  of  challenge,  his  counsel  filed  a 
plea  of  former  jeopardy.  The  court  overruled  the  plea,  hold- 
ing that  inasmuch  as  the  discharge  of  the  jury  was  by  reason 
of  its  separation  with  the  consent  of  the  prisoner  and  the 
commonwealth,  he  could  not  on  that  account  plead  former 
J€opardy,  and  thei-efore  refused  to  sustain  the  plea. 

No  complaint  is  now  made  that  the  jury  was  permitted  to 
separate  ;  but  the  claim  is  that  the  separation  did  not  impair 
the  conclusive  effect  of  their  discharge.  In  other  words,  that 
the  discharge  from  the  first  jeopardy  was  not  under  such  an 
extreme  and  overwhelming  necessity,  as  to  justify  an  entire 
disregard  of  the  constitutional  protection  guaranteed  to  every 
person. 

The  decisions  of  the  different  states  are  not  in  entire  har- 
mony, as  to  the  power  of  the  court  to  discharge  a  jury,  after 
it  is  sworn  in  a  criminal  case.  In  some  of  them  no  clearly 
defined  distinction  appears  to  have%een  made  between  capital 
offences  and  those  of  lesser  grade.  It  is  not  necessary  to  cite 
them.  In  oui^own  state  we  have  a  line  of  cases  applicable  to 
the  discharge  of  a  jury  in  capital  offences,  which  controls  the 
case. 

We  will  refer  to  some,  and  to  the  opinions  of  the  able 
Judges  ill  deciding  them :  Commonwealth  v.  Cook  et  aL 
{iupra)  was  a  capital  case,  in  which  the  court,  without  the 


Digitized  by  VjOOQIC 


6  SUPREME  COURT  lP%U%burgh 

[Hllands  v.  The  Commonwealth.] 

consent  of  the. prisoner,  had  discharged  the  jury  by  reason  of 
their  inability  to  agree  on  a  verdict.  The  opinion  is  by  Mr. 
Chief  Justice  Tilghman.  He  reviews  the  English  decisions 
prior  to  the  Revolution,  and  the  American  cases  since,  which 
relate  to  the  power  of  the  court  to  discharge  a  jury  after 
they  are  sworn  in  a  capital  case,  and  then  says:  "I  grant 
that  in  case  of  necessity  they  may  be  discharged;  but  if 
there  be  anything  short  of  absolute  necessity,  how  can  the 
court,  without  violating  the  constitution,  take  from  the  pris- 
oner his  right  to  have  the  jury  kept  together  until  they  have 
agreed,  so  that  he  may  not  be  put  in  jeopardy  a  second  time?" 
He  further  adds:  "  I  think  myself  safe  in  asserting  that  there 
is  no  evidence  of  any  instance  since  William  Penn  obtained 
his  charter  from  Charles  II.,  in  which  a  jury  was  discharged 
without  the  consent  of  the  prisoner,  in  a  capital  case."  He 
closes  his  opinion  by  saying :  "  For  my  own  part,  thinking 
that  their  blood  would  be  upon  us  if  they  were  convicted  of 
murder  in  the  first  degree  on  a  second  trial  in  this  court,  I  am 
of  opinion  that  they  should  be  discharged  from  this  indict- 
ment." 

Mr.  Justice  Duncan  also  filed  an  opinion  entirely  con- 
curring with  the  Chief  Justice,  and  adds :  "  There  is,  at  this 
day,  a  settled  and  uncontroverted  rule,  that  in  case  of  life  or 
member,  a  jury  sworn  and  charged,  cannot  be  discharged  be- 
fore they  give  a  verdict,  unless  with  the  consent  of  the  pris- 
oner, and  where  it  is  for  his  benefit,  or  in  cases  of  extreme 
necessity,  and  if  a  jury  is  otherwise  discharged,  it  clearly 
amounts  to  an  acquittal  of  the  prisoner." 

The  correctness  of  the  law,  as  declared  in  Commonwealth 
V.  Cook  et  al.y  was  affirmed  in  Commonwealth  v.  Clue  (^supra) 
in  an  opinion  by  Mr.  Chief  Justice  Gibson.  In  discussing 
the  justice  and  reason  of  the  rule  he  says :  "  Why  it  should 
be  thought  that  the  citizen  has  no  other  assurance  than  the 
arbitrary  discretion  of  the  magistrate  for  the  enforcement  of 
the  constitutional  principle  which  protects  him  from  being 
twice  put  in  jeopardy  of  life  or  member  for  the  same  offence, 
I  am  at  a  loss  to  imagine.  If  discretion  is  to  be  called  in, 
there  can  be  no  remedy  for  the  most  palpable  abuse  of  it,  but 
an  interposition  of  the  power  to  pardon,  which  is  obnoxious 
to  the  very  same  objectionf  Surely  every  right  secured  by  the 
constitution  is  guarded  by  sanctions  more  imperative."  In 
that  case  the  first  jury  had  been  discharged,  wfthout  the  con* 
sent  of  the  prisoner,  by  reason  of  the  sickness  of  two  of  the 
jurors.  This  court,  thinking  the  illness  was  produced  by 
reason  of  the  jurors  being  kept  without  food  or  refreshment, 
and  believing  if  the  same  had  been  furnished  the  health  of  the 
jurors  would  have  been  sufficiently  restored,  held  there  was 
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no  sufficient  cause  for  their  discharge,  and  that  it  was  a  bar 
to  a  second  trial  for  the  same  offence. 

McFadden  v.  Commonwealth  (^supra)  was  also  a  capital 
case.  In  the  opinion  of  the  court,  by  Mr.  Chief  Justice 
Black,  he  says:  "A  discharge  of  the  jury  in  a  capital  case, 
after  the  trial  has  begun,  is  not  a  continuance  of  the  cause. 
It  is  the  end  of  it.  And  for  all  purposes  of  future  protection 
it  is  the  same  to  the  prisoner  as  an  acquittal,  unless  it  was 
done  with  his  own  consent,  or  demanded  by  some  overwhelm- 
ing necessity,  such,  for  instance,  as  the  sickness  or  death  of  a 
juror.*' 

In  Peiffer  v.  Commonwealth  (^supra)  Mr.  Chief  Justice 
Gibson  declared  that  '*  even  the  forms  and  usages  of  the  law 
conduce  to  justice."  The  people  of  this  commonwealth,  in  all 
of  its  organic  laws,  and  with  great  tenacity,  have  applied  this 
rule  to  trials  by  jury.  Thus  the  constitution  of  1776,  framed 
by  the  convention  over  which  Benjamin  Franklin  presided, 
declared  **  trials  shall  be  by  jury  as  heretofore."  As  if  to 
emphasize  the  thought,  and  make  the  right  more  secure,  the 
constitution  of  1790  changed  the  language,  and  declared  "that 
trial  by  jury  shall  be  as  heretofore,  and  the  right  thereof  re- 
main inviolate."  These  precise  words  were  retained  in  the 
constitution  of  1838,  and  are  repeated  in  the  constitution  of 
1874.  The  question  is.  Was  it  error  to  overrule  the  prisoner's 
plea  of  former  jeopardy,  when  he  was  called  before  the  second 
jury?  It  may  be  conceded  that  a  person  on  trial  for  a  capital 
offence  ought  not  to  be  asked  to  consent  to  a  separation  of 
the  jury:  Peiffer  v.  Commonwealth,  supra.  To  this  con- 
clusion the  court  came  on  the  next  day  after  permitting  them 
to  separate.  The  prisoner  had  not  withdrawn  his  consent  to 
that  separation.  He  had  not,  and  did  not,  interpose  any 
objection  to  the  continuance  of  his  trial  before  that  jury.  If 
it  had  gone  on  before  them,  and  he  had  been  convicted  of 
murder  in  the  first  degree,  non  constat^  that  he  would  have 
assigned  *that  separation  to  avoid  the  effect  of  the  verdict. 
The  commonwealth  could  not. 

Under  the  indictment  it  was  within  the  power  of  the  jury 
to  acquit  the  prisoner  of  murder,  and  to  find  him  guilty  of 
voluntary  manslaughter  only.  If  such  were  the  verdict,  and 
the  prisoner  assigned  for  error  to  the  judgment  the  separation 
of  the  jury,  we  would  apply  the  same  rule  that  should  be 
applied  in  case  he  had  been  indicted  and  tried  for  man- 
slaughter only :  Moss  v.  Commonwealth,  15  Pitts.  Leg.  Jour., 
N.  S.,  107.  It  is  neither  proven  nor  alleged  that  the  jurors  were 
subjected  to  any  improper  influence  during  their  separation. 
If  the  conviction  had  been  for  the  lesser  grade,  the  separation 
of  itself  alone  would  not  have  been  a  fatal  error. 


Digitized  by  VjOOQIC 


8  SUPREME  COURT  IPittshurffh 

[HUands  v.  The  Commonwealth.] 

We  are  not  able  to  understand  how  the  consent  of  the 
prisoner  to  the  separation  of  the  jury  from  evening  until 
morning  justified  their  subsequent  discharge.  If  his  consent 
^ave  any  validity  to  the  separation,  it  remained  in  full  force. 
He  had  not  in  any  manner  attempted  to  supersede  or  impair 
its  eflFect.  If  his  consent  was  of  no  validity,  then  the  error 
in  permitting  the  separation  was  that  of  the  court,  and  the 
prisoner  was  not  responsible  therefor. 

The  discharge  of  the  jury  was  not  caused  by  any  improper 
conduct  of  the  prisoner  during  the  triaL  He  did  not  consent 
to  it.  It  was  the  action  of  the  court  alone,  and  to  retrieve 
what  tlie  court  thought  was  its  previous  error.  If  the  right 
to  discharge  the  jury  for  an  error  made  by  the  court  existed 
at  that  stage  of  the  trial,  we  cannot  see  why  the  same  right 
might  not  again  be  invoked,  if  a  similar  error  had  been  com- 
mitted near  the  close  of  the  trial.  If  the  right  to  so  discharge 
be  conceded  to  exist,  then  a  person  may,  for  the  same  offence, 
be  put  in  jeopardy  of  life  for  an  indefinite  number  of  times. 

The  great  safeguard  which  the  organic  law  has  thrown 
around  the  prisoner  cannot  thus  be  set  at  nought,  to  correct 
any  error  committed  by  the  judge  during  the  trial  of  the 
cause.  Under  all  the  facts  in  this  case,  we  cannot  concede 
any  discretionary  power  in  the  court  to  thus  strike  down  the 
constitutional  right  of  every  person  on  trial  for  a  capital  offence. 
It  is  better  that  one  guilty  man  escape  than  to  disregard  the 
mandate  of  the  constitution,  and  establish  a  precedent  which 
might  result  in  many  unjust  convictions  in  the  future. 

The  language  of  the  constitution  is  imperative.  The  ablest 
judicial  minds  which  have  administered  the  law  in  this  com- 
monwealth, have  emphasized  its  protecting  power.  Yielding, 
then,  to  the  clear  command  of  the  former,  and  adopting  the 
construction  put  upon  it  by  our  predecessors  on  this  bench, 
we  do  not  find  that  the  first  jury  was  discharged  under  such 
extreme  and  overwhelming  necessity,  as  to  subject  the  pris- 
oner to  be  again  put  in  jeopardy  of  his  life  for  the  same 
offence.  It  was  clear  error  not  to  sustain  the  plea  of  former 
jeopardy,  and  also  in  putting  the  prisoner  on  trial  before 
another  jury  for  the  same  offence.  He  should  have  been  dis- 
charged from  the  indictment. 

The  conclusion  at  which  we  have  arrived  makes  it  unneces- 
sary to  consider  the  other  specifications  of  error. 

Judgment  reversed,  and  it  is  further  ordered 
that  the  record  be  remanded  with  this  opinion 
setting  forth  causes  of  reversal,  to  the  Court 
of  Oyer  and  Terminer  of  the  county  of  Mercer 
for  further  proceedings. 

Gordon,  J.,  dissents. 
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Monongaliela  City  versus  Fischer, 

1.  In  closely  built  up  portions  of  a  city  it  is  the  duty  of  the  authorities 
to  keep  the  entire  street  in  a  safe  condition,  bnt  this  is  not  the  mle  as 
regiurds  country  roads  within  the  territorial  limits  of  a  city.  It  is  suffi- 
cient if  a  portion  of  the  width  of  tlie  road  is  kept  in  smooth  condition 
and  safe  and  convenient  for  trayel. 

2.  Contributory  negligence  in  any  degree  on  part  of  the  plaintiff  will 
^  •prevent  recovery  in  an  action  for  damages. 

October  19th,  1885.  Before  Mercur,  C.  J.,  Gordon,  Pax- 
son,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Wanhington 
county :  Of  October  and  November  Term,  1885,  No.  102. 

This  was  an  action  on  the  case  by  August  Fischer  against 
Monongahela  City  to  recover  damages  for  injuries  sustained 
by  the  plaintiff  through  the  alleged  negligence  of  the  defen- 
dant in  the  construction  of  a  culvert  and  its  approaches  in  the 
public  road  within  the  city  limits.     Plea  not  guilty.  , 

On  the  trial  before  Hart,  P.  J.  the  following  facts  appeared : 

The  accident  occurred  at  the  extreme  edge  of  the  city  terri- 
tory, within  a  few  feet  of  the  line  of  Carroll  township,  about 
a  mile  and  a  half  from  the  built  up  portion  of  the  town,  and 
on  the  line  of  a  common  country  wagon  road,  leading  from 
the  town,  through  farm  lands  up  the  river,  parallel  with,  and 
about  seventy-five  yards  distant  from  the  Pittsburg,  Virginia 
and  Charleston  railroad. 

This  road  was  originally  constructed  by  Carroll  township, 
under  proceedings  in  the  Quarter  Sessions.  It  was  of  the 
width  and  general  character  of  all  township  roads,  laid  out 
thirty-three  feet  wide,  with  a  worked  or  wrought  wagon  road- 
way of  from  ten  to  sixteen  feet,  and  running,  generally,  along 
the  base  of  the  river  hill,  with  a  cut  on  one  side  and  a  fill  on 
the  other.  In  1878,  that  portion  of  the  township  was  included 
by  the  lines  of  Monongahela  City,  as  fixed  by  Act  of  Assem- 
bly, and  since  that  time  this  road  has  been  kept  up  by  the 
city,  but  without  any  change  of  its  character  or  plan. 

At  the  place  of  the  accident  the  road  crosses  a  small  stream. 
Until  a  year  or  two  before  the  accident,  a  bridge  of  sixteen 
feet  planks  carried  the  highway  over.  But  this  becoming 
worn  out  the  city  substituted  for  it  a  culvert,  sinking  the  bed 
of  the  stream  between  two  and  three  feet ;  building  two  sub- 
stantial stone  walls  six  feet  apart,  six  feet  high  from  the  bed 
of  the  stream,  and  about  thirty-three  feet  across,  though  not 
exactly  at  right  angles  with  the  highway.  This  was  covered 
with  heavy  plank. 
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The  road  reached  and  left  the  planking  by  approaches,  about 
fourteen  feet  wide  at  the  edge  of  the  planks,  and  widenin<]r 
as  they  receded  from  the  culvert.  The  sides  of  these  ap- 
proaches sloped  down  from  the  roadway  to  the  ground  at 
either  side.  Three  of  these  side  slopes  were  but  slightly  ele- 
vated. The  fourth,  on  the  river  side  of  the  roadway  and  east 
of  the  culvert,  was  between  three  and  four  feet  at  the  highest 
point  next  the  culvert  wall,  and  gradually  diminished  as  it 
reached  toward  the  level  ground.  This  construction  was 
required  there,  because  a  water  way  existed  along  that  side 
of  the  roadway,  which  had  to  be  carried  into  the  culvert 
within  the  lines  of  the  highway,  and  for  which  provision  was 
made  by  a  hole  left  in  the  culvert  wall. 

At  the  time  of  the  accident  there  were  railings  at  the  ends 
of  the  culvert  over  the  stream  but  none  along  the  side,  nor 
along  the  approaches,  three  of  these  four  approach  slopes  were 
but  little  elevated,  and  could  be  driven  over  at  any  point  with- 
out danger. 

The  road  from  the  town  up,  the  culvert  itself,  and  the  road- 
way on  the  approaches  were  all  in  entire  good  repair. 

The  plaintiff  lived  on  the  road,  about  a  quarter  of  a  mile 
up  the  river  from  the  culvert ;  he  had  lived  for  a  year  within 
seven  to  ten  minutes  walk  of  it.  He  admitted  that  he  had 
crossed  it  at  least  five  or  six  times;  and  his  evidence  shoxva 
that  he  had  a  perfect  knowledge  of  its  construction  and  con- 
dition. 

In  the  afternoon  of  March  15th,  1882,  he  left  his  boarding 
house,  walked  down  the  railroad  track  to  a  point  near  the  cul- 
vert, took  a  pathway  over  to  the  public  highway,  thence  by 
some  loose  boards  at  the  edge  of  the  liighway,  thence  up  the 
eastern  river  approach,  across  the  culvert  to  Nelson's  store 
southwest  of  the  culvert,  across  the  road,  and  by  another  path 
to  the  railroad,  and  by  it  to  town.  Within  a  few  hours  and 
after  night,  he  started  from  the  town  for  home,  intending  to 
retrace  his  course  of  the  afternoon.  He  crossed  the  railroad 
bridge,  walked  the  ties  of  the  railroad,  and  crossed  again  to 
Nelson's  store.  Here  he  remained  in  the  lighted  store  a  few 
minutes  getting  some  powder  and  oil.  He  then  started  again, 
and  proceeded  immediately  by  the  right-hand  slope  of  the 
western  approach  to  the  culvert,  about  twenty  steps;  and 
thence  diagonally  across  the  culvert,  "from  the  right-hand 
side  to  the  left-hand  side,"  intending  "to  leave  the  wagon 
road  and  take  the  footpath  by  Stewart's  fence."  When  ou 
the  culvert  he  "could  not  see  surrounding  objects,"  and 
hunted  with  his  feet  for  a  center  strip  which  he  knew  cov- 
ered the  abutting  ends  of  the  planks  in  the  middle  of  the 
roadway  over  the   culvert,  and  also  on  the  far  side  of  the 
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bridge  or  culvert  for  "  the  rut  the  wagon  road  had  made  in 
the  road.'*  Instead  of  finding  what  he  hunted  for,  he  "got 
over  the  embankment  or  steep  grade  ;"  he  "  had  gone  through 
the  bridge  when  he  fell."     This  is  the  plaintifTs  account  of  it. 

Under  the  evidence  it  was  claimed  :  That  the  city  was  not 
bound  to  prepare  the  whole  width  of  this  highway  for  public 
travel ;  that  its  failure  to  prevent  the  plaintiff,  under  the  cir- 
cumstances, from  voluntarily  and  unnecessarily  diverging  from 
the  wrought  and  prepared  roadway  was  not  negligence.  That 
even  if  the  city  had  been  in  fault,  the  plaintiff  was  guilty  of 
contributory  negligence,  by  risking  the  crossing  of  a  country 
road,  at  the  place  and  in  the  manner  shown ;  and  in  not  pur- 
suing the  straight,  though  it  might  be  unpleasant  roadway 
when  the  whole  character  of  the  ground  which  he  sought  to 
traverse  was  fully  known  to  him. 

The  plaintiff  requested  the  court  to  charge  inter  alia  as 
follows : 

3.  It  was  the  duty  of  the  defendant  to  afford  the  plaintiff 
(and  all  other  travellers)  a  safe  means  of  crossing  the  bridge, 
or  of  walking  along  the  pathway  on  the  approach  thereto  both 
in  daylight  and  in  the  night  time ;  and  if  the  evidence  war- 
rants the  jury  in  finding  that  the  city  did  not  provide  such 
safe  means  of  travelling  the  verdict  should  be  in  favor  of  the 
plaintiff,  unless  it  appears  from  the  evidence  that  his  own 
negligence  contributed  in  a  material  degree  to  the  accident. 
This  the  court  aflBrmed.     (Third  assignment  of  error.) 

The  defendant  requested  the  court  to  charge  inter  alia  as 
follows :  8.  Under  all  the  evidence  the  verdict  should  be  for 
the  defendant. 

Answer :  refused :  the  whole  matter  is  submitted  to  the  jury 
under  the  instruction  given  by  the  court.  (Tenth  assignment 
of  error.) 

Verdict  for  the  plaintiff  for  %750,  and  judgment  thereon, 
whereupon  the  defendant  took  this  writ,  assigning  for  error 
inter  alia,  the  affirming  the  plaintifi'^s  third  point  and  the  answer 
to  the  defendant's  eighth  point. 

Thoma9  H,  Baird^  for  the  plaintiff  in  error. — The  affirmance 
of  the  third  point  of  the  plaintiff  without  qualification  or 
reference  to  the  surrounding  circumstances  as  shown  by  the 
evidence,  was  calculated  to  impress  upon  the  jury  that  the 
defendant  was  bound  to  make  its  highway  %afe  under  all  cir- 
cumstances and  at  all  times. 

The  duty  imposed  on  cities  is  to  keep  their  way  safe  and  con- 
venient for  travellers.  In  the  performance  of  this  duty  they 
are  not  bound  to  exercise  the  highest  care,  the  most  cautious 
and  Watchful  vigilance,  but  they  are  bound  to  exercise  ordinary 
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care,  considering  the  nature  and  particular  circumstances  of 
the  case.  The  law  does  not  require  that  ways  should  be  kept 
in  a  condition  of  such  absolute  safety  as  precludes  the  possi- 
bility of  accident  or  injury.  This  would  be  wholly  imprac- 
ticable :  City  of  Allegheny  v.  Gilliam,  80  Pitt  L.  J.  461 ; 
Rapho  V.  Moore,  18  P.  F.  Smith  404;  Thompson  on  Negli- 
gence, 761 ;  Raymond  v.  Lowell,  6  Cush.  524. 

There  is  also  error  in  instructing  the  jury  that  it  was  the 
duty  of  the  defendant  to  aflEbrd  the  plaintiff  and  all  other  trav- 
ellers a  safe  means  •  ..."  of  walking  along  the  pathway  on 
the  approach." 

"It  is  not  required  that  a  highway  in  its  whole  width  as 
located  should  be  fitted  for  travel.  It  is  suflBcient  if  there  be 
a  wrought  road  in  good  condition  and  of  suitable  width  for  all 
the  needs  of  the  people:"  Farrell  v.  Oldtown,  69  Maine  72  (9 
Cent.  L.  J.)  216 ;  Perkins  v.  Fayette,  68  Maine  152;  (28  Am. 
R.  84.) 

"  A  city  may  elect  to  open  streets  only  for  a  portion  of  its 
width,  and  is  not  in  such  case  necessarily  liable  for  injury 
occasioned  by  the  existence  of  posts,  stakes  or  other  obstruc- 
tions outside  the  tmvelled  path : "  City  of  Wellington  v.  Greg- 
son,  31  Kan.  99  (6  Am.  &  Eng.  Corp.  C.  215) ;  Fritz  v.  Kansas 
City  (Mo.)  20  Cent.  L.  J.  237. 

In  Keyes  v.  Village  of  Marcellus,  50  Mich.  439,  a  case  almost 
precisely  like  the  present  one,  Cooley,  J.  says,  "The  street 
though  within  the  corporate  limits,  was  in  its  use  little  more 
than  a  country  highway,  and  it  apparently  accommodated  tho 

public   travel  ponveniently  and  safely It  is  never 

expected  that  travel  will  occupy  all  parts  of  such  a  highway^ 
nor  can  there  be  any  requirement  that  the  public  authorities 
shall  prepare  for  it."     Reported  also  in  45  Amer.  R.  52. 

"  The  road  may  be  inside  the  limits  of  a  city  corporation, 
and  in  fact  a  country  road ; " — per  Tkunket,  J. :  Born  v.  Plank 
Road  Co.,  W.  N.  C.  283,  285;  see  also  Com'th  ex  rel.  v.  Phila. 
11  W.  N.  C.  485;  Pitt  Township  Road  case,  8  W.  &  S.  74; 
Road  from  Fitzwater  street,  4  S.  &  R.  106 ;  Howard  v.  N. 
Bridgewater,  16  Pick.  189 ;  Kellogg  v.  Northampton,  4  Gray, 
65 ;  2  Thompson  on  Negligence,  768,  769,  note  1 ;  Woods  on 
Nuisance,  S.  320. 

The  charter  of  Monongahela  City,  plaintiff  in  error,  author- 
izes the  opening,  repairing,  etc.,  of  *'^ roads;'*  and  provides 
that  the  "city  shall  not  be  obliged  to  open  and  make  streets^ 
until  such  time  as  the  councils  may  deem  them,  or  they  may 
be  found  by  view  to  be  necessary  for  the  accommodation  of 
the  public : "  Act  of  March  24,  1873,  §  10  P.  L.  377,  378. 

It  is  not  to  be  presumed  that  because  an  accident  happened 
there  was  negligence  on  part  of  the  authorities.    Something 
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more  must  be  shown  than  that  he  was  injured  on  the  line  of 
the  road  in  order  to  make  the  municipality  responsible  :  Bor- 
ough of  Easton  v.  Neff,  6  Out.  474. 

Dougan  (^Todd^  A.  W.  and  M,  C.  Acheson^  with  him)  for  the 
defendant  in  error. — ^The  instruction  asked  for  in  our  third 
point  had  no  tendency  to  beget  the  impression  that  the  duty 
of  the  municipality  was  to  make  the  highway  safe  under  all 
circumstances  and  at  all  times.  The  corporate  authorities  had 
been  negligent  in  the  construction  of  the  culvert  and  of  the 
approaches  to  the  bridge  is  established  by  the  verdict  of  the 
jury.  Had  the  defendant  taken  the  precaution  to  erect  guards 
before  the  accident  (as  it  did  after  it  occurred)  Fischer  would 
not  have  received  the  injury  complained  of. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  coui-t, 
January  4th,  1886. 

It  was  error  to  affirm  the  plaintiflTs  third  point.  The  effect 
of  it  was  to  declare  that  it  was  the  duty  of  the  defendant 
corporation  to  keep  this  country  road  in  a  safe  condition  for 
travel  both  by  day  and  by  night.  It  is  true  the  defendant  is 
a  city,  and  its  charter  provides  that  the  corporate  officei'S 
"shall  cause  the  streets,  sidewalks,  alleys,  courts,  roads,  Janes, 
squares,  parks,  etc.,  to  be  kept  clean,  clear  of  obstructions, 
dangerous  openings,  and  in  good  condition  and  repair."  This, 
however,  is  but  declaratory  of  the  law  as  it  exists  throughout 
the  state  as  regards  the  care  of  the  public  highways  by  munic- 
ipal corporations  charged  therewith.  It  imposes  no  burden 
upon  this  defendant  corporation  not  resting  upon  other  corpo- 
rations of  like  character. 

In  the  closely  built-up  portions  of  a  town  or  city  the  duty 
of  the  authorities  to  keep  the  entire  street  and  sidewalks  in  a 
safe  condition  may  be  conceded.  All  portions  of  it  are  being 
constantly  used  by  day  and  by  night.  But  this  has  never  been 
held  to  be  the  rule  as  regards  country  roads.  The}'  are  seldom 
if  ever  kept  in  repair  from  side  to  side.  A  sufficient  portion 
of  the  middle  only  is  kept  in  smooth  condition,  and  safe  and 
convenient  for  travel.  The  rest  is  often  left  dangerous  by 
reason  of  ditches  and  obstructions  of  various  kinds:  (Perkins 
V.  Inhabitants  of  Fayette,  68  Maine  162 ;  Com.  v.  King,  13 
Mete.  115 ;  Blake  v.  Newfield.  68  Maine  366 ;  Keyes  v.  Vil- 
lage of  Marcellus,  60  Mich.  439 ;  City  of  Scran  ton  v.  Hill,  6 
Out.  878.) 

The  affirmance  of  this  point  involved  another  error.     It  ^ 
imposed  a  qualification   upon  the  doctrine   of  contributory 
negligence  that  has  not  heretofore  been  recognized.     It  was 
that  if  the  negligence  of  the  plaintiff  did  not  "contribute  in 
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a  material  degree  to  the  accident,"  he  could  recover.  With- 
out referring  to  the  cases  the  doctrine  of  this  court  has  always 
been,  that  if  the  negligence  of  the  party  contributed  in  any 
degree  to  the  injury  he.  cannot  recover.  This  is  a  safe  rule, 
easily  understood,  and  cannot  well  be  frittered  away  by  the 
jury.  But  if  we  substitute  the  word  "material "  for  the  word 
"any  "we  practically  abolish  the  rule,  for  a  jury  can  always 
find  a  way  to  avoid  it.  The  rule  itself  is  valuable,  and  rests 
upon  sound  principles.  We  are  not  disposed  to  allow  it  to  be 
undermined. 

Bj*^  the  defendant's  eighth  point  the  court  was  asked  to 
instruct  the  jury  to  find  for  the  defendant.  This  the  court 
i-efused  to  do. 

We  are  of  opinion  that  the  defendant  was  entitled  to  this 
instruction.  \  There  was  no  evidence  of  negligence  on  the 
part  of  the  city.^  The  bridge  and  culvert  where  the  accident 
occurred  were  well  constructed  and  reasonably  safe.  It  is 
true  a  man  might,  as  the  plaintiff  did,  walk  off  the  end  of  it 
upon  a  dark  night,  and  injure  himself.  V  But  if  there  is  a  coun- 
try road  in  Pennsylvania  where  a  man  groping  about  in  the 
darkness  of  the  night,  without  a  staff  or  a  light,  may  not  be 
injured,  I  do  not  know  of  it.  There  are  ditches,  bridges,  rocks, 
stumps  and  other  elements  of  danger,  outside  of  the  travelled 
portion.  The  rule  applicable  to  paved  streets  in  cities  has 
never  been  applied  to  country  roads,  and  cannot  be  without 
serious  injustice  to  the  rural  portions  of  the  state. 

As  this  view  of  the  case  cuts  it  up  by  the  roots,  it  is  not 
worth  while  to  discuss  the  remaining  assignments  of  error. 

Judgment  reversed. 


Pearce  et  ux.  versus  Wilson  et.  al. 

1.  A  conveyance  of  land  with  an   agreement,  condition  or  stipulation 
incorporated  therein  thai  on  payment  of  money  the  same  shall  become 
null  and  void  or  cease  and  determine  or  become  of  no  effect,  or  that 
the  estate  granted  shall  be  re-conveyed,  is  a  mortgage ;  and  the  form  of  ' 
the  defeasance,  if  in  wilting,  is  immaterial. 

2.  A  mortgage  whose  consideration  in  whole  or  in  part  is  the  stifling  of 
a  prosecution  for  a  conspiracy  to  defraud,  and  for  embezzlement  as  a 
bank  oflBlcer,  is  void. 

8.  The  ninth  section  of  the  Criminal  Procedure  Act  (Act  of  March  31, 
1860),  does  not  authoiize  the  settlement  of  a  prosecution  for  conspii-acy 
to  defraud  a  bank  and  its  depositors  or  of  one  for  embezzlement  as  a 
bank  officer. 
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October  19th,  1885.  Before  Mercur,  C.  J.,  GouDOX,  Pax- 
son,  Trunkey,  Sterrett,  Green,  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Butler  County: 
Of  October  and  November  Term,  1885,  No.  109. 

This  was  an  action  of  ejectment  brought  to  September 
Term,  1882,  by  Mary  A.  and  Jane  Wilson  against  Alfred 
Pearce  and  Sarah  J.,  his  wife,  to  recover  certain  land  situ- 
ated in  the  borough  of  Harmony,  Butler  County. 

On  the  trial,  the  plaintiffs  after  showing  title  to  the  land  in 
question  in  Sarah  J.  Pearce,  one  of  the  defendants,  gave  in 
evidence  a  deed  dated  January  28th,  1878,  for  the  same  given 
by  Alfred  Pearce  and  Sarah  J.  his  wife,  to  Henry  Goerinpr, 
trustee,  upon  the  following  trusts : — That  he  shall  hold  the 
same  for  the  use  of  the  Harmony  Savings  Bank,  and  upon 
tlie  further  trust,  that  if  Alfred  Pearce  aforesaid,  or  any  one 
on  his  behalf,  who  shall  within  four  (4)  years  from  the  date 
thereof  pay  to  the  said  Harmony  Savings  Bank,  its  legal  suc- 
cessor or  representatives  or  to  the  said  Goehring,  as  trustee 
thereof,  the  sum  of  eight  thousand  dollars,  without  interest, 
then  the  said  Goehring,  his  heirs,  executors,  or  administratoi*s 
or  successors  in  the  trust,  shall  convey  the  said  premises  in 
fee  simple,  clear  of  all  incumbrances  to  said  Sarah  J.  Pearce 
or  to  such  person  or  persons  as  Alfred  Pearce  may  legally 
direct,  and  upon  the  further  trust  that,  during  the  said  period 
of  four  (4)  years  said  parties  of  the  first  part  shall  have  the 
use  and  occupation  of  the  said  premises,  they  to  pay  the 
tiixes  that  may  be  levied  and  assessed  thereon  during  said 
period,  and  keep  the  said  premises  in  good  repair. 

Also  a  deed  for  the  same  property  from  Goehring,  trustee, 
to  the  defendant,  dated  May  27th,  1879,  and  one  for  the  same 
from  the  Harmony  Savings  Bank  to  the  defendants,  dated 
December  24th,  1880.  The  defence  gave  evidence  which 
showed  that  Alfred  Pearce  was  thfe  cashier  of  the  Harmony 
Savings  Bank  and  also  a  stockholder  in  the  same ;  that  a  bill 
in  equity  had  been  filed  against  Pearce  and  the  treasurer  of 
the  company,  one  Palmer,  in  the  Court  of  Common  Pleas 
No.  1,  of  Allegheny  county,  charging  them,  inter  alia^  with 
not  having  paid  the  amount  due  for  stock  subscribed  for  by 
them,  and  also  with  fraudulently  appropriating  to  themselves 
moneys  of  the  bank;  that  on  the  information  of  Henry 
Goehring,  president  of  the  bank,  both  of  the  indictments 
were  found  by  the  grand  jury  of  Butler  county  at  June  Ses- 
sions, 1877,  one.  No.  81,  against  the  said  Palmer,  Pearce  and 
Austin  Pearce,  charging  a  conspiracy  to  defraud,  the  other, 
No.  82,  against  the  two  Pearces,  charging  embezzlement,  mak- 
ing false  dates  on  the  bank  books,  making  false  bank  state- 
ments and  mutilating  and  destroying  accounts  with  intent  to 
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defraud ;  that  the  trial  upon  these  bills  was  fixed  for  January 
23d,  1878 ;  that  prior  to  that  time  negotiations  for  a  settle- 
ment had  been  going  on  between  the  defendants  and  the  bank ; 
that  at  a  meeting  of  the  directors  of  the  said  bank,  held 
January  22d,  1878,  the  following  resolutions  were  passed,  (as 
appeared  by  the  minutes  of  the  said  directors  given  in  evi- 
dence :) 

"  First,  That  the  said  bank  will  release,  acquit,  and  forever 
discharge  R.  H.  Palmer,  Alfred  Pearce  and  Austin  Pearce, 
as  well  from  all  claims,  demands  and  accounts  set  forth  or 
claimed  on  a  certain  bill  in  equity  now  pending  in  the  Court 
of  Common  Pleas,  No.  1,  of  Allegheny  county,  by  said  bank 
against  R.  H.  Palmer  and  Alfred  Pearce,  at  No.  678,  March 
Term,  1877 ;  as  well  as  from  all  other  matters,  things,  claims, 
demands,  bills,  bonds,  notes,  obligations  and  liabilities, 
whether  upon  contract  or  tort,  whether  as  bank  officer  or 
director  of  said  bank ;  in  consideration  that  the  said  R.  H. 
Palmer,  in  addition  to  a  conveyance  hereafter  made  by  him 
to  the  said  bank,  will  convey  to  Henry  Goehring,  in  trust  for 
the  said  bank,  a  certain  house  and  lot,  in  fee,  free  from  all 
incumbrances,  situate  on  the  corner  of  Penn  and  Fourteenth 
streets,  in  the  city  of  Pittsburgh,  county  of  Allegheny,  state 
of  Pennsylvania." 

"  Second,  That  Alfred  Pearce  make  or  cause  to  be  made, 
executed  and  delivered  to  said  Henry  Goehring,  in  trust  for 
said  bank,  a  deed  of  trust  for  a  house  and  lot,  situate  in  the 
borough  of  Harmony,  Butler  county,  Pennsylvania,  in  which 
the  said  Pearce  now  resides ;  bounded  on  the  north  by  Main 
street ;  east  by  a  street  called  Spring  street ;  south  by  a  lot ; 
west  by  a  street, — containing  one  naif  acre,  more  or  less, 
redeemable  in  four  years  from  this  date,  upon  the  payment 
of  88,000.00,  without  interest.  The  said  Alfred  Pearce  to 
retain  possession  of  said  house  for  said  period  of  time;  to 
pay  all  taxes  assessed  or  levied  thereon  ;  and  keep  said  house 
and  property  in  good  repair." 

"Third,  said  defendants,  R.  H.  Palmer,  Alfred  Pearce  and 
Austin  Pearce  do  release  to  said  bank  all  their  right,  title, 
interest,  claim,  property,  or  demand  whatsoever,  in  law, 
equity,  or  otherwise,  of,  in,  to,  or  out  of  the  charter  or  incor- 
poration of  said  bank,  stock,  bonds,  notes,  bills,  mortgages, 
ud^ments,  real  estates,  dividends,  or  the  estates  of  said 
ank,  of  whatever  nature  or  kind,  in  possession  of  said  bank, 
or  of  any  person  or  persons  for  them,  or  due  and  owing  by  any 

Serson  or  persons,  bank  or  banking  associations,  to  the  said 
[armony  Savings  Bank,  said  defendants  do  release  Henry 
Goehring,  the  prosecutor  in  the  several  criminal  cases  now 
pending  in  the  said  Quarter  Sessions  of  Butler  county  against 
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them,  of  and  from  all  damages,  claim  or  claims,  action  or 
actions,  suit  or  suits  for  damages,  which  they  may,  might,  or 
would  be  entitled  to  have  or  maintain  against  him  at  any 
time  by  reason  thereof.  Said  defendants  to  pay  all  costs  of 
said  equity  proceedings  in  Allegheny  county,  and  to  pay  the 
costs  of  the  criminal  cases  in  Butler  county.  No  bills  for 
witnesses  to  be  filed  by  the  prosecutor  for  June  Term,  1878. 

And  it  is  further  resolved  that  our  attorneys  L.  McQuiston 
and  R.  P.  Scott,  be,  and  are,  hereby  authorized  to  settle  said 
cases  upon  the  terms  set  out  in  the  foregoing  resolutions. 

That  assignments,  releases,  and  the  deed  from  Pearce  and 
wife  to  GoBhring,  given  in  evidence  by  the  plaintiffs,  were 
then  drawn  without  professional  assistance,  to  carry  out  the 
terms  of  the  resolution,  it  being  then  11  o'clock  at  night; 
that  Mrs.  Pearce  being  then  at  Harmony,  some  sixteen  miles 
away  from  Butler,  at  which  town  the  trial  was  to  take  place, 
one  Lakstraw  was  sent  to  her  to  get  her  to  sign  the  deed,  or, 
as  it  was  contended  by  the  plaintiff,  the  mortgage  ;  that  Lak- 
straw brought  the  paper  to  Mrs.  Pearce,  who  knew  her  hus- 
band was  under  indictment,  and  told  her  that  if  signed  it 
would  clear  her  husband  of  all  his  trouble,  and  also  delivered 
to  her  a  letter  from  the  latter  to  the  effect  that  if  she  signed 
the  deed  it  would  settle  the  criminal  charges ;  that  .to  relieve 
him  of  the  criminal  charges,  and,  according  to  Mrs.  Pearce's 
testimony,  for  no  other  purpose,  she  signed  the  deed  ;  that  she 
was  not  -in  any  way  indebted  to  the  bank ;  that  the  paper 
was  then  brought  back  to  Butler,  and  on  the  cases  being 
called  for  trial,  the  district  attorney  stated  that  he  had  no 
evidence  to  offer,  whereupon  a  verdict  of  not  guilty  was 
rendered  upon  each  bill. 

The  plaintiff  presented,  inter  alia^  the  following  points : — 

"  1st.  That  the  conveyance  from  Alfred  Pearce  and  wife  to 
Henry  Goehring  in  trust  for  the  Harmony  Savings  Bank  for 
the  land  in  suit,  dated  January  23d,  1878,  is  an  executed  con- 
tract and  deed  in  fee  simple  and  vests  the  whole  estate  in  the 
grantee." 

^  2d.  That  being  an  executed  contract  or  deed  in  fee  sim- 
ple, the  same  cannot  be  avoided,  if  the  consideration  thereof 
was  the  settlement  of  the  bill  in  equity  at  No.  678,  March 
Term,  1877,  in  Court  of  Common  Pleas,  No.  1,  Allegheny 
county,  Pennsylvania,  wherein  large  sums  of  money  were 
claimed  including  this  settlement  of  the  criminal  prosecutions 
at  Nos.  81  and  82,  June  Sessions,  1877,  in  Quarter  Sessions  of 
Butler  county,  Pennsylvania." 

"4th.  If  the  jury  find  that  the  said  conveyance,  whether 
a  deed  or  mortgage  was  any  part  of  the  considerations  of  the 
settlement  of  said  criminal  prosecution,  and  that  the  same 
1  Amerman — 2 
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was  done  in  pursuance  of  the  resolutions  of  the  bank,  was 
assented  to  and  approved  by  the  district  attorney  and  the 
court,  that  their  said  settlement  was  legal  and  the  plaintiflFs 
should  recover." 

"5th.  Under  the  resolutions  of  the  bank  directors,  the 
deeds  indorsed,  and  so  forth,  to  be  executed  and  delivered  by 
Palmer  and  the  Pearces  were  to  be  upon  the  sole  considera- 
tion of  the  release  by  the  said  bank  of  its  civil  claims  against 
them."  / 

**  6th.  The  settlement  of  or  suppression  of  the  criminal 
prosecutions  is  not  expressed  in  said  resolutions  as  any  part 
of  the  consideration  of  the  things  to  be  done  by  Palmer  and 
Pearce." 

"7th.  The  resolutions  merely  authorize  the  bank's  attor- 
neys to  settle  the  criminal  prosecutions  upon  the  consumma- 
tion of  the  settlement  of  the  pending  preceding  things." 

"8th.  It  results  as  a  consequence  of  the  three  foregoing 
propositions  that  unless  the  bank's  attorneys  under  this 
authority  did  something  to  stop  the  criminal  prosecutions 
other  than  to  procure  the  writings  to  be  executed  and  in 
readiness  before  the  verdict  and  their  delivery  afterwards, 
then  there  was  no  settlement  of  the  criminal  cases  that  can 
affect  the. consideration  of  the  deed  from  Pearce." 

"  9th.  That  the  criminal  prosecutions  at  Nos.  81  and  82, 
June  Sessions,  1877,  Quarter  Sessions  of  Butler  county,  could 
be  settled  under  the  provisions  of  section  9,  Act  31st  March, 
1860,  Criminal  Procedure  Act,  and  that,  therefore,  plaintiffs 
can  recover." 

All  of  which  .points  were  affirmed  by  the  court,  Hazen,  J. 
(1st  to  8th  assignments  of  error.) 

The  defendant  presented  to  the  court,  inter  alia^  the  follow- 
ing points : 

"  1st.  That  the  instrument  of  January  23,  1877,  is  a  mort- 
gage for  1^8,000,  payable  in  four  years,  without  interest." 

"  3d.  If  the  jury  find  that  Sarah  J.  Pearce  was  not  in  debt 
to  the  bank  when  she  secured  the  instrument  dated  January 
28d,  1878,  and  never  received,  nor  was  to  receive,  any  consid- 
eration other  than  the  liberty  of  her  husband,  as  stated  in  the 
fourth  point,  then  the  said  instrument  is  voidable  at  her  elec- 
tion and  she  can  defend  plaintiffs'  claims  to  recover  thereon 
in  this  ejectment." 

"4th.  If  the  jury  find  that  Sarah  J.  Pearce,  the  wife  of  her 
co-defendant,  signed  the  instrument  of  January  23d,  1878,  to 
settle  the  cases  of  the  Commonwealth  v,  Alfred  Pearce  et  al., 
at  Nos.  81  and  82,  June  Term,  Quarter  Sessions  of  Butler 
county,  in  evidence  in  this  case  to  stifle  the  said  prosecutions 
or  to  save  her  husband  from  impending  danger  of  imprison- 
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merit,  snch  a  transaction  is  illegal,  against  public  policy,  and 
the  said  instrument  cannot  become  a  valid  deed  or  mortgage 
to  sustain  this  ejectment." 

**5th.  If  the  jnrv  find  that  the  said  instrument  of  the 
23d  of  January,  1878.  was  executed  and  delivered  to  settle 
said  criminal  prosecutions  at  Nos.  81  and  82,  June  Term, 
1877,  Quarter  Sessions  of  Butler  county  in  evidence  in  this 
case,  the  plaintiffs  cannot  recover." 

"6th.  If  the  jury  find  that  any  part  of  the  considerntion  or 
inducement  to  the  execution  of  the  instrument  made  by  the 
defendants,  bearing  date  January  23d,  1878,  was  the  settle- 
ment of  the  prosecutions  against  Alfred  Pearce  et  al.,  at  Nos. 
81  and  82,  June  Term,  1877.  Quarter  Sessions  of  Butler 
count}',  such  consideration  is  illegal,  the  settlement  of  said 
prosecutions  unlawful,  and  the  said  instrument  will  not  be 
enforced,  but  it  is  void  as  against  public  policy."  Which  points 
were  refused."     (9tli  to  13th  assignments  of  error.) 

In  his  general  charge  the  learned  judge  said: — "The  ques- 
tion here  turns  upon  this  conveyance  we  have  just  referred 
to.  Whether  it  be  a  deed  or  mortgage  is  immaterial  in  this 
issue,  but  we  say  to  you  that  we  construe  it  to  be  a  deed  of 
general  warranty  conveying  the  land  in  fee  simple  to  the 
grantee  therein  named,  if  the  deed  has  not  been  procured  by 
fi-aud  from  Mrs.  Pearce,  who  seems  to  have  been  by  the  chain 
of  title  presented,  the  legal  owner  nt  the  time  of  this  convey- 
ance, then  we  say  to  you  the  plaintiff  is  entitled  to  recover." 
(14th  assignment  of  error.) 

Verdict  for  plaintiff  for  land  described  in  the  writ,  with 
6  cents  damages  and  6  cents  costs — and  judgment  thereon. 
The  defendant  took  this  writ,  assigning  for  error  the  affirm- 
ance and  refusal  of  the  points  above  set  out,  and  the  portion 
of  the  general  charge  quoted. 

Thompson  (with  him  Chas.  McCandless^  O.  Walker  and  R,  P, 
Scott)^  for  plaintiff  in  error. —  (1)  The  writing  executed  by 
Alfred  Pearce  and  wife,  bearing  date  January  23d,  1878,  was 
a  mortgage.  The  form  of  the  defeasance  is  not  material  if 
the  intention  is  fairlv  indicated :  Redenbaugh  v,  Ludwick,  31 
Pa.  St.  131 ;  Wilson^^v.  Shoenberger,  id.  295;  Kelly  v.  Thomp- 
son, 7  Watts,  401 ;  Kerr  v,  Gilmore,  6  id.  405;  Myer's  Appeal, 
42  Pa.  St.  518;  Rankin  v.  Mortimere,  7  Watts,  372;  Guthrie 
V.  Kahle,  46  Pa.  St.  381. 

(2.)  The  mortgage  was  invalid  because  given  to  settle  a 
criminal  prosecution.  Every  contract  whose  consideration  is 
the  stifling  of  a  prosecution  for  a  felony  or  a  misdemeanor  of  a 
public  nature  is  absolutely  void :  2  Chitty  on  Cont.  991; 
Town  of  Hinesburg  v.  Sumner,  31  Am.  Dec.  699;  Clark  v. 
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Pomeroy,  12  Allen,  657 ;  Bredin's  Appeal,  11  Norris,  241.  If 
part  of  the  consideration  is  the  stifling  or  a  discontinuance  of 
a  criminal  prosecution  the  whole  contract  is  void  :  Dainiouth 
V.  Bennett,  15  Barb.  641.  The  contract  between  the  bank  and 
the  Pearces  had  an  entire  consideration.  The  distinction 
sometimes  taken  between  compounding  a  felony  and  a  misde- 
meanor is  purely  artificial,  and  has  become  meaningless;  the 
only  real  difference  now  existing  is  as  to  the  power  of  the  jury 
to  impose  costs. 

This  is  not  a  case  of  settlement  under  the  ninth  section  of 
the  Criminal  Procedure  Act,  for  the  cases  here  were  not 
settled  before  the  magistrate,  nor  by  leave  of  court  given  to 
the  entry  of  a  noLpros.  Besides  which,  the  Act  does  not  per- 
mit the  settlement  of  a  prosecution  for  a  public  offence,  and 
any  security  given  therefor  will  be  void :  Riddle  v.  Hall,  3 
Oiit.  116;  Sharp  v.  Phila.  Warehouse  Co.  14  Phila.  613. 

Dana  (with  him  L,  McQuiston^  Long^  Martin  and  Gardner) 
contra. — An  absolute  sale  will  not  be  converted  into  a  mort- 
gage merely  by  a  covenant  to  reconvey,  provided  the  same 
price  be  paid  to  the  grantee  within  a  certain  time:  Sevier  v. 
Green  way,  19  Ves.  415,  note ;  Holmes  v.  Grant,  8  Paige,  243  ; 
Jones  on  Mtges.,  §§  258,  265,  27.2,  275.  The  delivery  and 
recording  of  the  deed  made  an  executed  contract,  with  posses- 
sion and  seizin  in  the  grantee.  Hence  a  valid  consideration 
is  presumed,  and  the  facts  constituting  the  defence  in  this 
case  cannot  avoid   the  contract:    Act   May   28,  1715,  §  5; 

I  Sm.  Laws,  95;  Fox  v.  Cash,  11  Pa.  St.  211 :  Hippie  v.  Rice, 
28  Id.  406;  1  fitory  on  Contracts,  §  490;  Swan  v.  Scott,  11 
S.  &  R.  164.  Even  a  conveyance  made  in  composition  of  a 
felony  cannot  be  avoided  by  the  grantor :  Worcester  v.  Eaton, 

II  Mass.  368. 

The  plaintiffs  below,  being  bona  fide  purchasers  for  value, 
without  notice  of  any  facts  which  would  change  the  deed  into 
a  mortgage,  and  also  without  notice  of  the  facts  set  up  as  a 
defence  below,  took  an  indefeasible  title.  The  possession  of  a 
grantor  is  not  constructive  notice  of  any  right  or  interest 
which  he  may  have  antagonistic  to  his  deed  upon  record,  and 
the  purchaser  from  his  grantee  is  not  put  upon  inquiry  as  to 
such  interest:  Van  Keuren  v.  R.  R.,  9  Vroom,  165;  Rowe  v. 
Ream,  9  Out.  546. 

A  criminal  charge  of  embezzlement  by  a  bank  officer  can  be 
legally  settled,  and  the  settlement  will  not  vitiate  a  contract 
of  which  it  is  the  consideration  :  see  Steinbaker  v.  Wilson,  1 
Leg.  Gaz.  Rep.  76 ;  Geier  v.  Shade,  16  W.  N.  C.  222. 

The  resolutions  of  the  bank  should  be  confined,  in  effect,  to 
the  release  of  Pearce  from  his  civil  liability,  which  it  was 
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Bought  to  enforce  by  bill  in  equity,  and  to  a  mere  subsequent 
authority  given  to  the  bank's  attorneys  to  settle  all  the  cases, 
including  the  indictments.  The  taking  of  the  verdicts,  after 
stating  to  the  court  that  the  matter  had  been  amicably  settled, 
was,  in  eflfect,  the  same  as  the  entry  of  a  nol.  pros, 

Mr.  Justice  Sterrett  delivered  the  opinion  of  the  court 
January  4th,  1886. 

In  January,  1878,  the  plaintiffs  in  error,  Alfred  Pearce  and 
Sarah  J.,  his  wife,  for  the  nominal  consideration  of  one  dollar, 
conveyed  the  premises  in  dispute  to  Henry  Goehring  upon  the 
following  trusts,  to  wit:  "That  he  shall  hold  the  same  for  the 
use  of  the  Harmony  Savings  Bank,  and  upon  the  further  trust 
that  if  Alfred  Pearce  aforesaid,  or  any  one  on  his  behalf,  shall, 
within  four  years  from  the  date  thereof,  pay  to  the  Harmony 
Savings  Bank,  its  legal  successor  or  representatives,  or  to  said 
Goehring  as  trustee  thereof,  the  sum  of  $8,000  without  in- 
terest, then  the  said  Goehring,  his  heirs,  executors,  adminis- 
trators, or  successors  in  the  trust,  shall  convey  the  said  pre- 
mises in  fee  simple,  clear  of  all  incumbrances,  to  said  Sarah 
J.  Pearce,  or  to  such  other  person  or  persons  as  Alfred  Pearce 
may  direct;  and  upon  the  further  trust  that  during  the  said 
period  of  four  years  the  said  parties  of  the  first  p^rt  shall 
have  the  use  and  occupation  of  the  said  premises,  the}''  to  pay 
the  taxes  that  may  be  levied  and  assessed  thereon  during  said 
period,  and  keep  the  said  premises  in  good  repair,"  with  cove- 
nant of  genei'al  warrant}-,  "except  and  subject  to  the  trust 
aforesaid.'' 

In  May,  1879,  Goehring,  as  trustee  of  the  bank,  and  shortly 
afterwards  the  bank  itself,  conveyed  the  premises  to  Mary  A. 
and  Jane  Wilson,  who,  after  expiration  of  the  four  years, 
brought  this  action  of  ejectment  to  recover  possession  of  the 
premises. 

The  parties  differ  widely  as  to  the  nature  of  the  first- 
mentioned  instrument,  plaintiffs  in  error  contending  it  is  a 
mortgage  to  secure  the  pajMuent  of  $8,000  in  four  years,  and 
defendants  claiming  it  is  an  absolute  conversance  with  the  right 
to  demand  a  re-conveyance,  provided  the  sum  named  be  paid 
within  the  time  specified.  Strictly  speaking,  it  is  a  deed  of 
trust,  such  as  is  employed  in  some  of  the  states  for  the  same 
purposes  that  mortgages  are  generally  used  here.  Under  our 
decisions,  it  is  clearly  a  defeasible  conveyance,  or  mortgage, 
reserving  to  the  mortgagors  the  right  to  retain  possession  of 
the  mortgaged  property  until  default  is  made  in  payment  of 
tli6  sum  for  which  it  is  pledged  as  security.  Nothing  is  better 
settled  than  that  a  conveyance  of  laud,  with  an  agreement, 
eonditioDy  or  stipulation  incorporated  therein,  that  the  same 
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shall  become  null  and  void,  or  cease  and  determine,  or  become 
of  no  effect,  or  that  the  estate  so  conveyed  shall  be  re-convejed 
when  the  money  is  paid,  or  other  equivalent  expression,  is  a 
morte^age  and  not  an  absolute  conveyance.  Until  quite  re- 
cently, a  deed  absolute  on  its  face,  accompanied  with  an  oral 
agreement  to  re-convey  upon  payment  of  a  specified  sum,  was 
invariably  held  to  be  a  mortgage,  but  it  is  now  necessary  that 
the  defeasance  be  in  writing.  The  form  of  the  defeasance 
is  immaterial  if  the  intention  clearly  appears  from  the  lan- 
guage employed.  Any  stipulation  or  agreement  that  plainly 
indicates  an  intention  to  return  or  re-convey  the  property, 
upon  payment  of  the  sum  named,  constitutes  a  mortgage. 
Our  books  abound  in  authorities  to  that  effect.  In  this  case, 
it  clearly  appears  on  the  face  of  the  deed  itself  that  it  was 
intended  as  security  for  payment  of  $8,000.  If  there  was  any 
doubt  as  to  that,  the  testimony  is  quite  suflScient  to  dissipate 
it.  The  resolution  of  the  bank,  given  in  evidence,  contem- 
plates nothing  more  than  a  conveyance  of  the  property  in 
pledge,  and  expressly  recognizes  it  as  redeemable,  in  four 
years  from  that  date,  upon  the  payment  of  #8,000. 

The  most  that  plaintiffs  below  can  claim  is  that  the  instru- 
ment is  a  valid  mortgage,  and  they,  as  assignees  thereof,  after 
default  in  payment  within  the  time  stipulated,  have  a  right  to 
the  possession  of  the  mortgaged  premises,  to  be  held  by  them 
until  from  the  net  rents,  issues,  and  profits,  or  otherwise,  the 
sum  secured  shall  be  fully  paid.  Their  position,  as  assignees 
of  the  mortgage,  is  no  better  than  that  of  their  assignors, 
Goehring  and  the  bank.  They  purchased  with  at  least  con- 
structive notice  of  the  terms  on  which  the  property  was  held. 
Plaintiffs  in  error  were  then  in  possession.  That,  as  well  as 
the  defeasible  deed,  was  notice  to  everybody  that  they  were 
mortgagors  in  possession. 

But,  it  is  further  contended  that  the  instrument  in  question, 
whether  it  be  considered  an  absolute  conveyance  or  merely  a 
mortgage,  is  void,  because  the  controlling  consideration  for 
which  it  was  given  was  the  illegal  settlement  of  the  indict- 
ments then  pending  against  Alfred  Pearce  and  others  in  the 
Quarter  Sessions  of  Butler  County.  That  the  admitted  aban- 
donment of  those  prosecutions  was  the  moving  consideration 
for  the  conveyance,  is  clearly  if  not  conclusively  shown  by 
the  testimony.  It  appears  that  Pearce  and  othei-s  were  charged 
with  embezzlement,  conspiracy,  &c.,  and  at  June  Sessions, 
1877,  bills  of  indictment  were  duly  found,  one  of  which  con- 
tains four  counts,  respectively  charging  them,  as  olBcei*s  of 
the  Harmony  Savings  Bank,  with  embezzlement,  fraudulently, 
making  false  entries  in  the  bank  books,  fraudulently  mak« 
ing  false  bank  statements,  and  fraudulently  mutilating  and 
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destrovinff  accounts  of  the  bank,  with  intent  in  each  case 
to  defraud  the  bank  and  its  depositors.  Negotiations  looking 
to  a  settlement  of  these  cases,  as  well  as  a  civil  case  pending 
in  Allegheny  County,  had  been  in  progress  for  some  time,  but 
a  final  settlement  was  not  fully  agreed  upon  until  immediately 
before  the  jury  was  empanelled  to  pass  upon  the  indictments. 
In  substance,  the  terms  of  settlemei}t,  so  far  as  Pearce  was 
concerned,  were  that  he  and  his  wife  should  execute  and 
deliver  to  Goehring,  the  prosecutor,  the  conveyance  above 
mentioned,  and  pay  costs ;  in  consideration  of  which  Pearce 
should  be  released  from  all  further  liability  to  the  bank,  the 
prosecuting  oflSccF  should  decline  to  call  any  witnesses,  and 
thus  permit  a  verdict  of  acquittal  to  be  rendered  in  the 
criminal  cases.  The  necessary  papers,  already  prepared,  were 
to  be  delivered  as  soon  as  the  verdict  was  thus  taken.  A  jury 
was  called,  the  acting  district  attorney  stated  he  had  no 
evidence  to  offer,  and  accordingly  a  verdict  of  not  guilty  was 
rendered  in  each  case.  Thereupon  the  remaining  details  of 
the  compromise  were  carried  out  by  the  respective  parties 
thereto.  It  is  due  to  the  acting  district  attorney  to  say,  that 
in  his  testimony  he  also  stated  he  informed  the  court  that  the 
parties  had  settled  the  cases,  and  no  objection  was  interposed. 
Defendants  in  error  claim  that  the  abandonment  of  the 
criminal  prosecutions  was  not  the  only  consideration  for  the 
mortgage ;  that  the  settlement  of  the  civil  action  and  release 
of  the  bank's  claim  against  Pearce  were  important  factors 
therein.  Doubtless  they  were,  but  the  mortgage  was  the 
price  of  the  formal  acquittals,  as  well  as  the  release  ;  neither 
the  conveyance  nor  the  consideration  therefor  is  divisible.  If 
any  part  of  either  is  illegal  the  whole  is  void :  Filson  v,  Himes, 
6  Barr,  454;  Chitty  Cont.  992.  It  is  not  only  an  indictable 
offence  to  compound  a  felony,  but  as  a  general  rule  all  con- 
tracts to  abate  or  compromise  criminal  offences,  of  any  class, 
are  held  void  as  against  the  policy  of  the  law,  because  of  their 
manifest  tendency  to  subvert  public  justice.  Formerly  a  dis- 
tinction existed  in  this  respect  between  felonies  and  misde- 
meanoi-s,  but  it  is  no  longer  recognized,  except  in  a  few  minor 
offences,  the  prosecution  of  which  is  matter  of  little  or  no 
public  interest.  In  many  jurisdictions  the  distinction  be- 
tween felonies  and  misdemeanors  is  aboKshed,  and  in  those 
where  it  still  exists  it  is  regarded  as  artificial.  There  are 
many  misdemeanors,  the  compounding  of  which  militates  far 
more  against  the  public  welfare  than  does  the  compounding 
of  some  felonies.  It  is  more  important,  for  instance,  that  con- 
spiracies to  murder  and  to  rob,  and  all  treasonable  conspira- 
cies, should  be  prosecuted  by  the  state  unswayed  T>y  private 
interest,  and  that  private  hands  should  be  kept  off  such  pru- 
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secutions,  than  that  there  should  be  this  rigor  manifested  in 
all  prosecutions  for  larceny.  If  an  agreement  to  stifle  a  pro- 
secution for  larceny  is  invalid,  there  is  no  offence,  touchincr 
the  public  as  such,  whose  prosecution  can  be  made  a  matter  of 
private  arrangement:  Whart.  Cont.  §§  483-84,  and  notes; 
1  Story  Eq.  §  294;  Bredin's  Appeal,  11  Norris,  241 ;  Riddle 
v.  Hail,  3  Out.  116;  Qrmerod  v,  Dearnian,  4  Id.  661.  In 
Whitmore  v,  Farley  (46  L.  T.,  N.  S.  99,  cited  in  note  to  Whart. 
Cont.,  supra^^  it  is  said,  "There  are,  no  doubt,  certain  cases, 
as  that  of  an  assault,  where  the  parties  may  compromise  the 
offence  without  being  guilty  of  an  illegal  act.  But  this  does 
not  apply  to  misdemeanors  of  a  serious  kind.  Embezzlement 
is  only  a  misdemeanor,  but  yet  it  is  a  criminal  offence  to  com- 
pound a  prosecution  for  embezzlement."  In  general,  it  is  to 
the  interest  of  the  public  that  the  suppression  of  a  prosecu- 
tion, whether  for  felony  or  misdemeanor,  should  not  be  made 
matter  of  private  bargain ;  and  hence  the  suppression  or  settle- 
ment of  such  prosecutions  is  contrary  to  public  policy,  and 
therefore  void,  except  in  certain  cases  for  the  settlement  of 
which  provision  is  made.  This  brings  us  to  the  main  conten- 
tion of  defendants  in  error,  viz.,  that  the  settlement  of  the 
prosecutions  in  question  was  authorized  by  the  ninth  section 
of  our  Criminal  Procedure  Act,  which  provides  that:  "In  all 
cases  where  a  person  shall,  on  complaint  of  another,  be  bound 
by  recognizance  to  appear  ...  or  shall  be  committed,  or 
shall  be  indicted  for  assault  and  battery  or  other  misdemeanor, 
to  the  injury  and  damage  of  the  party  complaining,  and  not 
charged  to  have  been  done  with  intent  to  commit  a  felony,  or 
not  being  an  infamous  crime,  and  for  which  there  shall  also 
be  a  remedy  by  action,  if  the  party  complaining  shall  appear 
before  the  magistrate  ...  or  before  the  court  in  which  the 
indictment  may  be,  and  acknowledge  to  have  received  satis- 
faction for  such  injury  or  damage,  it  shall  be  lawful  for  the 
magistrate,  in  his  discretion,  to  discharge  the  recognizance 
...  or  in  case  of  committal  to  discharge  the  prisoner,  or  for 
the  court  also  where  such  proceeding  has  been  returned  to  the 
court,  in  their  discretion  to  order  a  nolle  prosequi  to  be 
entered  on  the  indictment,  as  the  case  may  require,  upon  pay- 
ment of  costs ;  provided  that  this  Act  shall  not  extend  to  any 
assault  and  battery  or  other  misdemeanor  committed  by  or  on 
any  officer  or  minister  of  justice."  This  Act,  it  will  be  ob- 
served, does  not  apply  to  all  misdemeanors.  It  is  expressly 
restricted  to  such  as  are  (1)  to  the  injury  and  damage  of  the 
party  complaining;  (2)  such  as  are  not  charged  to  have  been 
done  with  intent  to  commit  a  felony ;  (3)  such  as  are  not 
infamous  crimes;  and  (4)  those  for  which  there  shall  also  be 
a  remedy  by  action.     These  conditions  must  all  concur.    If 
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either  be  wanting,  the  Act  does  not  apply.  In  the  case  before 
ns,  the  party  complaining  was  Henry  Goehring.  It  nowhere 
appears  that  either  of  the  misdemeanors  compounded  was  done 
to  his  personal  injury  and  damage.  On  the  contrary,  the  em- 
bezzlement, fraudulently  making  false  entries  in  the  bank 
books,  fraudulently  mutilating  and  destroying  accounts  of  the 
bank,  &c.,  are  charged  to  have  beei)  done  with  intent  to  de- 
fraud the  bank  and  its  depositors.  The  same  is  doubless  true 
as  to  the  indictment  for  conspiracy.  We  have  not  been  fur- 
nished with  a  copy  thereof,  but  defendants  in  error  allege  it 
was  for  conspiracy  to  defraud  the  bank  and  its  depositors.  It 
appears,  therefore,  that  at  least  one  of  the  conditions  neces- 
sary to  bring  the  misdemeanors  within  the  provisions  of  the 
Act  is  wanting. 

It  is  very  evident,  from  the  phraseology  of  the  Act,  that  it 
was  not  intended  to  apply  to  misdemeanors  of  so  grave  a  char- 
acter as  either  of  those  in  question,  but  only  to  such  as  are  to 
the  personal  injury  and  damage  of  the  prosecutor,  and  do  not 
specially  affect  the  public.  The  offences  charged  in  the  in- 
dictments are  of  a  very  high  grade,  much  more  detrimental  to 
the  common  weal  than  many  of  the  lower  grades  of  felony. 
As  oflBcers  of  an  incorporated  bank,  chartered  in  part,  at  least, 
for  the  public  benefit,  the  parties  accused  occupied  a  quasi 
public  position.  The  embezzlement  of  money  entrusted  to 
their  care,  by  those  occupying  such  positions,  is  a  crime  of 
much  more  public  importance  than  ordinary  larceny.  While 
the  fraudulent  alteration  of  the  books,  mutilation  and  destruc- 
tion of  the  accounts  of  such  an  institution,  with  intent  to  de- 
fraud it  and  those  who  have  entrusted  their  money  and  securi- 
ties to  its  care  and  keeping,  is  not  technically  forgery,  it  is 
quite  as  bad,  and  genei-ally  worse,  in  its  far  reaching  con- 
sequences and  injurious  effects  on  the  public  interests.  Ever 
and  anon  whole  communities  are  startled  and  public  confidence 
shaken  to  its  very  foundation  by  the  commission  of  such 
crimes.  To  stifle  their  prosecution  for  a  paltry  pecuniary 
consideration  is  contrary  to  public  policy,  and  a  mere  mockery 
of  Justice  in  her  own  temple. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 
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Appeal  of  Cockins  and  Harper,  Executors. 

1.  A  testator  made  the  following  will :  •*!  also  bequeatli  the  balance  of 
my  estate,  real,  personal  and  mixed,  to  my  three  nieces,  share  and 
share  alike,  during  their  lives,  and  at  their  deaths  to  go  to  their  heii*s, 
in  equal  amounts  to  all  heirs  living  at  th^  time  of  their  deaths." 

Held,  that  the  devisees  took  under  the  rule  in  Shelley's  case,  the  real 
estate  in  fee  simple  and  the  personal  estate  absolutely. 

2.  The  word  heirs  is  always  to  be  presumed  to  have  been  used  by  a 
testator  in  its  technical  sense,  and  is  to  be  regarded  as  a  word  of  limita- 
tion and  not  of  purchase,  unless  it  very  clearly  appears  that  it  was  used 
and  intended  by  him  in  some  other  sense. 

October  21st,  1885.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  J  J. 

Appeal  from  the  Orphans'  Court  of  Washington  county :  Of 
October  and  November  Term,  1885,  No.  174. 

Appeal  of  J.  L.  Cockins  and  Elizabeth  Harper,  executors 
of  Matilda  Hutchinson,  deceased,  from  a  decree  of  said  court, 
making  absolute  a  rule  granted  upon  the  petition  of  Martha 
Jane  Henderson  and  Francis  M.  Weir  on  said  executors  to 
show  cause  why  their  shares  of  the  balance  of  the  personalty, 
as  shown  by  the  account  of  J.  L.  Cockins,  one  of  said  execu- 
toi-s,  should  not  be  paid  to  them  without  requiring  them  to 
give  bonds. 

Matilda  Hutchinson,  a  resident  of  Canonsburgh,. Washing- 
ton county,  Pa.,  died  on  the  29th  day  of  March,  1884,  testate. 
Her  will  was  dated  March  24th,  1884,  and  was  proved  on  the 
6th  day  of  May,  1884,  upon  which  date  letters  testamentary 
were  issued  to  J.  L.  Cockius  and  Elizabeth  R.  Harper,  the 
executors  therein  named. 

The  testatrix  left  to  survive  her  two  nephews,  J.  H.  Hender- 
son and  Robert  Henderson,  and  three  nieces,  Elizabeth  R. 
Harper,  Martha  J.  Henderson,  and  Frances  M.  Weir,  being 
the  children  of  a  deceased  sister.  Of  her  said  three  nieces,  at 
the  date  of  the  will,  Mi-s.  Elizabeth  R.  Harper  and  Mi-s. 
Frances  M.  Weir  had  issue  living.  Miss  Martha  Jane  Hen- 
derson was  unmarried  and  without  issue. 

To  each  of  her  said  nephews  she  bequeathed  the  sum  of 
$1,000,  and  the  residuum  of  her  estate,  real  and  personal,  she 
devised  and  bequeathed  to  the  said  three  nieces  for  life,  with 
remainder  to  their  heirs.  In  relation  to  this  gift  or  devise  of 
the  residuum  to  the  nieces  aforesaid,  the  language  of  the  will 
is  as  follows : 

"I  also  bequeath  the  balance  of  my  estate,  real  and  per- 
sonal, to  my  three  nieces  [naming  them],  share  and  sliare 
alike,  during  their  lives,  and  at  their  deaths  to  go  to  their 
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heirs  in  equal  amounts,  to  all  heirs  living  at  the  time  of  their 
deaths.  I  also  decree  that  no  part  of  my  real  estate  shall  be 
sold  during  the  lives  of  my  nieces^  but  at  their  deaths  can  be 
sold  in  order  to  make  distribution  to  heirs." 

On  the  7th  day  of  April,  1885,  an  account  was  stated  by  J. 
L.  Cockins,  one  of  the  executoi-s,  which  embraced  only  the 
personalty,  and  showing  a  balance  of  $833.66  for  distribution 
under  the  residuary  clause  of  this  will.  This  balance  included 
a  bond  of  $500. 

The  rciil  estate  conveyed  by  the  same  clause  consists  of 
about  sixty-eight  acres,  situate  now  almost  entirely  within  the 
limits  of  the  borough  of  Canonsburgh,  estimated  to  be  worth 
$40,000. 

On  the  9th  day  of  June,  1885,  Miss  Martha  J.  Henderson 
aud  Mrs.  Frances  M.  Weir,  two  of  the  residuary  legatees, 
presented  their  petition  to  the  court,  setting  forth  that  under 
the  residuary  clause  in  the  said  will  they  take  an  estate  in  fee 
in  the  said  real  estate,  and  an  absolute  estate  in  the  pei*sonalty 
now  fur  distribution,  and  praying  for  a  citation  upon  the 
executors,  J.  L.  Cockins  and  Elizabeth  R.  Hnrper,  to  apj>ear 
and  show  cause  why  the  interest  or  shares  of  the  said  peti- 
tionei*s  in  said  amount  for  distribution,  should  not  be  paid  to 
them  without  requiring  them  to  give  bond. 

To  this  petition  an  answer  was  filed  by  the  executoi-s  on 
the  1st  day  of  July,  1885,  denying  .the  right  of  the  said  peti- 
tioners to  receive  the  said  personalty  without  bond,  for  the 
reason  that  the  estate  conveyed  to  them  by  the  said  will  is 
only  a  life  estate. 

The  case  was  heard  upon  petition  and  answer. 

The  court  (Hart,  P.  J.)  delivered  the  following  opinion, 
making  the  rule  absolute. 

In  the  fii-st  part  of  the  disputed  clause  of  Matilda  Hutchin- 
son's will  it  is  clear  that  there  is  a  gift  of  the  residuum  of  her 
estate  to  her  three  nieces  for  life,  with  remainder  to  their 
heirs.  Under  the  rule  in  Shelley's  case,  therefore,  they  each 
take  a  one  third  interest  in  the  real  estate  in  fee,  and  one 
third  of  the  personal  estate  absolutely,  unless  it  clearly  ap- 
peal's from  the  latter  part  of  the  same  paragraph  that  the 
testatrix  did  not  use  the  word  heirs  in  its  technical  sense. 

The  language  of  this  portion  of  the  will  is,  "  I  also  bequeath 
the  balance  of  my  estate,  real  and  personal,  to  my  three  nieces 
[naming  them],  share  and  share  alike,  during  their  lives,  and 
at  their  deaths  to  go  to  their  heii-s  in  equal  amounts  to  all 
heirs  living  at  the  time  of  their  deaths.  I  also  decree  that  no 
part  of  my  real  estate  shall  be  sold  during  the  lives  of  my 
nieces,  but  at  their  deatlis  can  be  sold  iu  order  to  make  dis- 
tribution to  heirs/' 
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It  was  not  claimed  at  the  argument,  by  counsel  on  either 
side,  that  this  language  can  be  so  construed  as  to  make  the 
devisees  joint  tenants  of  the  real  estate,  with  the  peculiar  in- 
cident of  survivorship.  And,  indeed,  no  such  estate,  since 
the  Act  of  1812,  can  be  created  by  deed  or  will,  unless,  pos- 
sibly, by  the  most  clear  and  express  terms,  as  is  shown  by 
Thompson,  J.,  in  Seely  v.  Seely,  8  Wr.  434. 

But  it  is  contended  by  counsel  for  the  acting  executor  that 
the  effects  of  the  words  "to  go  to  their  heirs  in  equal  amounts 
to  all  heirs  living  at  the  time  of  their  deaths,"  is  to  take  the 
case  out  of  the  rule  in  Shelley's  case,  and  to  limit  the  estate 
devised  to  the  petitioners  to  a  life  estate,  with  remainder  over. 
This  is  claimed  to  be,  in  particular,  the  force  and  meaning  of 
the  words  "  in  equal  amounts,"  as  denoting  a  mode  of  distri- 
bution not  according  to  the  intestate  law;  that  is,  a  distribu- 
tion per  capita  instead  of  per  stirpes.  It  is  to  be  observed, 
however,  that  the  limitation  over,  if  such  it  is,  is  to  "their 
heirs ; "  that  is,  to  the  heirs  of  the  devisees,  and  not  to  those 
of  the  testatrix.  It  would  follow,  then,  that  there  could  be 
no  distribution  until  after  the  death  of  the  last  survivor  of  the 
three  nieces  (for  nemo  eat  haeres  viventes)^  and  that  after  the 
death  of  each  of  the  two,  first  dying,  her  interest  in  the  free- 
hold would  either  be  in  abeyance,  or  else  would  pass  to  the 
heirs  at  law  of  the  testatrix,  to  be  held  and  enjoyed  by  them 
until  the  death  of  the  last  surviving  niece.  This  construction 
is,  therefore,  as  I  think,  clearly  erroneous,  since  it  not  only 
violates  cardinal  rules  of  interpretation,  but  ignores  the  mani- 
fest intention  of  the  testatrix  to  make  a  full  and  complete 
testamentary  disposition  of  all  her  estate,  real  and  personal. 

The  only  other  construction  which  suggests  itself  is  that 
contended  for  by  counsel  for  petitioners,  to  the  effect  that  not 
only  do  the  nieces  take  a  fee  simple  by  the  terms  of  the  first 
part  of  the  devising  clause,  but  that  there  is  nothing  in  the 
subsequent  portion  of  that  clause  which  demonstrates  any 
other  intention  on  part  of  the  testatrix.  The  most  probable 
interpretation  of  the  entire  clause  I  take  to  be  this,  that  the 
testatrix  gives  the  residuum  of  her  estate  to  her  three  nieces 
for  life,  with  remainder  to  their  heirs.  But  as  she  devises  the 
estate  to  them  "share  and  share  alike,"  that  is  to  say,  equally, 
so  she  intends  that  the  same  equality  shall  be  observed  in  the 
transmission  to  the  heirs,  and  that,  as  each  niece  was  to  take 
an  equal  third  her  heirs  were  to  inherit  the  same  interest, 
without  respect  to  their  number  as  compared  with  those  who 
might  inherit  from  either  of  the  other  devisees,  which  is 
merely  equivalent  to  directing  that  the  heirs  of  the  nieces 
respectively,  should  take  per  stirpes^  or,  in  other  words, 
according  to  the  intestate  law. 
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At  all  events  the  word  "heirs"  is  always  to  be  presumed 
to  have  been  used  by  a  testator  in  its  technical  sense,  and  to 
be  regarded  as  a  word  of  limitation,  and  not  of  purchase,  un- 
less it  very  clearly  appears  that  it  was  used  and  intended  by 
him  in  some  other  sense ;  and,  to  say  the  least,  no  such  clear 
intention  is  manifest  on  the  face  of  the  will. 

I  hold,  therefore,  that  the  petitioners  took  under  its  provi- 
sion a  fee  simple  in  the  real  estate  devised  to  them,  and  one 
third  each  of  the  personal  estate  absolutely. 

I  do  not  understand  the  learned  counsel  for  the  executor  as 
claiming  that  the  estate  in  fee,  if  such  is  the  devise,  is  aflPected 
by  the  subsequent  clause  forbidding  a  sale  of  the  real  estate 
until  after  the  deaths  of  the  nieces.  Certainly  nothing  is 
better  settled  than  that  a  testator,  after  devising  an  estate  in 
fee  simple,  cannot  strip  it  of  one  of  its  most  essential  and 
valuable  incidents,  by  prohibiting  its  free  alienation  by  sale, 
gift,  or  devise.  Although  such  attempts  to  clog  an  absolute 
fee  are  frequently  made  by  testators,  they  are  never  allowed 
to  succeed. 

From  what  has  been  said  it  follows  that  the  petitionei's  are 
entitled  to  receive  from  the  executor  their  respective  shares 
of  the  personal  fund  in  his  hands,  without  giving  security 
therefor.  In  regard  to  the  $500  bond  mentioned  in  the 
answer,  its  value  can,  doubtless,  be  agreed  upon,  and  no 
reference  need  be  made  to  it  in  the  decree,  which  is  now  to 
be  entered. 

And  now,  August  15th,  1885,  the  rule  on  the  executors  is 
made  absolute,  and  it  is  ordered  that  the  said  executor,  after 
deducting  the  costs  of  this  rule  from  the  amount  of  the  per- 
sonal fund  in  his  hands,  pay  over  the  one  third  of  the 
remainder  thereof  to  each  of  the  petitioners,  viz.,  Mattie  J. 
Henderson  and  Mrs.  F.  M.  Weir. 

Whereupon  the  said  J.  L.  Cockins  and  Elizabeth  Harper, 
executors,  took  this  appeal,  assigning  for  error  the  decree  of 
the  court. 

L,  McUarrelU  for  appellants. — It  was  held  by  the  court 
below  that  the  appellees  take  under  the  rule  in  Shelley's 
case. 

Where  there  are  circumstances  which  take  the  case  out  of 
the  letter  of  this  rule,  it  is  departed  from  in  favor  of  inten- 
tion, because  the  reason  of  the  rule  has  ceased :  Findlay  v. 
Riddle,  3  Binney,  154. 

In  the  will  under  consideration  by  the  words  added  to 
"heirs,"  is  shown  that  the  testatrix  did  not  intend  to  use  the 
word  in  its  legal  technical  sense.  There  are  many  cases 
wherein  the  words  hein  of  the  body  have  been  determined  to 
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be  words  of  purchase:  Wedjrward's  Case,  1  Rol.  Ah.  887, 
j)l.  13;  Lisle  v,  Gnay,  2  Lev.  223;  Long  v.  Laming,  2  Rurr, 
1100;  Guthrie's  Appeal,  1  Wr.  18;  Ellis  v.  Essex  Merrimac 
Bridge,  2  Pick.  243;  Middleswarth's  Adm'r.  v.  Bhickuiore,  74 
Pa.  St.  414. 

John  H.  Murdoch^  for  appellees. — The  rule  in  Shelley's  case 
(Tperates  on  the  intention  of  the  testator  after  that  intention 
has  been  ascertained  by  the  ordinary  rules  of  construction. 

It  must  be  presumed  that  the  testatrix  used  words  in  their 
technical  sense:  Criswell's  Appeal,  6  Wr.  290;  Auman  v. 
Aumau,  9  Harris,  347. 

The  word  heirs  has  a  clearly  defined  meaning,  viz.,  the 
peraons  upon  whom  the  law  would  cast  the  estate  in  case  of 
intestacy.  Says  Strong,  J.,  in  Guthrie's  Appeal,  1  Wr.  13, 
"  To  those  words  ("  heirs,"  or  "  heirs  of  the  body,")  the  law 
attaches  a  definite  meaning.  They  are  words  of  limitation 
and  not  of  purchase.  When  used  by  a  testator,  the  law  pre- 
sumes that  he  used  them  in  their  legal  sense,  that  he  intended 
not  individuals,  but  quan^tity  of  estate,  and  descent."  "  But 
with  us  a 'gift  to  heirs,  generally  in  fee,  contemplates  descent 
according  to  the  intestate  law:"  Nice's  Appeal,  14  Wr.  149. 
**Even  in  a  will,  supposed  to  be  made  when  the  testator  is 
inops  consilii^  the  word  heii*s  has  a  fixed  sense,  which  will 
adhere  to  it  until  it  is  explained  away :"  Auman  v.  Auman, 
supra;  2  Jarmau  on  Wills,  61;  Eby's  Apjoeal,  3  Norris  241; 
Yarnall's  Appeal,  20  P.  F.  S.  335;  Doebler's  Appeal,  14 
P.  F.  S.  9. 

We  are  unable  to  see  how  the  direction,  that  no  sale  slmll 
be  made  until  after  the  death  of  the  three  nieces,  in  any  way 
adds  to  the  force  of  the  words  in  equal  amounts.  But  such  a 
direction  is  absolutely  void  and  of  no  eflfect  in  modifying  the 
force  of  the  devise,  as  is  clearly  shown  in  Doebler's  Appeal, 
14  P.  F.  S.  9;  Jauretche  v.  Proctor,  12  Wr.  466,  and  Kepple's 
Appeal,  3  P.  F.  S.  211. 

Equally  unavailing,  both  on  reason  and  aiithorit3%  is  the 
appellant's  argument  upon  the  use  of  the  word  *' living."  The 
question  is  definitely  settled  by  Criswell's  Appeal,  5  Wr.  288, 
in  which  case  this  court  refused  to  permit  the  word  heirs  to 
be  changed  to  a  word  of  purchase  by  the  use  of  the  words 
"  then  living." 

Mr.  Justice  Clark  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

In  the  determination  of  this  case,  we  adopt  the  views  ex- 
pressed in  the  opinion  of  the  learned  judge  of  the  court  below. 
We  can  see  nothing  in  the  will  which  indicates  that  the  word 
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'* heirs"  was  used  by  the  testatrix  in  any  otlier  than  its  tech- 
uical  sense.  It  is  clear  that  the  doctrine  of  survivoi'ship,  as  in- 
cident to  a  joint  tenancy,  can  have  no  application  in  the  case. 
It  is  equally  plain  that  the  testatrix  contemplated  a  full  and 
complete  testamentary  disposition,  to  take  effect  at  her  death, 
upon  the  decease  of  any  one  of  the  nieces ;  therefore  she  did 
not  intend  that  her  interest  should  be  held  by  the  others, 
either  in  the  right  of  survivorship  or  under  the  intestate  laws. 
She,  doubtless,  did  intend  to  do  just  what  is  plainly  ex- 
pressed in  the  will,  viz.,  to  give  the  residuum  of  her  estate, 
after  payment  of  the  special  legacies,  to  her  nieces,  named, 
for  life,  with  remainder  to  their  heii*8  in  fee,  and  this,  under 
the  rule  referred  to,  is  an  absolute  estate  in  tlie  first  takers. 
The  devise  to  the  nieces  was  in  equal  shares,  and  the  testatrix 
was  careful  to  provide  that  the  heirs  of  each  should  inherit 
these  shares  respectively.  For  the  reasons  more  fully  assigned 
in  the  opinion  of  the  court  below, 

The  decree  is  aflBrmed. 


Ford  et  al.  versus  Buchanan. 

1.  The  court  will,  not  constme  a  written  contract  where  the  parts  in 
dispute  are  expressed  in  words  that  have  no  well  defined  meaning. 
Such  words  create  an  ambiguity  and  their  construction  becomes  a  mixed 
question  of  law  and  fact  in  which  the  court,  and  if  necessary  the  jury, 
must  have  the  aid  of  scientific  men. 

2.  A  proper  case  stated  is  made  when  all  the  facts  are  agi'eed  upon  bv 
the  parties,  and  the  couit  is  asked  to  declare  the  law  upon  such  ad- 
mitted facts. 

3.  A  case  stated  in  which  there  is  one  essential  fact  in  dispute  will  bo 
quashed* 

October  22d,  1885.  Before  Mercub,  C.  J.,  Gordon,  Pax- 
son,  Sterrett,  Trunkey,  Green  and  Clark,  J  J. 

Error  to  the  Court  of  Common  Pleas  of  Washington 
county :  Of  October  and  November  Term,  1885,  No.  162. 

Assumpsit  brought  by  James  S.  Buchanan  against  J.  B. 
Ford  and  J.  L.  Black  on  their  promissory  note  dated  June 
18th,  1885,  at  three  months,  for  $150,  payable  to  the  order  of 
James  S.  Buchanan. 

The  parties  filed  the  following  case  stated  for  the  opinion 
of  the  court  2 

And  now,  July  27th,  1885,  it  is  hereby  agreed  by  and  be- 
tween the  parties  to  the  above  suit  that  the  following  case  be 
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stated  for  the  opinion  of  the  court,  in  the  nature  of  a  special 
verdict : 

James  S.  Buchanan,  a  farmer,  residing  in  Mt.  Pleasant 
township^  said  county,  on  the  11th  day  of  December,  1880, 
for  the  consideration  of  gne  dollar,  granted,  demised  and  let 
unto  the  Niagara  Oil  Company  the  right  of  mining  and  exca- 
vating for  petroleum,  rock  or  carbon  oil,  or  other  valuable 
volatile  substances  and.  the  exclusive  right  of  way  for  pipe 
lines  for  the  transportation  of  oil,  all  that  tract  of  land  situate 
in  Mt.  Pleasant  township,  Washington  county,  and  state  of 
Pennsylvania,  containing  two  hundred  acres,  and  more  fully 
described  in  said  lease,  a  copy,  of  which  is  hereto  attached 
and  made  a  part  of  this  case  stated. 

That  the  said  James  S,  Buchanan  on  the  18th  day  of  June, 
1885,  for  the  consideration  of  one  dollar  in  hand  paid,  and  the 
further  sum  of  $150  to  be  paid  on  the  18th  day  of  July,  1885, 
leased  to  Ford  and  Black,  for  the  term  of  twenty  years,  the 
above  described  tract  of  land,  for  the  sole  and  exclusive  pur- 
pose of  mining  and  excavating  for  natural  gas,  a  copy  of 
which  lease  is  hereto  attached  and  made  a  part  of  this  case 
stated. 

That  the  said  consideration  money  was  secured  by  a  prom- 
issory note  of  even  date  with  said  lease,  to  wit,  June  18th, 
1885,  payable  thirty  days  after  the  date  thereof.  A  copy  of  said 
note  is  hereto  attached  and  made  a  part  of  this  case  stated. 
■  That  on  the  22d  day  of  July,  1885,  a  demand  was  made  by 
the  said  James  S.  Buchanan  on  the  said  Ford  and  Black  for 
the  payment  to  him  of  the  said  note.  Whereupon  the  said 
Ford  and  Black  refused  to  pay  the  same,  alleging  that  the 
said  plaintiff,  by  virtue  of  the  lease  of  date  December  11th, 
1880,  had  already  demised  and  let  unto  the  Niagara  Oil  Com- 
pany the  right  to  mine  and  excavate  for  natural  gas  in  the 
land  leased  to  them  by  deed  dated  June  18th,  1885,  the  con- 
sideration for  which  said  note  was  given. 

Whereupon  the  plaintiff,  alleging  that  he  has  not  conveyed 
to  the  Niagara  Oil  Company  the  right  to  mine  and  excavate 
for  natural  gas  by  said  lease  of  date  as  aforesaid,  brings  this 
his  action. 

If  the  court  be  of  opinion  that  under  the  provisions  of  the 
lease  to  the  Niagara  Oil  Company,  dated  December  11th,  1880, 
the  said  plaintiff  did  not  convey  the  right  to  mine  and  exca- 
vate for  natural  gas,  then  judgment  be  entered  in  favor  of 
the  plaintiff  for  the  sum  of  $150  with  interest. 

But  if  the  court  is  not  of  such  opinion,  then  judgment  to 
be  given  for  defendants,  with  costs. 

Writ  of  error  reserved  to  each  party. 
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The  court,  Hart,  P.  J.,  filed  the  following  opinion : — The 
note  in  suit  being  for  part  of  the  consideration  to  be  paid  by 
the  defendants  to  the  plaintiff  for  the  grant  to  them  in  the 
lease  of  date  June  18th,  1885,  of  the  right  to  mine  and  exca- 
vate for  natural  gas,  the  plaintiff  cannot  recover  upon  it,  if  it 
be  true,  as  claimed,  that  he  bad  previously,  to  wit,  on  the  11th 
day  of  December,  1880,  leased  the  same  lands  to  the  Niagara 
Oil  Company,  with  the  exclusive  privilege  of  boring  and  min- 
ing for  natural  gas,  as  well  as  for  petroleum.  The  whole 
case,  therefore,  hinges  upon  the  construction  to  be  put  upon 
the  last  mentioned  lease. 

The  language  of  the  lease  in  question  is  that  the  lessor  "has 
granted,  demised  and  let  unto  the  party  of  the  second  part " 
(The  Niagara  Oil  Company)  "  the  sole  and  exclusive  right  of 
mining  and  excavating  for  petroleum,  rock  or  qarbon  oil,  or 
other  valuable  volatile  substances. ^^  Does  this  last  expression— 
oth^  valuable  volatile  substances — include  natural  gas?  In 
my  judgment  it  does  not.  Gas  is  not,  either  in  the  popular 
or  the  chemical  sense  of  the  word  a  "volatile  substance." 
Ether,  alcohol,  the  essential  oils  and  some  other  substances, 
mostly  fluids,  are  said  to  be  volatile,  because  they  readily 
pass  into  a  gaseous  or  aeriform  state,  or  exhale  their  particles, 
as  musk  for  instance,  on  simple  exposure  to  the  atmosphere. 

See  Webster  In  verbo. .  Petroleum  is,  more  or  less,  volatile. 
Amer.  Cyc.  Vol.  7 ;  Encyc.  Brit.  Vol.  18.  And  it  was  for 
petroleum  and  other  substances  having  similar  volatile  proper^ 
ties^  that  the  plaintiff  by  his  lease  of  December  11th,  1880, 
granted  to  the  Niagara  Oil  Company  the  exclusive  right  to 
search  and  mine. 

But  natural  gas  not  being,  in  any  proper  sense  of  the  term, 
**  volatile,"  cannot  be  considered  as  intended  by  the  parties  to 
be  included  in  that  lease.  It  follows  that  the  plaintiff  had 
still  a  good  title  to  all  the  natural  gas  underneath  his  farm 
when  he  granted  to  the  defendants  the  right  to  mine  for  it  by 
the  lease  of  June  18th,  1885,  as  set  out  in  the  case  stated. 
There  is,  therefore,  no  failure  of  consideration  and  the  defend- 
ants are  bound  to  pay  the  full  amount  of  the  note  in  suit,  and 
judgment  must  accordingly  be  entered  on  the  case  stated  in 
favor  of  the  plaintiff. 

And  now,  August  3d,  1885,  it  is  considered  adjudged  and 
decreed  that  judgment  be  entered  in  the  case  stated,  in  favor 
of  the  plaintiff,  for  one  hundred  and  fifty  dollars  and  twenty- 
six  cents,  with  costs. 

Judgment  was  thereupon  entered,  whereupon  the  defend- 
ants took  this  writ  and  filed  the  following  assignments  of 
error: 

1st.  The  court  erred  in  holding  that  under  the  lease  of 
1  Amerman — 3 
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flate  December  11th,  1880,  from  James  S.  Buchanan  to  the 
Niagara  Oil  Company,  the  plaintiff  did  not  convey  the  right 
to  mine  and  excavate  for  natural  gaa  upon  the  lands  so  leased. 

2d.  The  court  erred  in  holding  that  the  plaintiff  had  a  good 
title  to  all  the  natural  gas  underneath  his  farm  when  he 
granted  to  the  defendants  the  right  to  mine  for  it  by  lease  of 
June  18th,  1885. 

8d.  The  court  erred  in  directing  judgment  to  be  entered 
for  plaintiff,  upon  the  case  stated,  for  $150.26,  and  costs. 

L.  McCarrolly  for  the  plaintiffs  in  error. 

2>.  W.  Broton^  for  the  defendant  in  error. 

JDovgan,  of  Dougan  ^  Todd^  (with  whom  was  J.  M.  Ken- 
nedy and  F.  M.  Magee^  for  the  Chartiers  Valley  Gas  Co. 

This  company  upon  petition  showing  that  by  purchase  and 
assignment  from  the  Niagara  Oil  Company,  it  was  the  owner 
of  the  lease  referred  to  in  this  case,  was  permitted  to  take  part 
in  the  argument. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

It  required  but  a  cursory  examination  of  this  case  stated  to 
see  that  we  are  asked  to  determine  a  question  of  fact.  It  is 
true  the  contract  we  are  called  upon  to  construe  is  in  writing, 
and  if  the  facts  were  all  admitted  it  would  be  our  plain  duty 
to  determine  the  rights  of  the  parties  under  it.  But  the  main 
controlling  fact  in  the  case  is  whether  natural  gas  is  a  volatile 
substance,  partaking  of  the  nature  of  petroleum,  rock  or  car- 
bon oil.  This  is  not  a  question  of  law ;  it  is  one  of  fact,  and 
the  whole  case  hinges  upon  it.  So  far  from  this  question  of 
fact  being  conceded,  or  agreed  upon  by  the  parties,  it  is  the 
bone  of  contention ;  the  one  side  vehemently  contending  that 
natural  gas  is  a  volatile  substance ;  the  other  that  it  is  not. 
If  the  words  '*or  other  volatile  substances"  contained  in  the 
lease  from  Buchanan  to  the  Niagara  Oil  Company  were  tech- 
nical words,  and  had  a  fixed  meaning,  it  would  have  been  well 
enough  to  ask  us  to  construe  them.  But  they  have  no  well 
defined  legal  meaning;  they  create  an  ambiguity,  and  their 
construction  becomes  a  mixed  question  of  law  and  fact,  iii 
which  the  court,  and  if  necessary,  a  jury,  must  have  the  aid 
of  scientific  men.  Speaking  for  myself,  I  do  not  know  with 
the  certainty  that  should  mark  judicial  action,  whether  natu- 
ral gas  is  a  volatile  substance  or  not,  and  I  do  not  propose  to 
unite  in  a  decision  of  a  question  which  I  do  not  thoroughly- 
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understand.  It  is  true  an  examination  of  the  scientific  author- 
ities cited  might  lead  us  to  a  conclusion,  but  the  application 
of  general  theories  and  definitions  to  a  particular  subject 
might  in  a  matter  of  science  result  in  error,  to  the  injury  of 
the  rights  of  others.  We  are  the  more  disposed  to  move  with 
caution  in  this  matter  for  the  reason  developed  upon  the  argu- 
ment that  this  case,  of  slight  importance  as  regards  the  imme- 
diate parties  to  it,  incidentally  involves  the  rights  of  others  to 
a  very  large  amount. 

A  proper  case  stated  is  when  all  the  facts  are  agreed  upon 
by  the  parties,  and  the  court  is  asked  to  declare  the  law  upon 
such  admitted  facts. 

With  the  one  essential  fact  in  dispute  we  can 
only  reverse  this  judgment  and  quash  the  case 
stated,  which  is  accordingly  done. 


Sterling's  Appeal. 

1.  A  company  incorporated  under  the  Act  of  1874,  and  its  supplements, 
**  for  the  purpose  of  supplying  natural  gas  to  the  public  for  lighting, 
heating,  manufacturing,  and  ouier  purposes,"  has  no  authority  to  lay 
its  pipes  under  a  public  road  traversing  the  lands  of  another. 

2.  By  appropriating  land  for  a  public  highway,  the  only  servitude  im- 
posed on  it  is  the  right  of  the  public  to  construct  and  maintain  thereon 
a  roadway  which  shall,  at  all  times,  be  free  and  open  for  the  public  as 
a  highway.  Laying  and  maintaining  a  pipe  line  under  the  i*oad  im- 
poses an  additional  servitude  on  the  land  ana  abridges  the  right  of  the 
owner,  and  hence  it  is  a  taking  within  the  meantng  of  Art.  G,  §  8,  of 
the  Constitution,  requiring  just  compensation  to  be  made  for  property 
taken,  injured,  or  destroyed. 

8.  A  court  of  equity  will  restrain,  by  injunction,  the  laying  of  a  pipe 
line  without  making  or  securing  compensation,  as  an  iiijuiy  of  such  a 
continuing  and  permanent  nature,  for  which  an  action  at  law  would  not 
be  a  complete  and  adequate  remedy. 

October  22d,  1885.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Appeal  from  the  Court  of  Common  Pleas  of  Washincfton 
cownty :  In  Equity.  Of  October  and  November  Term,  1885, 
No.  179. 

This  was  an  appeal  by  Hugh  Sterling  from  a  decree  of  said 
court  sustaining  a  demurrer  to  his  bill,  and  dismissing  his 
bill. 

The  bill,  as  originally  filed,  was  by  Hugh  Sterling  and 
Sarah  J.  Sterling,  his  wife,  against  the  Chartiers  Valley  Gas 
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Company,  of  Allegheny  County,  Pa.,  and  Patch  and  Robbins. 
By  amendments  made  and  allowed  after  the  bill  was  filed, 
the  name  of  Sarah  J.  Sterling  was  stricken  out  and  the  Cecil 
Township  Natural  Gas  Company  was  substituted  for  the 
Chartiers  Valley  Gas  Company.  The  Cecil  Township  Natural 
Gas  Company  was  incorporated  the  19th  day  of  May,  1884, 
under  the  Act  of  29th  April,  1874,  and  its  supplements. 

The  plaintiff's  bill  alleges  that  he  is  the  owner,  in  fee,  of 
about  one  hundred  and  ninety  acres  of  land  in  Cecil  town- 
ship, said  county. 

That  the  defendants  propose  to  lay  a  pipe  under  the  public 
roads  through  the  lands  of  the  plaintiff  for  the  purpose  of 
conducting  natural  pfas  from  the  gas  well  on  the  farm  of  John 
Miller,  Esq.,  near  Hickory,  Washington  County,  to  or  near 
Pittsburgh,  in  Allegheny  County,  and  have  staked  and  sur- 
veyed a  route  through  plaintiflTs  land,  and  laid  the  pipe  to 
within  a  short  distance  of  his  line.  That  notices  had  been 
served  on  the  agents  and  employees  not  to  enter  plaintiffs 
land  without  first  making  compensation.  That  defendants, 
without  tendering  compensation,  were  about  to  enter  upon 
the  road  within  plaintiff's  land.  That  the  proposed  line  of 
pipe  will  run  along  the  public  road  beside  and  within  four 
feet  of  a  board  fence,  and  pass  between  the  house  and  barn  on 
his  land,  and  within  about  fifty  feet  from  each,  and  if  com- 
pleted will  do  the  plaintiff  great  and  irreparable  injury,  and 
will  deprive  him  of  his  constitutional  right  of  property  with- 
out compensation  or  security  tendered. 

The  prayers  fur  relief  are  as  follows : 

1st.  That  the  court,  presently,  by  a  preliminary  injunction, 
and  hereinafter  by  a  permanent  injunction,  restrain  the  de- 
fendants, their  agents  and  employees,  from  entering  upon  the 
premises  above  described  and  laying  thereupon,  or  thereunder, 
a  pipe  line  for  the  purpose  of  conducting  natural  gas. 

2d.  Or,  if  it  should  be  ascertained  that  the  defendant  com- 

Eany  have  a  right  under  their  charter,  or  otherwise,  to  do 
usiness  in  Washington  County,  then  presently  by  prelim- 
inary, and  hereafter  by  permanent  injunction,  to  restrain  the 
defendants,  their  agents  and  employees,  from  entering  upon 
the  premises  described,  and  laying  thereupon,  or  thereunder, 
a  pipe  line,  for  the  purpose  of  conducting  natural  gas,  without 
making  compensation  to  the  plaintiff,  or  tendering  adequate 
security  therefor. 

3d.  General  relief. 

The  amended  bill  substitutes  the  "  Cecil  Township  Natural 
Gas  Company  "  for  the  "  Chartiers  Valley  Gas  Company,"  and 
presents  a  copy  of  the  charter  of  the  corporation  substituted. 

The  purpose  of  said  corporation  is  stated  as  follows:  "Said 
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corporation  is  formed  for  the  purpose  of  supplying  natural 
gas  to  the  public  for  lighting,  heating,  manuifrtcturlng,  or 
other  purposes,  and  supplying  the  same  to  Cecil  township, 
Washington  County,  Pa.,  and  such  persons,  partnerships  and 
corporations  residing  therein  or  adjacent  thereto  as  may 
desire  the  same.  The  business  of  said  corporation  is  to  be 
transacted  in  Cecil  township,  Washington  County,  Pa.,  and 
its  principal  office  to  be  in  the  borough  of  Washington,  Pa." 
To  this  the  defendant  filed  the  following  demurrer : 
And   now  ,  March,  1885,  comes  the  Cecil  Township 

Natural  Gas  Company,  defendant,  and  demurs  to  the  plain- 
tiff's bill  (as  amended)  assigning  the  following  reasons  for 
such  demurrer : 

1.  The  facts  set  out  in  said  bill  do  not  warrant  the  charge 
therein  that  the  work  contemplated  by  the  defendants,  if 
completed,  will  do  the  plaintiff  great  and  irreparable  injury. 

2.  The  facts  set  out  in  said  bill  are  insufficient  to  entitle 
the  plaintiff  either  to  the  specific  relief  pmyed  for  by  him,  or 
to  entitle  him  to  any  equitable  relief. 

The  court,  Hart,  J.,  filed  the  following  decree: 
"  And  now,  August  18th,  1885,  this  cause  came  on  to  be 
heard  on  demurrer  to  the  bill  as  amended,  and  was  argued  by 
counsel,  and  thereupon  the  said  demurrer,  upon  due  con- 
sideration, is  sustained,  and  the  said  bill  is  dismissed,  and  it 
is  ordered  that  the  costs  of  this  proceeding  be  paid  by  the 
plaintiff." 

The  plaintiff  took  this  appeal,  assigning  for  error  the  action 
of  tlie  court  in  filing  said  decree. 

M.  C.  Achesan  (with  whom  was  A.  W.  Acheson)^  for  appel- 
lant.— 1.  The  governor  had  no  power  to  grant  a  charter  to 
the  defendant  '*  for  the  purpose  of  supplying  natural  gas  to 
the  public  for  lighting,  heating,  manufacturing,  or  other  pur- 
poses: Penu.  Fuel  Co.  v.  Commonwealth,  15  W.  N.  C.  425. 
We  have  the  right  to  inquire  whether  the  governor  has  power 
to  grant  this  charter,  as  we  would  have  to  inquire  into  his 
right  to  appoint  an  officer  to  an  office  that  did  not  exist : 
Commonwealth  v,  Harding,  6  Norris,  353.  The  authority  "  to 
examine,  inquire  and  ascertain  whether  such  corporation  does, 
in  fact,  possess  the  right  or  franchise  to  do  the  act  from  which 
such  alleged  injury  to  private  right  .  .  .  results  "  is  conferred 
upon  courts  of  equity  by  the  Act  of  June  19th,  1871  (Purdon, 
p.  357,  pi.  108),  and  under  it  this  court  has  a  right  to  deter- 
mine whether  or  not  the  defendant  had  a  charter  authorizing 
it  to  enter  upon  the  plaintiffs  land. 

2.  Conceding  that  the  defendant  has  a  good  charter,  it  does 
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not  authorize  the  taking  of  private  property  without  compen- 
gation :  Bloomfield  Gas  Light  Co.  v.  Calkins,  62  N.  Y.  386. 

3.  The  public  have  only  the  right  of  way  over  public  roads. 
The  right  of  soil  contintes  in  the  owner :  Chambers  v.  Furry, 
1  Yeates,  167 ;  Lewis  v.  Jones,  1  Barn  336 ;  Mifflin  v.  R.  R. 
Co.,  4  Harris  182 ;  Lance's  Appeal,  6  Smith  16. 

If  the  legislature  intended,  by  the  Act  of  1874,  to  grant  a 
license  to  gas  and  water  companies  to  use  public  roads  with- 
out compensation,  as  is  contended  by  defendant,  then  the  act 
is  unconstitutional  for  the  reason  that  it  deprives  the  owner 
of  the  soil  of  his  right  of  property  without  compensation. 

Bougan^  of  Dovgan  ^  Todd^  for  appellee. — The  appellant 
cannot  assert  that  the  appellee  was  not  lawfully  incorporated: 
Cochran  v.  Arnold,  8  P.  F.  S.  404. 

The  legislature  may  abridge  or  enlarge  the  use  of  a  high- 
way in  its  exercise  of  sovereignty  without  the  consent  of  the 
subject,  or  making  compensation  to  him  for  annoyances  that 
may  come  to  him  by  reason  thereof:  Philadelphia  and  Trenton 
R.  R.  Co.,  6  Wharton,  25 ;  Commonwealth  v.  Erie  &  N.  E.  R. 
R.  Co.,  3  Cas.  354;  Southwark  R.  R.  Co.  v.  City  of  Phila- 
delphia, 11  Wr.  321 ;  Faust  et  al.  v.  The  Passenger  Railway 
Co.,  3  Phila.  164 ;  Cleveland  &  Pittsburgh  R.  R.  Co.  v.  Speer, 
6  P.  F.  S.  333-34.  In  view  of  these  authorities  it  is  idle  to 
say  that  Sterling's  constitutional  rights  have  been  invaded, 
where  a  lawfully  created  corporation,  in  the  exercise  of  its 
franchise,  has  occupied  with  its  pipes  a  portion  of  the  soil  of 
a  public  highway  traversing  his  lands. 

Section  8,  article  16,  of  the  constitution  of  1874,  provides 
that  corporations  invested  with  the  privilege  of  taking  private 
property  for  public  use,  shall  make  just  compensation  for 
property  taken,  injured,  or  destroyed.  The  property  of  the 
appellant  has  not  been  taken — the  legislature  has  simply 
enlarged  the  public  use  of  it.  It  is  not  claimed  that  his  pro- 
perty has  been  destroyed.  But  he  avers  that  the  proposed 
pipe  line,  if  completed,  will  do  him  great  and  irreparable 
injury.  It  cannot  be  safely  urged  that  the  mere  deposition  of 
the  pipes  will  do  harm.  How,  then,  will  he  be  injured  ?  The 
bill  is  wholly  silent  as  to  this  ;  and  the  demurrer  being  to  the 
sufficiency  of  the  facts  alleged  to  be  the  foundation  for 
equitable  relief,  the  court  could  not  do  otherwise  than  sustain 
it,  because  "  no  decree  should  be  made  to  be  followed  by  in- 
junction, unless  irreparable  injury  be  clearly  established : " 
Clark's  Appeal,  12  P.  F.  S.  447 ;    Minnig's  Appeal,  1  Nor.  373. 

Mr.  Justice  Sterrett  delivered  the  opinion  of  the  court, 
January  4th,  1886. 
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After  averring  in  his  bill  that  he  is  the  owner  in  fee  of  cer- 
tain lands  therein  described,  appellant  charges,  in  substance, 
that  in  disregard  of  notice  not  to  enter  said  lands  without 
first  making  or  securing  compensation,  the  company  appellee 
is  about  to  lay  a  pipe  line,  for  the  transportation  of  natural 
gas  under  a  public  road  traversing  said  lands ;  that  said  pipe 
line  "will  run  along  the  public  road  within  four  feet  of  a 

board  fence,  pass  between  the  house  and  barn within 

fifty  feet  of  each,  and  if  completed  will  do  appellant  great  and 
irreparable  injury,"  etc.  The  specific  relief  prayed  for  is  that 
appellee  be  restrained  from  entering  on  the  premises  and  lay- 
ing thereunder  a  pipe  for  the  purpose  of  conducting  natural 
gas ;  or,  if  the  company,  under  its  charter  or  otherwise,  has  a 
right  to  do  so,  that  it  be  restained  until  adequate  compensation 
be  paid  or  secured. 

The  body  of  the  bill  was  amended  so  as  to  set  forth  that 
appellee  was  incorporated  as  "  The  Cecil  Township  Natural 
Gas  Company,"  and  its  charter  recorded  April,  1884,  in  the 
office  for  recording  deeds  in  and  for  Washington  County.  It 
appears  from  the  charter,  a  copy  of  which  is  made  part  of  the 
bill,  that  "said  corporation  is  formed  for  the  purpose  of  sup- 
plying natural  gas  to  the  public  for  lighting,  heating,  manu- 
facturing, and  other  purposes,  and  supplying  the  same  to  said 

Cecil  Township and  such  persons,  partnerships,  and 

corporations  residing  therein  or  adjacent  thereto  as  may  desire 
the  same."     The  charter  discloses  no  other  purpose. 

Appellee  demurred  to  the  bill  as  amended,  and  assigned  the 
following  causes  therefor:  "1st.  The  facts  set  out  in  the 
bill  do  not  warrant  the  charge  therein  that  the  work  contem- 
plated by  defendants,  if  completed,  will  do  plaintiff  great  and 
irreparable  injury.  2d.  The  facts  set  out  in  said  bill  are 
insufficient  to  entitle  the  plaintiff  either  to  the  specific  relief 
prayed  for  or  to  entitle  him  to  any  equitable  relief."  The 
demurrer  was  sustained  and  decree  entered  dismissing  the 
bill  at  appellant's  costs. 

By  demurring  appellee  admitted  the  truth  of  all  matters 
well  pleaded  in  the  bill.  It  thus  admitted  doing  the  acts  com- 
plained of  for  the  purpose  and  with  the  effect  charged  in  the 
bill ;  and,  for  so  doing,  the  charter  referred  to  is  the  only 
warrant  that  is  exhibited. 

The  questions  thus  raised  by  the  pleadings  are  whether, 
under  its  charter,  or  otherwise,  the  appellee  is  authorized  to  do 
the  acts  specified ;  and  if  so,  whether  it  can  proceed  without 
first  paying  or  securing  just  compensation  to  appellant  as  owner 
of  the  land  through  which  its  pipe  line  is  to  pass.  It  is  not 
claimed  that  appellee  has  any  such  authority  outside  its  char- 
ter, and  on  the  authority  of  Penn  Fuel  Company  v.  Common- 
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wealth,  (15  W.  N.  C.  425),  we  think  it  has  none  under  its 
charter.  While  we  did  not  undertake  to  pass  upon  the  valid- 
ity of  the  charter  involved  in  that  case,  we  held  that  it  gave 
the  company  no  authority  to  supply  natural  gas  for  either  of 
the  several  purposes  mentioned  therein.  An  inquir}',  as  to 
whether  certain  powers  are  or  are  not  granted  by  a  charter,  is 
not  open  to  the  objection  that  the  validity  of  a  charter  cannot 
be  assailed  in  a  collateral  proceeding.  Such  inquiries  are 
expressly  authorized  by  the  Act  of  June  19th,  1871,  (Purd. 
288,  pi.  39),  which  provides  that  "  In  all  proceedings  in  courts 
of  law  or  equity  of  this  commonwealth,  in  which  it  is  alleged 
that  the  private  rights  of  individuals,  or  the  rights  or  fran- 
chises of  other  corporations  are  injured  or  invaded  by  any 
corporation  claiming  to  have  a  right  or  franchise  to  do  the 
act  from  which  such  injury  results,  it  shall  be  the  duty  of  the 
court  in  which  such  proceedings  are  had,  to  examine,  inquire, 
and  ascertain  whether  such  corporation  does  in  fact  possess 
the  right  or  franchise  to  do  the  act  from  which  such  alleged 
injury  to  private  rights,  or  to  the  rights  and  franchises  of  other 
corporations  results ;  and  if  such  rights  or  franchises  have  not 
been  conferred  upon  such  corporation,  such  courts,  if  exercis- 
ing equitable  power,  shall,  by  injunction  at  the  suit  of  the 
private  parties  or  other  corporations,  restrain  such  injurious 
acts.  And  if  the  proceedings  be  at  law,  for  damages,  it  shall 
be  lawful  therein  to  recover  damages  for  such  injury  as  in 
other  cases." 

Tested  by  the  principles  recognized  in  Penn  Fuel  Company 
V.  Commonwealth,  %upra^  we  are  satisfied  the  appellee  has  no 
more  authority  to  do  the  acts  complained  of  than  any  unincor- 
porated association  of  individuals  would  have.  It  therefore 
follows  that  appellee  is  at  best  a  trespasser  on  the  public  high- 
way. 

But  conceding  for  the  sake  of  argument,  that  the  company 
has  power  under  its  charter  to  do  the  acts  complained  of  in 
the  bill  and  admitted  by  the  demurrer,  has  it  a  right  to  pro- 
ceed without  first  making  or  securing  compensation  to  appel- 
lant? We  think  not.  As  owner  of  the  land  traversed  by  the 
public  road,  he  has  a  right  to  use  it  and  the  land  on  which  it  is 
located  for  any  purpose  that  will  not  impede  or  interfere  with 
the  public  travel.  By  appropriating  land  for  the  specific  pur- 
pose of  a  common  highway,  the  public  acquires  a  mere  right 
of  passage  with  the  powers  and  privileges  incident  to  such 
right.  The  fee  still  remains  in  the  land  owner  notwithstand- 
ing the  public  have  acquired  a  right  to  the  free  and  uninter- 
rupted use  of  the  road  for  the  purpose  of  passing  and  re-passing ; 
and  he  may  use  the  land  for  his  own  purposes  in  any  way  that 
is  not  inconsistent  with  the  public  easement.     He  may,  for 
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example,  construct  underneath  the  surface  passage  ways  for 
water  and  other  purposes,  or  appropriate  the  subjacent  soil 
and  minerals  if  any,  to  any  use  he  pleases,  provided  he  does 
not  interfere  with  the  rights  of  the  public.  In  other  words, 
the  only  servitude  imposed  on  the  land  is  the  right  of  the  pub- 
lic to  construct  and  maintain  thereon  a  safe  and  convenient 
roadway,  which  shall  at  all  times  be  free  and  open  for  public 
use  as  a  highway.  It  is  in  view  of  this  servitude  that  dam- 
ages may  be  awarded  to  the  landowner.  Laying  and  main- 
taining a  pipe  line,  at  the  ordinary  depth  under  the  surface, 
necessarily  imposes  an  additional  burden  on  the  land,  not  con- 
templated either  by  the  owner  or  by  the  public  authorities, 
when  the  land  was  appropriated  for  the  purpose  of  a  public 
road.  It  is  a  burden,  moreover,  which  to  some  extent,  ^t 
least,  abridges  the  rights  of  the  landowner  in  the  soil  traversed 
by  the  road,  and  hence  it  is  a  taking  within  the  meaning  of 
the  constitutional  provision  requiring  just  compensation  to 
be  made  for  property  taken,  injured,  or  destroyed.  (Const. 
Art.  XVL,  sect.  8.)  In  some  cases  it  is  possible  the  injury 
may  be  consequential  as  well  as  direct.  The  constitutional 
provision  embraces  both. 

In  Blooomfield  and  Rochester  Natural  Gaslight  Co.  v.  Cal- 
kins (62*N.  Y.  386),  it  was  held  that  a  corporation  organized 
under  an  Act,  similar  to  ours,  authorizing  the  formation  of 
gaslight  companies,  has  no  authority  to  lay  its  pipes  in  a  coun- 
try highway  without  the  consent  of  or  without  the  appraisal 
and  payment  of  compensation  to  the  owner  of  the  land.  There 
is  no  reason  why  this  should  not  be  the  rule  with  respect  to 
public  roads  in  the  rural  districts.  As  to  streets  and  alleys  ia 
cities  and  boroughs,  there  are  reasons  why  a  different  rule  to 
some  extent  should  prevail;  but  that  question  is  not  now 
before  us. 

There  is  nothing  in  the  suggestion  that  appellant  has  a  full, 
complete,  and  adequate  remedy  at  law.  The  injury  complained 
of  is  one  of  a  continuing  and  permanent  nature,  for  which  an 
action  at  law  would  not  afford  a  complete  and  adequate  rem- 
edy :  (Commonwealth  v.  Pittsburgh  &  Connellsville  Railroad 
Co.,  12  Harris  169.)  The  appellee  is  or  claims  to  be  a  corpo- 
ration, and  they  are  pecyuliarly  the  subjects  of  equitable  juris- 
diction and  control,  especially  when  they  attempt  to  exceed 
their  corporate  powers.  Under  the  Act  of  June  19th,  1871, 
above  quoted,  a  Court  of  Equity  has  jurisdiction  to  inquire 
whether  a  corporation  possesses  the  franchises  it  claims,  aud 
if  not,  injunction  is  the  appropriate  remedy  for  the  wrong : 
(Etigewood  Railroad  Company's  Appeal,  29  P.  F.  S.  257.) 

For  these,  and  other  reasons  that  might  be  added,  we  think 
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the  learned  Judge  erred  in  sustaining  the  demurrer  and  dis- 
missing the  bill. 

Decree  reversed  at  costs  of  appellee,  and  record 
remitted  with  instructions  to  proceed  accord- 
ing to  equity  practice. 


Reams  versus  Pancoast. 

Where  a  lease  contained  a  clause  autliorizing  a  confession  of  judgment 
in  ejectment  for  non-payment  of  rent  and  the  tenant  failed  to  pay  the 
rent,  and  a  judgment  was  confessed  for  the  amount  due,  and  a  wnt  of 
haberi  facias  possessionem  was  issued,  and  under  it  the  sheriff  ejected 
the  tenant  and  delivered  possession  of  the  premises  to  the  landlord,  the 
tenant  could  not  maintain  an  action  for  tne  malicious  use  or  abuse  of 
civil  process. 

It  was  error,  therefore  for  the  judge  to  charge  the  jury  that  they  might 
find  punitive  damages. 

October  28th,  1885.  Before  Mercur,  C.  J.,  Gordon,  Pax- 
80N,  Trunkby,  Sterrett,  Green  and  Clark,  J  J. 

Error  to  the  Court  of  Common  Pleas  of  Allegheny  county: 
Of  October  and  November  Term,  1885,  No.  11. 

This  was  an  action  on  the  case  by  Samuel  Pancoast  against 
William  Reams  to  recover  damages  for  an  alleged  improper 
use  of  legal  process. 

Reams  leased  to  Pancoast  a  house  in  the  city  of  Pittsburgh 
for  the  term  of  one  year  from  April  1st,  1882,  at  the  rent  of 
nine  dollars  and  fifty  cents  per  month,  payable  monthly.  The 
lease  provided  that  if  the  tenant  should  continue  in  the  prem- 
ises after  the  termination  of  the  lease,  then  the  contract  should 
continue  in  full  force  for  another  year,  and  so  on  from  year  to 
year,  until  legal  notice  should  be  given  for  removal.  The 
tenant  remained  on  the  premises  after  the  termination  of  the 
first  year. 

The  lease  further  provided  that  the  rent  should  be  "pay- 
able monthly,  which  said  rent  so  reserved,  the  said  lessee 
agrees  to  pay  regularly  as  it  may  fall  <Jue,  or  within  five  days 
thereafter ;  in  default  of  which  the  lessor  may,  without  notice, 
re-enter  upon  and  take  possession  of  the  premises,  or,  at  his 
option,  enter  judgment  against  the  lessee  or  any  sub-tenants, 
in  any  action  of  ejectment  to  be  brought  to  recover  posses- 
sion of  the  premises,  without  appeal,  writ  of  error,  or  stay  of 
execution ;  and  for  confessing  said  judgment  this  shall  be  the 
warrant  of  any  person.** 

On  the  1st  of  February,  1884,  Pancoast  was  in  arrear  for 
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rentWl.50.  He  had  been  in  arrear  from  July,  1882.  On 
the  5th  of  February,  1884,  Reams  demanded  his  rent  and  not 
being  paid,  under  the  foregoing  provision  of  the  lease,  he 
entered  an  action  of  ejectment  for  the  leased  premises  and 
caused  judgment  to  be  entered  thereon  and  issued  a  writ  of 
hdberi  facias  possesnonem  under  which  the  sherifif  dispossessed 
Pancoast  on  the  28th  of  February,  1884. 

The  court,  Ewing,  P.  J.,  charged  the  jury  as  follows : — 
On  the  17th  of  January,  1882,  Mr.  Pancoast,  the  plaintiff, 
leased  from  William  Reams,  the  defendant,  a  house  in  the 
Twenty-third  ward,  Pittsburg,  for  a  year  from  the  first  of 
April,  1883,  at  a  monthly  rent  of  $9.50.  Mr.  Pancoast  had 
been  in  the  house  as  defendant's  tenant  the  year  before.  [The 
lease  had  a  provision  in  it  authorizing  the  landlord  in  case  of 
a  default  in  the  payment  of  rent  for  five  days  to  enter  a  judg- 
ment in  ejectment  against  the  tenant,  issue  an  execution  and 
dispossess  him,  and  on  the  28th  of  February  it  seems  that  he 
was  dispossessed  and  his  goods  taken  out  of  the  house  by  the 
sheriff.  Whatever  we  may  think  about  the  hardness  of  a  con- 
dition of  that  sort  in  a  lease,  court  and  jury  must  take  it  as  it 
is.  I  confess  to  a  very  great  prejudice  against  it.  I  would 
be  disposed  on  an  application  to  open  or  set  aside  a  judgment 
to  do  so,  if  I  had  any  reasonable  ground  for  granting  the 
application.  Such  leases  I  dislike  greatly;]  but  there  is  a 
judgment  entered  in  this  case  unattacked,  and  execution 
issued  on  it,  a  regular  process  of  the  court  in  accordance  with 
the  laws  of  the  land,  and  we  are  bound  to  take  the  case  as  we 
find  it.  The  plaintiff,  Mr.  Pancoast,  claims  damages  for  being 
set  out  of  his  house  at  that  time.  The  burden  is  on  him  to 
show,  not  merely  that  there  should  not  have  been  that  judg- 
ment entered,  but  also  to  show  that  the  plaintiff  in  the  judg- 
ment, the  defendant  in  this  case,  Mr.  Reams,  either  knew  that 
he  had  no  right  to  enter  or  that  he  had  no  probable  cause  for 
believing  that  he  could  have  entered ;  and  further,  when  he 
entered,  that  he  was  guilty  of  malice;  in  other  words,  the 
plaintiff,  Mr.  Pancoast,  is  called  on  to  show  that  it  was  an 
abuse  of  the  process  of  the  court  in  entering  the  judgment 
and  issuing  the  execution,  and  that  it  was  done  maliciously. 
The  law  presumes,  in  the  first  place,  that  suits  are  brought 
and  carried  on  in  good  faith,  and  it  is  not  sufficient  to  show  that 
upon  a  contest  the  judgment  would  have  been  the  other  way ; 
the  court  and  jury  would  have  decided  that  the  plaintiff  was 
wrong  in  his  suit..  [To  obtain  damages  for  the  bringing  of  a 
suit  and  its  consequences,  the  plaintiff  claiming  damages 
must  show  that  it  was  brought  without  reasonable  cause  on 
the  part  of  the  prosecutor,  and  that  he  was  actuated  by  malice 
towards  him.    It  is  the  same  sort  of  case  that  is  often  tried, 
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known  under  the  general  term  of  malicious  prosecution.  Those 
actions  are  usually  brought  where  a  man  has  been  charged 
with  a  crime  and  acquitted,  and  he  alleges  that  his  prosecutor 
acted  without  reasonable  cause  and  with  malice.  It  is  just 
the  same  sort  of  action  that  is  brought  where  a  civil  suit  has 
been  entered  and  requires  the  same  elements  and  grounds. 
The  same  reasons  will  sustain  or  defeat  the  action  of  malicious 
prosecution,  whether  that  prosecution  be  civil  or  criminal.] 
The  parties  agree  that  on  the  5th  of  February  last  Pancoast 
was  $11.50  in  arrears  for  rent;  that  Mr.  Reams  was  in  the 
store  that  day;  that  he  demanded  his  rent  and  went  away 
without  it — they  agree  on  that,  but  disagree  in  regard  to 
what  further  occurred.  Mr.  Pancoast  alleges  that  he  told 
Mr.  Reams  he  had  it,  but  could  not  pay  him  with  the  money 
he  had  there  without  taking  his  change,  and  that  he  sent  out 
to  get  a  bill  changed.  The  young  men  by  the  name  of  Gla- 
zier, who  were  called  on  the  part  of  the  plaintiff,  so  far  as  I 
recollect  their  testimony,  did  not  testifj'^  as  to  Mr.  Pancoast 
saying  that  it  would  take  all  his  change,  but  testify  Mr.  Pan- 
coast  sent  his  wife  out  to  borrow  money.  Mr.  Reams  and 
Mr.  Black  state  that  when  Mr.  Reams  demanded  his  rent  Mr. 
Pancoast  sent  out  to  borrow  a  part  of  it,  saying  that  he  had 
not  it,  and  before  the  wife  came  back  Mr.  Reams  started 
away,  saying  he  had  not  time  to  remain.  Both  sides  differ  in 
regard  to  the  length  of  time  Mr.  Reams  waited.  The  plain- 
tiff's witnesses  say  it  was  but  a  short  time;  Mr.  Reams  says 
it  was  ten  to  twelve  minutes,  and  Mrs.  Pancoast  not  return- 
ing he  then  went  out ;  but  it  appears  there  was  a  call  to  him 
after  he  went  out  of  the  door.  I  think  all  the  witnesses 
agree  as  to  that,  Mr.  Pancoast  saying :  "  Here  is  your  money," 
and  that  he  actually  had  it.  Now,  if  Mr.  Reams  had  a  fair 
offer  made  to  him  of  his  money  when  in  the  store  on  the  5th, 
and  he  went  away  refusing  it,  or  refusing  to  stay  a  reasonable 
time  until  it  should  be  paid  him  out  of  the  money  then  and 
there  on  hand,  he  could  not  afterwards  enter  judgment  on 
that  account ;  he  would  have  no  right  to  do  so.  But  there  is 
a  question  still  further  back.  On  the  other  hand,  if  he  was 
told  distinctly  by  Pancoast  that  he  didn't  have  the  money 
there,  that  he  would  have  to  borrow  it,  and  that  he  sent  out 
for  it,  Mr.  Reams  was  not  bound  to  wait,  and  if  after  waiting 
some  time  he  started  to  go  and  then  was  told  to  come  back 
and  get  his  money,  I  don't  think  he  was  bound  to  come  back. 
I  do  not  think  he  was  bound  to  assume  that  the  man  who  had 
distinctly  told  him  just  before  he  did  not  have  the  money 
there  and  had  to  borrow  it,  had  it,  when  the  messenger  had 
not  returned,  even  had  he  appeared,  as  a  matter  of  fact,  to 
have  had  it. 
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But  the  law  is  to  be  taken  as  holding  a  man  to  reasonable 
actions.  If  Mr.  Reams  was  in  the  store  it  would  not  do  for 
him  if  the  money  was  not  handed  over  to  him  right  at  the 
moment  he  demanded  it,  ar\d  the  party  was  getting  it,  to  run 
away  saying  he  refused  to  wait  until  he  would  be  paid ;  that 
would  be  equivalent  to  a  refusal  of  the  money.  An  offer  to 
pay,  with  a  party  refusing  to  take,  would  be  equivalent  to  a 
pjiyment.  If,  then,  the  plaintiff  told  the  defendant  distinctly 
that  he  did  not  have  the  money  there  and  sent  out  to  borrow 
it  in  his  presence  an>J  with  his  knowledge,  and  the  defendant 
waited  for  a  time  and  then  went  out  of  the  house  without 
being  paid  you  ought  to  find  for  the  defendant.  If,  however, 
that  was  not  the  case,  and  the  defendant  was  told  that  plaih- 
tiff  had  the  money  but  did  not  want  to  give  all  his  change, 
and  plaintiff  sent  out  to  get  a  bill,  and  when  defendant  when 
about  to  go  away,  saying  he  could  not  wait,  was  told  his 
money  was  there  and  he  could  have  it,  I  think  that  was  an 
offer  of  the  money,  and  an  offer  he  was  bound  to  accept ;  I 
think  he  could  not  afterwards  enter  a  judgment  on  this  sharp 
clause  in  his  lease.  You  come  back  from  that  to  the  question 
as  to  whether  or  not  the  defendant  had  reasonable  ground  to 
believe  that  he  had  a  right  to  enter  this  judgment  as  he  did, 
and  that  you  will  determine  from  the  testimony.  If  you  find 
that  he  had — if  you  find  the  facts  to  be  that  he  had  not  this 
offer  of  money — did  not  understand,  and  was  not  bound  to 
understand  the  money  was  there  for  him — ^you  have  that  part 
of  the  case  for  the  defendant.  To  find  for  the  plaintiff  you 
must  not  only  find  that  the  suit  was  begun  by  Mr.  Reams 
without  probable  cause,  but  that  he  was  actuated  by  malice 
towards  Mr.  Pancoast  when  he  entered  the  judgment  and 
issued  his  execution.  Now  malice  is  simply  the  wilful  doing 
of  a  wrong  act.  [If  the  defendant  wilfully  did  a  thing  that 
he  knew  to  be  wrong  against  the  plaintiff,  it  would  be  malice; 
the  want  of  probable  cause  does  not  constitute  malice,  but  it 
is  evidence  for  the  jury  from  which  they  may  or  may  not 
infer  it.  It  is  not  for  the  court  to  say.]  If  the  jury  finds 
there  was  no  reasonable  ground  for  entering  this  judgment — 
and  we  have  given  you  what  that  reasonable  ground  would 
be — still  you  will  have  to  go  farther  and  find  from  the  evi- 
dence that  it  was  done  maliciously,  and  if  you  find  both,  then 
you  will  find  for  the  plaintiff.  You  then  come  to  the  question 
of  damages.  They  would  be  compensation  for  the  loss  of  the 
balance  of  the  term  running  to  the  1st  of  April.  I  do  not 
think  that  the  notice  that  was  sent  there,  that  Mr.  Marshall 
read,  is  of  itself  an  absolute  re-leasing,  but  it  is  undoubtedly 
a  proposition  to  lease  to  Mr.  Pancoast  for  another  year  at  $10 
a  mouth,  and  all  Mr.  Pancoast  bad  to  do  to  make  it  another 
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year's  lease  was  to  accept  it.  The  notice  to  quit  and  the 
notice  read  to  you  taken  together  were  not  an  absolute  notice 
to  quit ;  they  were  an  option  to  pay  $10  a  month  or  quit. 
The  damages  would  be,  further,  igjnry  to  the  goods,  and  any 
injury  that  would  necessarily  arise  by  reason  of  being  turned 
out  in  that  way  from  the  loss  of  business,  and  also  the  ex- 
pense the  plaintiff  was  put  to,  and  inconvenience  in  getting 
another  house  and  place  for  a  store.  ' 

[The  jury  is  not  limited  in  a  case  of  this  sort  to  mere  com- 
pensation ;  they  may  go  beyond  that,  if  they  think  the  act  of 
the  defendant  was  done  with  a  reckless  disregard  of  the  rights 
of  another,  and  with  malice,  and  give  what  are  called  puni- 
tive damages — ^something.to  punish  the  defendant  for  the 
wrong-doing;  but  we  cannot  say  that  this  is  a  case  for  dam- 
ages of  that  kind,  nor  can  we  say  it  is  not.  That  is  for  you, 
suggesting,  however,  that  if  you  should  go  into  the  question 
of  punitive  damages  at  all  von  will  be  very  cautious  and  care- 
ful about  it,  and  bear  in  mind  that  a  verdict  for  compensatory 
damages  in  this  case  would  be  punishment  to  the  defendant.] 
You  will  take  the  case  regardless  of  any  feeling  you  may 
have  about  the  terms  of  this  lease,  or  that  the  court  may 
have  (and  we  admitted  our  own  prejudice  against  it,)  and 
render  the  verdict,  under  these  instructions,  as  you  think  the 
evidence  warrants. 

Verdict  for  the  plaintiff  for  $300  and  judgment  thereon. 
The  defendant  took  this  writ  assigning  for  error  the  portions 
of  the  charge  included  within  brackets. 

Joseph  Hays^  for  the  plaintiff  in  error. — ^It  was  certainly  the 
right  of  the  plaintiff  in  error  to  have  his  case  tried  before  an 
unprejudiced  court  and  an  unprejudiced  jury.  Before  entering 
the  judgment  Reams  v.  Pancoast,  and  issuing  the  hah,  fa. 
thereon  of  which  complaint  is  made,  the  plaintiff  in  error 
informed  himself  as  to  the  law  governing  such  cases.  He 
found  that  judgment  could  be  entered,  in  ejectment,  by 
confession  on  warrant  of  attorney  such  as  is  contained  in  the 
lease  of  Reams  to  Pancoast.  That  cases  of  that  kind  have 
been  before  this  court  and  sustained,  no  question  having  been 
raised  either  as  to  the  legality  or  propriety  of  the  entry  of 
such  judgment,  and  if  judgment  can  be  entered  it  follows,  of 
course,  that  execution  can  be  had  on  the  judgment.  If  not, 
of  what  use  is  the  judgment? 

WooDWAKD,  J.,  says: — "A  judgment  confessed  in  eject- 
ment must  be  treated  upon  the  same  general  principles  of  law 
that  belong  to  solemn  or  judicial  confessions  in  other  cases:" 
Secrist  v.  Zimmerman,  6  P.  F.  S.  448;  Hopkins  v.  West, 
2  Norris  109;   Hageman  et  al.  v.  Salisberry,  24  P.   F.   S. 
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280;  Grossman's  Appeal,  6  Out.  188;  Smith  v.  Pringle,  4 
OiTt.  275 ;  Montague  v.  McDowell,  3  Out.  268. 

The  jury  were  charged  that  the  case  was  the  same  sort  of  a 
case  known  under  the  general  term  of  malicious  prosecution. 

To  sustain  an  action  on  the  case  for  malicious  prosecution 
it  is  necessary  that  the  party  should  have  committed  an  illegal 
act  from  which  positive  or  implied  damage  ensued,  but  that 
to  bring  an  action,  though  there  was  no  good  ground  for  it, 
is  not  such  illegal  act :  Kramer  v.  Stock,  10  Watts,  115  ;  Eberly 
V.  Rupp,  9  Norris,  269 ;  Mayer  v.  Walter,  14  P.  F.  S.  286. 

The  jury  were  not  properly  instructed  as  to  the  damages ; 
Pittsburgh  Southern  Railway  Co.  v.  Taylor,  8  Out.  317; 
Walbridge  r.  Pruden,  6  Out.  1. 

Thomas  M.  Marshall  (with  whom  was  Marshalls  ^  Imhrie)^ 
for  the  defendants  in  error. — We  are  not  disposed  to  quarrel 
with  the  authorities  cited  by  the  learned  counsel  for  the 
])laintiff  in  error,  but  insist  that  they  have  no  application  in 
the  case.  It  was  proved  to  the  satisfaction  of  the  jury  that 
the  plaintiff  in  error  had  wantonly  and  illegally  entered  a 
judgment  on  his  lease  for  the  purpose  of  getting  possession 
of  the  house  in  which  Mr.  Pancoast  was  carrying  on  a  small 
business.  That  Pancoast  had  offered  Reams  his  rent,  but  he 
ran  away  without  taking  the  mone}-,  and  made  haste  to  send 
the  sheriff  to  get  possession  of  the  house  for  him. 

There  can  be  no  doubt  that  an  action  lies  for  the  abuse  of 
civil  process  when  the  property  or  person  has  been. actually 
interfered  with :  Cooley  on  Torts,  189. 

It  has  been  wisely  determined  that  for  the  prosecution  of  a 
civil  suit,  however  unfounded,  when  there  has  been  no  inter- 
ference with  either  the  person  or  property  of  the  defendant, 
no  action  will  lie:  Muldoon  v.  Rickey,  7  Out.  110. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

It  would  have  been  better  if  the  learned  judge  of  the  court 
below  had  omitted  from  his  charge  the  expression  of  his  per- 
sonal dislike  to  the  lease:  (See  first  assignment  of  error).  It 
was  not  material  to  the  issue  upon  trial.  Moreover,  it  was 
well  calculated  to  prejudice  the  case  of  the  defendant.  The 
average  juryman  would  not  be  likely  to  regard  a  lease  of  this 
nature  with  much  favor,  and  when  the  court  adds  the  weight 
of  its  condemnation,  there  is  danger  of  the  real  merits  of  the 
case  being  lost  sight  of. 

That  something  of  the  kind  must  have  occurred  in  this 
case  seems  probable  from  the  fact  that  the  jury  rendered  a 
verdict  in  favor  of  the  plaintiff  for  $300,  when  there  was 
nothing  to  justify  it. 
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There  was  no  evidence  of  the  malicious  use  or  abuse  of  civil 
process.  The  lease  contained  a  clause  authorizing  a  confession 
of  judgment  in  ejectment  for  non-payment  of  rent.  The  rent 
wasinarrear;  a  judgment  was  confessed;  a  writ  of  haberi 
facias  possessionem  was  issued,  and  under  it  the  sheriff  ejected 
the  plaintiff  and  delivered  the  possession  of  the  house  to  the 
defendant.  All  this  was  done  in  accordance  with  the  forms 
of  law.  We  attach  but  little  weight  to  the  alleged  tender  of 
the  rent  on  the  6th  of  February.  The  testimony  does  not 
make  out  a  tender.  There  was  some  talk,  nothing  more. 
It  ended  in  the  defendant  notifying  the  plaintiff  that  he 
would  send  a  man  to  put  him  out  of  the  house  the  next 
morning.  He  did  not  do  so,  however.  The  plaintiff  was  not 
ejected  until  the  28th  of  February,  more  than  three  weeks 
thereafter.  No  attempt  was  made  by  the  plaintiff  to  pay  his 
rent  during  that  time,  although  he  knew  it  was  in  arrear,  and 
he  had  been  told  he  would  be  thrown  out  of  the  house  on 
account  of  its  non-payment. 

Under  such  circumstances  it  was  error  in  the  learned  judge 
to  instruct  the  jury  that  they  might  find  punitive  damages. 
The  plaintiff  was  not  entitled  to  any  damages  whatever. 

Judgment  reversed. 


Schuchman  et  al.  versus  The  Borough  of  Home- 
stead. 

When  a  dedication  of  land  to  public  use  is  made,  but  is  not  recorded 
and  nothing  appears  upon  the  land  to  show  the  existence  of  any  right 
in  the  public,  one  who  at  a  sherift's  sale  buys  the  land  in  good  faith  and 
without  notice  of  such  public  right,  will  not  be  affected  by  such  dedica- 
tion, although  the  fact  tnereof  may  have  led  other  persons  to  purchase 
land  in  the  neighborhood. 

October  26th,  1885.  Before  Mercur,  C.  J.,  Gordon, 
Trunkey,  Sterrett,  Green  and  Clark,  J  J.  Paxson,  J., 
absent. 

Error  to  the  Court  of  Common  Pleas  No.  2,  of  Alle- 
gheny County :  To  October  and  November  Term,  1884,  No. 
165. 

Ejectment  by  the  Borough  of  Homestead  against  Frederick 
Schuchman,  Michael  Marshall  and  Wm.  M.  Carney,  to  recover 
three  lots  of  ground  held  in  severalty  by  the  defendants. 
Before  the  trial  each  of  the  defendants  filed  a  disclaimer  as 
to  all  the  land  except  that  occupied  by  himself;    and  the 
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plaintiff  filed  an  amended  description  of  the  land  in  contro- 
versy 80  as  to  embrace  the  three  lots 

inonedescription,inoludingthestreets    "*'  ^'  ^'  ^^®  '^^  ^°  ^^P^*®* 
separating  them.     The  said  lots  were 
situated  along  the  Monongahela  river. 

Both  parties  claimed  under  The 
Homestead  Bank  and  Insurance  Com- 
pany, which  in  1871  purchased  a  large 
tract  along  the  Monongahela  river,  and 
in  the  same  year  made  and  recorded 
a'plan  subdividing  the  tract  into  build- 
ing lots.  On  the  plan  the  lots  in 
controversy  were  marked  as  lying  be- 
tween the  water  and  "First  Avenue," 
a  street  which  ran  nearly  parallel  with 
the  water  (see  diagram). 

The  plaintiff  gave  evidence  that  in 
1871,  a  sale  was  made  by  the  Home- 
stead Bank  and  Insurance  Company 
of  its  lots,  that  at  its  sale,  which  was 
made  with  reference  to  the  recorded 
plan,  it  was  announced  by  the  auc- 
tioneer and  by  the  business  manager 
of  the  company  that  the  space  between 
First  Avenue  and  the  river  would  not 
be  sold  for  ordinary  purposes,  but  was 
to  be  held  for  a  public  wharf.  This 
evidence  was  admitted  after  objection. 
(1st  and  2d  assignments  of  error.) 

The  defendants  showed  that  in  1878 
the  Homestead  Bank  executed  a  mort- 
gage to  the  Dollar  Savings  Bank  cov- 
ering with  other  property  the  lots  in 
question ;  that  under  foreclosure  of  the 
mortgage  the  lot  claimed  by  Schuch- 
man was  sold  by  the  sheriff  to  one 
Ormsby  Phillips,  from  whom  by  mesne 
conveyances  all  in  good  faith  and  for 
value,  and  without  notice  of  any  claim 
of  reservation  for  public  use,  defen- 
dant Schuchman  in  1880  derived  title ; 
that  the  other  two  defendants  in  the 
same  year  derived  title  to  their  lots 
by  mesne  conveyances;  also  all  in 
good  faith  and  for  value  and  without 
notice,  from  the  same  Phillips,  who 
had  bought  the  lots  at  an  execution 
1  Amerman — 1 
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sale  under  a  judgment  on  the  bond  accon^panying  the  afore- 
said mortgage. 

It  also  appeared  that  the  borough  of  Homestead,  which 
embraced  the  land  in  question,  was  organized  in  1880 :  that 
it  had  never  taken  possession  of  or  improved  the  said  land ; 
that  Carney  had  erected  a  saw  mill  upon  his  lot  in  1881  with- 
out objection  by  the  plaintifiF,  until  he  encroached  on  the 
street,  when  he  was  stopped  by  the  authorities  until  he  made 
an  arrangement  witfi  them  to  pay  a  rent  of  $15  per  month 
for  the  part  of  the  street  occupied  by  him.  The  defendant 
presented  the  following  points  to  the  court: — 

1st.  That  under  all  the  pleadings  and  evidence  in  the  case 
tlie  plaintiff  is  not  entitled  to  recover. 

2d.  That  the  authority  of  an  agent  or  officer  of  a  corpora- 
tion to  make  a  parol  dedication  of  land  of  a  corporation  for 
public  use,  will  not  be  presumed;  it  must  be  shown  affirma- 
tively that  the  authority  was  conferred  by  corporate  action, 
by  order,  or  resolution  properly  adopted.  Individual  actions 
oif  officials  without  special  authority  or  their  presence  at  a 
sale  of  lots  of  the  corporation,  and  acquiescence  in  announce- 
ment to  bidder's  of  an  intention  to  reserve  for  public  use  a 
portion  of  the  lots  set  forth  in  the  plan,  is  not  sufficient  evi- 
dence to  change  or  contradict  the  recorded  plan,  showing  no 
public  reservation  in  the  plan. 

3d.  Even  if  the  jury  believe  that  there  was  a  valid  parol 
dedication  of  the  land  in  dispute  by  the  Homestead  Life 
Insurance  Company  as  a  wharf,  a  subsequent  purchaser  for 
value,  without  notice,  will  be  protected;  and  if  the  jury 
believe  that  the  defendants,  or  any  part  of  them,  paid  value 
for  the  land  claimed,  or  any  part  thereof,  without  notice  at 
the  time  of  the  alleged  dedication,  the  verdict  must  be  in 
favor  of  such  defendant. 

4th.  Recorded  plans  are  the  best  evidence  of  the  dedica- 
tion or  non-dedication  of  lots  described  in  them  ;  and  parol 
testimony  cannot  be  admitted  to  contradict  or  explain  said 
plan  to  the  prejudice  of  innocent  purchasers  for  value  buy- 
ing on  the  faith  of  a  plan  of  record. 

5th.  Purchasers  of  lots  are  not  required  to  search  beyond 
the  records  for  secret  trusts  or  claimants;  and  if  the  jury 
find  that  at  the  date  of  the  sheriffs  sale  to  Ormsby  Phillips 
before  the  plaintifiFs  incorporation,  that  the  tract  in  dispute 
was  in  peaceable  possession  of  the  Homestead  Company,  and 
that  the  sheriffs  deed  passed  to  Ormsby  Phillips  the  right  of 
possession,  and  that  he  obtained  possession  and  delivered 
the  same  to  defendants  in  this  suit,  there  can  be  no  recovery 
for  the  plaintiff. 

6th.  If  the  jury  believe  that  the  borough  plaintiff,  in  this 
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case,  never  adopted  the  plan  of  the  Homestead  Bank  Com- 
pany in  evidence  and  never  accepted  the  land  in  dispute  as 
part  of  said  plan,  then  there  can  be  no  recovery  by  plaintiff 
for  want  of  evidence  of  its  acceptance  of  the  alleged  dedica- 
tion of  the  lots  in  dispute. 

7th.  That  if  the  jury  believe  that  from  its  incorporation  in 
September,  plaintiff  took  no  charge  of  the  land  in  dispute 
and  exercised  no  control  over  same,  nor  did  any  act  whatever 
prior  to  bringing  this  suit,  to  mark  said  land  or  change  the 
plan  of  same  on  record,  to  notify  contemplated  purchasers 
of  said  alleged  parol  dedication  and  the  plaintiffs  acceptance 
thereof,  plaintiff  cannot  recover  in  this  action,  if  the  jury  find 
that  the  defendants  paid  value  and  bought  without  notice. 

8th.  If  the  jury  believe  that  the  borough  plaintiff  permitted 
Wm.  Carney,  one  of  defendants,  to  erect  a  sawmill  and  place 
other  valuable  improvements  on  a  portion  of  said  disputed 
ground,  with  the  full  consent  of  councils  of  said  borough, 
and  that  it  entered  into  an  arrangement  to  charge  the  owner 
of  said  tract  fl5.00  per  annum  as  a  license  for  building  over 
on  a  public  street,  this  fact  is  evidence  to  contradiqtplaintifFs 
claim  and  right  to  recover  in  this  case. 

9th.  If  the  jury  believe  that  the  representations  were  made 
to  the  lot  owners  on  First  Avenue,  that  the  lots  in  dispute 
were  to  be  set  apart  as  appurtenant  to  their  lots  as  a  public 
ground  to  afford  an  unobstructed  view  of  the  river,  etc.,  then 
the  alleged  parol  grant  was  a  mere  easement  for  said  lot  own- 
ers in  the  tract,  and  the  action  of  ejectment  will  not  lie. 

10th.  In  the  absence  of  any  testimony  of  uses  for  wharf  or 
public  purposes  of  the  land  in  dispute  and  in  possession  of 
Schuchnian,  the  fact  that  this  land  was  afterwards  included 
and  convej'ed  by  mortgage  in  evidence  executed  by  Tlie 
Homestead  Bank  and  Insurance  Company  to  the  Dollar  Sav- 
ings Bank,  would  work  a  revocation  of  the  alleged  dedica- 
tion, and  plaintiff'  cannot  recover  for  such  portion  of  the  land. 

White,  J.,  answered  all  these  points  as  follows : — "  Nearly 
all  the  principles  stated  in  the  foregoing  points  are  embraced 
in  the  reserved  question  on  the  special  verdict.  Wherein 
they  are  not  so  embraced  they  are  refused." 

The  court  submitted  to  the  jury  the  question  whether  there 
was  a  parol  dedication  of  the  land  in  question  to  public  use 
in  1871,  instructing  them,  if  they  so  found,  to  render  a  verdict 
for  the  plaintiff  in  the  form  of  a  special  verdict;  if  they  found 
there  was  no  such  dedication,  then  to  render  a  verdict  for  the 
defendant,  and  in  case  of  a  verdict  for  the  plaintiff  reserved 
for  the  consideration  of  the  court  in  banc  the  following  ques- 
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tions:— Ist.  Whether  on  the  points  of  law  presented  by  coun- 
sel the  plaintiff  is  entitled  to  recover. 

2d.  Whether  on  the  facts  found  by  the  special  verdict  the 
plaintiff  is  entitled  to  recover. 

The  jury  found  a  special  verdict  as  follows: — 

1st.  That  when  the  property  was  first  put  into  the  market 
at  the  public  sale  of  lots  in  September,  1871,  the  crier  and 
also  the  secretary  of  the  Homestead  Bank  and  Insurance 
Company  acting  as  agent  for  said  company  in  the  presence  of 
the  president  and  a  majority  of  the  directors  of  said  company, 
publicly  announced  to  the  bidders  that  the  strips  of  land 
lying  between  First  Avenue  and  the  river,  as  shown  on  the 
recorded  plans,  would  not  be  sold  but  were  reserved  and, 
dedicated  for  public  use,  on  the  faith  of  which  declarations 
some  of  the  purchasers  bought  lots. 

2d.  That  Ormsby  Phillips  who  purchased  the  lots  in  dis- 
pute at  sheriffs  sale  in  1880,  on  judgments  against  the  Home- 
stead Bank  and  Insurance  Company,  purchased  without  notice 
or  actual  knowledge  of  any  claim  that  they  had  ever  been 
reserved  or  dedicated  to  public  use  by. said  company. 

And  the  jury  find  for  the  plaintiff  for  the  three  lots 
described  in  the  writ,  with  six  cents  damages  and  costs,  sub- 
ject to  the  opinion  of  the  court  on  the  questions  of  law 
reserved  as  stated  in  the  charge  of  the  court. 

The  court  in  banc  refused  a  new  trial  and  entered  judg- 
ment for  the  plaintiff  on  the  points  reserved.  The  defendants 
took  this  writ  and  filed  assignments  of  error  as  follows : — 1st 
and  2d,  the  admission  of  the  parol  evidence  of  dedication, 
3d  to  12th,  not  affirming  the  points  presented  by  the  defend- 
ants, 13th,  the  answer  to  the  said  points;  14th,  not  stating  in 
terms  the  facts  admitted  or  found  by  verdict  and  the  questions 
of  law  arising  on  such  facts;  15th,  entering  judgment  for 
the  plaintiff. 

H,  Burgwin^  (with  him  (?.  (7.  Burgwin  and  C.  S.  McKenna)^ 
for  plaintiffs  in  error. — The  ejectment  was  for  three  separate 
lots  owned  and  occupied  by  three  several  persons — such  an 
action  cannot  be  sustained,  nor  can  the  objection  be  met  by 
an  amended  description  including  in  one  all  the  lots  with  the 
streets  separating  them.  We  desire,  however,  a  decision  of 
this  case  on  the  merits. 

Such  a  dedication  as  is  alleged  here  is  at  common  law  and 
in  fact  but  an  easement  which  will  not  sustain  ejectment :  See 
Sarnia  v.  Stout,  21  Up.  Can.  (Q.  B).  112;  West  Covington  v. 
Freking,  8  Bush,  121;  Fulton  v.  Mehrenfred,  8  Ohio  St.  440; 
Savannah  v.  S.  B.  Co.,  Charlton,  342 ;  2  Dil.  Mun.  Corp.  §  133. 
The  cases  cited  by  defendant  are  cashes  of  statutory  dedica- 
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tion  carrying  the  fee.  We  do  not  claim  that  a  dedication  of 
land  to  public  use  cannot  be  made  by  parol,  but  we  object  to 
the  mode  of  proof  in  this  case ;  here  there  was  a  plan  on 
record,  and  declarations  of  the  manager  and  auctioneer  in  the 
presence  of  some  of  the  directors  of  the  company  were 
allowed  to  contradict  it.  An  act  of  the  board  of  directors 
duly  convened  or  of  the  president  duly  authorized  should 
have  been  shown :  Niagara  Falls  v,  Bachman,  4  Lans.  523, 
Morowetz  Priv.  Corp.  §  247 ;  Allegheny  County  Work  House 
V.  Moore,  14  Norris  408. 

There  was  no  evidence  of  assent  to  the  dedication  or  pos- 
session taken  by  the  public  as  implying  consent ;  this  was 
necessary,'  as  common  law  dedications  act  by  way  of  estoppel : 
Fulton  V.  Mehrenufeld,  8  Ohio  St.  440 ;  White's  Lessee  v,  Cin- 
cinnati, 6  Pet.  431;  Clements  v.  West  Troy,  16  Barb.  251; 
Niagara  Falls  v.  Bachman,  supra;  Trustees  v.  Otis,  37  Barb. 
50.  Before  acceptance  the  owner  may  revoke  the  dedica- 
tion :  Holdan  v.  Trustees,  21  N.  Y.,  478 ;  Haynes  v.  Thomas, 
7  Ind.  38. 

The  dedication,  if  ever  made,  was  revoked  by  the  mort- 
gage. Even  if  there  had  been  a  valid  dedication,  it  would 
not  avail  against  these  defendants  who  are  found  to  be  pur- 
chasers for  value  without  notice  actual  or  constructive  of  the 
dedication :  Seibert  v.  Levan,  8  Barr  383  ;  McCartv  v.  Kitche- 
ninan,  11  Wr.,  289;  Phillips  v,  Phillips,  12  Wr.,185;  Randall 
ff.  Silverthorn,  4  Barr,  173  ;  Overdeer  v.  UpdegraflF,  19  P.  F.  S., 
119 ;  Cannon  v.  Bojd,  23  Id.,  181 ;  Beaver  Falls  v.  Wilson,  2 
Norris,  83 

A.  M.  Browtij  (with  him  John  F,  Cox). — The  dedication 
was  sufficient:  City  of  Cincinnati  v.  White,  6  Peters,  431; 
Barclays.  Howell,  id.  498;  Macon  v.  Franklin,  12  Ga.  239; 
Hiirding  v.  Hale,  61  111.  192;  Curtis  v.  Keesler,  14  Barb.  511. 
A  sale  of  lots  with  reference  to  a  plat  will  amount  to  au  im- 
mediate and  irrevocable  dedication  binding  upon  both  vendor 
and  vendee:  2  Dillon  Mun.  Corp.  §  503;  Schenly  v.  Com'th, 
36  Pa.  St.  62;  McKee  v.  Perchment,  69  id.  342;  Davis  v. 
Sabita,  63  id.  90 ;  McCall  v.  Davis,  56  id.  431 ;  Birmingham  v. 
Anderson,  48  id.  253.  As  against  a  proprietor  and  those 
claiming  under  him  a  dedication  to  public  use  may  be  com- 
plete without  any  act  of  acceptance  on  the  part  of  the  public  ; 
the  public  is  an  ever-existing  grantee,  and  its  interest  is  a 
sufficient  consideration  to  support  a  dedication  to  public  use : 
Warren  tf,  Jacksonville,  15  111.  286.  A  map  is  not  essential  to 
the  validity  of  a  dedication ;  the  Statute  of  Frauds  does  not 
apply  to  a  dedication  of  ground  to  public  use:  Godfreys. 
City,  12  111.  29;  Vick  v.  The  Mayor,  1  How.  (Miss).  379; 
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Washb.  Easements,  (3d  ed.)  185;  Com'th  v.  McDonald,  16 
S.  &  R.  390;  Abbott  v.  Mills,  8  Vt.  526;  State  v.  Wilkinson 
2  id.  480;  Cincinnati  v.  White,  stipra.  Neither  the  proprie- 
tor of  land  dedicated  nor  the  municipality  by  which  it  is 
held  for  the  public  use  can  extinguish  the  use  where  persons 
have  been  induced  to  purchase  lots,  bordering  on  such  dedi- 
cated property  on  the  expectation  held  out  by  the  proprietor 
that  it  should  remain  for  such  public  use:  Abbott  v.  Mills, 
supra;  Price  v,  Thompson,  48  Mo.  363;  M.  E.  Church 
V,  Hoboken,  33  N.  J.  Laws  13 ;  New  Orleans  v.  United  States, 
10  Pet.  734;  San  Antonio  v.  Lewis,  15  Tex.  388;  Brooklyn 
Park  Commissioners  v,  Armstrong,  45  N.  Y.  234;  Hart  v. 
Burnett,  15  Cal.  580;  Com'th  v.  Rush,  14  Pa.  St.  186; 
Com'th  V.  Alburger,  1  Whart.  469 ;  Board  v.  Edson,  18  Ohio 
St.  221. 

Ejectment  may  be  maintained  by  a  municipal  corporation 
for  streets  and  public  places:  Dillon  Mun.  Corp.  §  523.  and 
cases  cited.  Any  intelligent  man  examining  the  plan  would 
be  led  to  the  conclusion  that  the  open  space  between  First 
Avenue  and  the  river  was  intended  for  a  public  way  or  wharf. 

Mr.  Justice  Tritnkey  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

When  charging  the  jury  the  learned  judge  of  the  Common 
Pleas  remarked  that  Ormsby  Phillips  purchased  the  lots  of 
land  in  controversy  without  notice  or  knowledge  that  they 
had  been  dedicated' to  public  use  ;  that  there  was  nothing  on 
the  face  of  the  plan  to  indicate  that  they  were  so  dedicated, 
or  sufficient  to  put  a  purchaser  at  sheriflPs  sale  on  inquiry ; 
and  that  there  is  no  evidence  that  the  Homestead  Bank  and 
Life  Insurance  Company  ever  offered  said  lots  for  sale,  or 
improved  them,  or  that  any  person  had  actual  possession  of 
them  until  after  the  sheriffs  sale  in  1880. 

The  special  verdict  was  rendered  subject  to  the  opinion  of 
the  court  on  the  questions  of  law  reserved,  to  wit : — 

"1st.  Whether  on  the  points  of  law  presented  by  counsel, 
the  plaintiff  is  entitled  to  recover?" 

"  2d.  Whether  on  the  facts  found  by  the  special  verdict, 
the  plaintiif  is  entitled  to  recover?" 

One  of  the  findings  in  the  verdict  is  as  follows: — "That 
Ormsby  Phillips,  who  purchased  the  lots  in  dispute  at  sheriff's 
sale  in  1880,  on  judgments  against  the  Homestead  Bank  and 
Insurance  Company,  purchased  without  notice  or  actual 
knowledge  of  any  claim  that  they  had  ever  been  reserved  or 
dedicated  to  public  use  by  said  company." 

Thus  are  we  brought  directly  to  the  decisive  fact,  that 
Ormsby  Phillips  was  a  bona  fide  purchaser  without  notice. 
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The  plaintiff  seeks  to  oust  the  defendants  who  hold  under  an 
innocent  purchaser  at  sherififs  sale  whose  title  to  the  land  was 
pood,  as  against  the  Homestead  Bank  and  Life  Insurance 
Company.  At  the  time  of  the  sale  the  title  appeared  to  be 
in  that  company,  and  constructively  said  company  had  pos- 
session ;  nobody  else  held  a  visible  title  or  interest. 

Where  one  purchases  land  at  a  private  or  judicial  sale,  for 
a  valuable  consideration,  from  a  person,  or  as  the  property  of 
a  i)erson,  in  whom  the  title  is  apparently  vested,  without 
notice  or  knowledge  of  any  other  title  and  in  absence  of  facts 
to  put  him  on  inquiry  for  such  other  title,  he  may  hold  the 
land  against  any  title  of  which  he  had  no  notice  or  knowl- 
edge. This  principle  has  been  so  long  established  that  it 
would  be  difficult  to  find  a  late  case  in  this  state  where  it  was 
enunciated.  But  it  has  been  recognized  in  a  multitude  of 
decisions  on  questions  respecting  notice  to  the  purchaser,  and 
his  knowledge,\nd  matters  which  are  suflBcient  to  put  him  on 
inquiry.  These  settle  that  where  there  is  a  continuous  or 
apparent  easement  or  servitude,  the  purchaser  at  private  or 
judicial  sale  is  bound  to  take  notice,  and  he  takes  title  subject 
thereto.  So,  where  there  is  an  apparent  dedication  of  land 
for  public  use,  the  purchaser  of  the  legal  title  could  not 
defeat  the  right  of  the  public. 

A  bona  fide  purchaser  without  notice,  is  unaffected  by  notice 
to  his  vendor:  Bond  v.  Stroup,  3  Binn.  66.  Hence,  if  the 
defendants  purchased  the  land  without  notice,  even  if  Phil- 
lips had  been  notified  of  the  dedication  before  his  purchase, 
their  title  is  good. 

It  is  reasonably  certain  that  the  Homestead  Bank  and  Life 
Insurance  Company  dedicated  the  land  to  the  public,  and 
that  a  number  of  persons  purchased  lots  expecting  to  enjoy 
the  resulting  advantage.  However,  nothing  in  the  plan,  or  in 
the  course  of  title,  or  on  the  ground,  was  a  warning  to  Ormsby 
Phillips  of  such  dedication,  and  therefore  he  acquired  a  good 
title.  The  citizens  of  the  borough  suffer  serious  loss  under 
the  operation  of  a  rule  which  applies  to  them  as  it  would  to 
an  individual  under  similar  circumstances. 

Although  the  third  and  fifth  points  presented  by  the  defend- 
ants may  not  be  strictly  accurate,  yet  they  fairly  raise  the 
point  of  law  applicable  to  the  second  finding  in  the  special 
verdict,  and  upon  that  finding  the  plaintiff  is  not  entitled  to 
recover. 

Judgment  reversed,  and  now  judgment  is  en- 
tered for  the  defendants  non  obstante  veredicto. 
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Mellon  et  al.  versus  Lemmon  et  al. 

1.  A  deed,  otherwise  absolute  on  its  face,  containing  a  clause,  "Sub- 
ject, nevertheless,  to  the  right  of  redemption  of  the  property  by  Ae 
grantor,"  is  a  mortgage. 

2.  The  riffht  of  redemption  in  the  mortgagor  may  be  enforced  in  an 
action  or  ejectment.  In  such  cases  it  is  the  duty  of  the  jury,  under 
the  direction  of  the  judge,  sitting  as  a  chancellor,  to  ascertain  how 
much  the  mortgagee  m  possession  has  realized  from  the  rents,  issues, 
and  profits.  If  they  nnd  he  has  received  enough  to  pay  ihe  sum 
secured,  a  general  verdict  for  the  plaintiff  should  be  render^ ;  if  not, 
a  conditional  or  special  verdict  should  be  found  in  such  form  that,  upon 
payment  of  the  residue,  the  mortgagor  may,  without  unnecessary  delay, 
obtain  possession  of  the  premises. 

October  26th,  1885.  Before  Mercur,  C.  J.,  Gordon,  Trun- 
KEY,  Sterrett,  Green  and  Clark,  JJ.  Paxson,  J.,  ab- 
sent. 

Error  to  the  Court  of  Common  Pleas,  No.  2,  of  Allegheny 
county:  Of  October  and  November  Term,  1885,  No.  18. 

Ejectment  by  Margaret  Mellon,  wife  of  J.  M.  H.  Mellon, 
formerly  Margaret  Lemmon,  in  right  of  and  for  use  of  wife ; 
Harriett  Frazier,  wife  of  L.  O.  Frazier,  formerly  Harriett 
Lemmon,  in  right  of  and  for  the  use  of  said  wife;  and  Nancy 
Lemmon,  all  children  and  heirs  at  law  of  William  Lemmon, 
deceased ;  James  Wilson,  husband  of  Jane  Wilson,  deceased, 
formerly  Jane  Lemmon;  John  Henderson  and  Rebecca  J. 
Henderson,  his  wife,  formerly  Rebecca  J.  Wilson,  in  right  of 
and  for  the  use  of  said  wife  ;  Clarissa  Voiglit,  formerly  Clarissa 
A.  Wilson,  Margaret  J.  Boreland,  wife  of  Matthew  Boreland, 
formerly  Margaret  J.  Boreland,  in  right  of  and  for  the  use  of 
said  wife ;  and  James  S.  Wilson,  heirs  at  law  of  Jane  Wilson, 
deceased,  formerly  Jane  Lemmon,  plaintiffs;  against  Mary 
Lemmon,  widow  of  Thomas  Lemmon,  deceased;  Lydia  A. 
Quinette,  wife  of  Alfred  Quinette,  formerly  Lydia  A.  Lem- 
mon ;  Mary  E.  McCutcheon,  wife  of  Robert  S.  McCutcheon, 
formerly  Mary  E.  Lemmon ;   and  Henrietta  Sweeny,  wife  of 

Sweeny,  formerly  Henrietta  Lemmon ;   children  and 

heirs  at  law  of  Thomas  Lemmon,  deceased ;  and  John  Dick, 
defendants. 

Plea,  not  guilty. 

This  was  an  ejectment  between  the  collateral  heirs  of 
Robert  Lemmon,  deceased,  brought  15th  March,  1883,  to  de- 
termine the  title  to  a  tract  of  land  which  formerly  belonged 
to  said  Robert  Lemmon,  who  died  in  June  2,  1871. 
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On  the  trial  of  this  case,  before  Ewing,  A.  L.  J.,  the  fol- 
lowing facts  appeared : 

Robert  Lemmon  was  a  bachelor,  who  accumulated  some 
property,  and  in  the  early  part  of  his  life  was  generally  em- 
ployed as  a  farmer  for  different  persons  in  Indiana  township, 
in  Allegheny  County.  On  the  17th  of  November,  1841,  he 
purchased  the  land  in  dispute  from  William  Hendereon.  The 
deed  is  duly  recorded.  Shortly  after  the  purchase,  Thomas 
Lemmon,  the  brother  of  Robert,  moved  ou  to  the  farm  with 
his  wife  and  family,  apd  remained  there  until  his  death,  which 
occurred  in  1876,  and  during  his  lifetime,  Robert  Lemmon, 
when  out  of  a  situation,  made  his  home  with  his  brother 
Thomas,  up  to  his  death  in  June,  1871,  for  the  last  few  years 
of  liis  life,  when  he  became  old  and  diseased,  he  resided  per- 
manently with  his  brother. 

Oa  the  18th  day  of  September,  1869,  Thomas  Lemmon 
presented  his  petition  to  the  Court  of  Common  Pleas  of 
Allegheny  County,  Pa.,  setting  forth  that  his  brother,  Robert 
Lemmon,  was  a  lunatic,  and  was  seised  of  a  farm,  &c.,  in  East 
Deer  township,  in  said  county,  and  was  incapable  of  managing 
his  estate.  An  inquisition  was  awarded,  and  on  October  18th, 
1869,  the  inquest  was  returned,  finding  that  Robert  Lemmon 
was  a  lunatic,  and  had  been  a  lunatic  for  five  years  last  past. 
That  he  was  68  years  of  age,  and  was  possessed  of  a  tract  of 
land,  &c.,  worth  $3,500,  and  of  the  yearly  value  of  $100,  clear 
of  taxes,  and  that  his  next  of  kin  were  Thomas  Lemmon,  aged 
60  years;  David  Lemmon,  aged  65  years;  Hugh  Lemmon, 
aged  70  years;  Nancy  Speer,  aged  72  years;  Jane  Wilson, 
aged  64  years ;  Rebecca  Halstead,  aged  50  years. 

On  November  6th,  1869,  the  inquisition  was  confirmed,  and 
Thomas  Lemmon  was  appointed  committee  of  the  person  and 
estate  of  said  Robert  Lemmon,  and  directed  to  give  bond,  &c. 
Same  day  bond  of  committee  approved  and  filed.  No  account 
was  filed  by  the  committee  in  his  lifetime,  but  on  the  9th  day 
of  July,  1883,  Joseph  Henderson,  administrator  of  Thomas 
Lemmon,  deceased,  filed  the  account  of  Thomas  Lemmon, 
committee,  claiming  a  balance  due  the  committee  of  $l,740.58f  • 
In  this  account  there  was  a  credit  given  of  $158.33 j  for  the 
rent  of  this  farm  from  the  6th  day  of  November,  1869,  until 
the  death  of  Robert  Lemmon,  to  wit,  June  2d,  1871. 

On  the  trial  the  title  in  Robert  Lemmon,  the  lunatic,  was 
admitted,  and  also  that  he  never  owned  but  this  one  tract  of 
land  iu  this  county,  and  also  that  the  heirs  at  law  were  as 
stated  in  the  abstracts,  and  the  defendants  then  set  up  title  to 
the  land  under  a  conveyance  by  Robert  Lemmon  to  their 
father,  Thomas  Lemmon,  made  ou  the  26th  day  of  September, 
1861,  and  recorded  (after  Robert  Lemmon's  death),  to  wit, 
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on  the  7th  day  of  June,  A.  D.,  1871,  in  Deed  Book,  vol.  274, 
pa^e  260. 

This  paper  is  in  the  words  and  figures,  to  wit : 

Robert  Lemmon  ^ 

I  Deed  Book, 
to  >    vol.  24, 

1      pp.  260,  261. 

Thomas  Lemmon.  j 

Know  all  men  by  these  presents,  that  I,  Robert  Lemmon,  of 
tlie  township  of  East  Deer,  county  of  Allegheny,  and  State  of 
Pennsylvania,  in  and  for  tlie  consideration  of  the  sum  of  one 
thousand  dollars,  to  me  in  hand  paid  by  Thomas  Lemmon,  of 
the  township,  count}',  and  state  aforesaid,  at  and  before  the 
sealing  and  delivery  hereof,  the  receipt  whereof  I  do  hereby 
acknowledge,  have  granted,  sold,  assigned,  and  set  over  and 
convey  unto  the  said  Thomas  Lemmon,  his  heirs,  executoi-s, 
administi-ators  and  assigns,  all  my  estate,  both  real,  personal 
and  mixed,  for  the  use  of  the  said  Thomas  Lemmon,  his  heirs 
and  assigns  forever — to  have  and  to  hold,  all  and  singular, 
the  property  granted,  both  real,  personal  and  mixed,  or  men- 
tioned, or  intended  so  to  be,  unto  the  said  Thomas  Lemmon, 
his  heirs  and  assigns  forever — subject,  nevertheless,  to  the 
right  of  redemption  of  the  aforesaid  property,  both  real,  per- 
sonal and  mixed,  by  the  said  grantor,  Robert  Lemmon.  In 
witness  whereof,  I  have  hereunto  set  his  hand  and  seal  this 
26th  day  of  September,  A.  D.,  1861. 

Robert  Lem^ion.       [Seal.] 

Witness,  Wm.  V.  Evans. 

Received  the  day  of  the  date  of  the  foregoing  indenture  of 
assignment  of  the  within  named  Thomas  Lemmon,  the  sum 
of  one  thousand  dollars,  the  consideration  money,  above  men- 
tioned, in  full. 

Robert  Lemmon. 

Witness,  Wm.  V.  Evans. 

This  paper  was  duly  acknowledged  and  recorded. 

The  plaintiff  asked  the  court  to  charge : 

1st.  That  the  paper  offered  by  the  defendants,  dated  26th 
September,  1861,  is  a  mortgage,  and  not  an  absolute  deed  of 
conveyance. 

Answer.  We  do  not  deem  it  necessary  to  determine  whether 
or  not  the  paper  in  evidence  under  the  testimony  constitutes  a 
mortgage  or  a  conditional  deed.  It  gave  to  Robert  Lemmon 
the  right  to  redeem  the  property,  on  payment  of  the  amount 
advanced  by  Thomas  Lemmon,  within  a  reasonable  time.   Tha 
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paper  was  executed  26th  September,  1861.  If,  within  a 
reasonable  time,  Robert  Lemmon  redeemed  the  property  by 
paying  the  debt  or  purchase  money,  or  other  necessary  ex- 
penditures, to  the  satisfaction  of  Thomas  Lemmon,  the  land 
became  the  property  of  Robert  Lemmon. 

If  this  were  done  prior  to  October,  1869,  it  was  within  a 
reasonable  tin\e.  If  the  transaction  was  a  mortgage,  Thomas 
Lemmon  would  have  a  right  to  make  the  repairs  and  the  im- 
provements necessary  to  the  proper  care  and  enjoyment  of  the 
same,  and  unless  the  jury  are  satisfied  that  the  property  had 
been  redeemed  by  Robert  Lemmon  in  his  lifetime,  there  is 
not  sufficient  evidence  to  justify  the  jury  that  the  net  profits 
thereafter  have  been  sufficient  to  repay  the  $1,000  mentioned 
as  the  consideration  and  improvements.  (Third  assignment 
of  error.) 

3d.  We  request  the  Court  to  charge,  that  the  judgment  and 
decree  of  the  Court  at  No.  131  December  Term,  1869,  in 
evidence  (the  lunacy  proceedings),  estopped  Thomas  Lem- 
mon, and  those  claiming  under  him,  from  setting  up  title 
under  the  paper  of  September  26th  1861. 

Answer.  The  third  point  is  refused.  (Fourth  assignment 
of  error.) 

5th.  That,  under  all  the  evidence,  the  plaintiffs  are  entitled 
to  recover  the  undivided  five  sevenths  of  the  land  described 
in  the  writ. 

Answer.  The  fifth  point  is  refused.  It  is  for  the  jury  to 
determine.     (Fifth  assignment  of  error.) 

6th.  That  if  the  jury  find,  from  the  evidence,  that  the  con- 
veyance from  Robert  to  Thomas  was  made  without  considera- 
tion, and  to  take  effect  upon  Robert  leaving  the  neighborhood, 
and  with  the  right  to  redeem  the  land,  and  have  it  back  in 
case  he  returned  at  a  future  time,  and  that  in  point,  in  fact, 
Robert  never  did  leave  the  neighborhood,  but  remained  until 
he  died,  about  ten  years  thereafter,  tlien  the  verdict  should 
be  f(»r  the  plaintiffs. 

Answer.  This  point  is  refused  for  want  of  evidence  suffi- 
ciently definite  to  sustain  it.     (Sixth  assignment  of  error.) 

Tth."  That  the  fact  that  the  paper  of  September  26,  1861, 
refers  to  all  the  estate  of  the  grantor,  real  and  personal,  with- 
out further  description,  is  evidence  to  show  that  the  trans- 
action between  the  two  brothers  was  one  contingent  and 
conditional,  and  not  an  absolute  conveyance  of  the  land  in 
dispute. 

Answer.  Refused.     (Seventh  assignment  of  error.) 

The  court  charged  the  jury  as  follows : 

The  action  that  you  are  called  on  to  try,  is  an  ejectment 
brought  to  recover  the  undivided  five  sevenths  of  a  tract  of  117 
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acres  of  land,  situate  in  East  Deer  township,  in  this  county. 
The  property  in  question,  it  is  conceded,  belonged  to  one 
Robert  Lemraon,  to  whom  it  was  conveyed  by  William  Hender- 
son, in  November,  1841.  Robert  Lemmon  died  on  the  2d  day 
of  June,  1871,  unmarried,  and,  neither  his  father  nor  mother 
living,  he  left  as  his  heirs  seven  brothers  and  sisters.  One  of 
them  was  Thomas,  who  has  since  died.  The  defendants  are 
his  children.  The  plaintiffs  are  the  descendants  of  five  of  the 
other  six  heirs.  If  there  was  no  more  than  this  in  the  case 
your  verdict  should  be  for  the  plaintiffs  for  their  claim.  The 
defendants  claim  title  to  this  property  through  their  imme- 
diate ancestor,  Thomas  Lemmon,  the  brother  of  Robert  Lem- 
mon, deceased,  prior  owner.  They  offer  in  evidence  a  paper 
executed  and  acknowledged  on  the  26th  day  of  September, 
1861,  and  recorded  on  the  7th  day  of  June,  1871,  a  week  after 
the  death  of  Robert  Lemmon.  In  that  paper  Robert  Lemmon 
makes  in  form,  fii^t,  a  conveyance  of  all  his  property,  real, 
personal  and  mixed,  wherever  it  may  be  (or  an  assignment  of 
it,  whatever  you  see  fit  to  call  it),  to  his  brother,  Thomas 
Lemmon,  in  consideration  of  $1,000,  and  reciting  a  condition, 
**  Subject,  nevertheless,  to  the  right  of  redemption  of  the 
aforesaid  property,  both  real,  personal  and  mixed  by  the  said 
grantor,  Robert  LemmonJ' 

We  have  had  a  learned  and  able  discussion  on  the  question 
as  to  what  this  paper  is ;  it  is  rather  a  novel  paper,  a  little 
different  from  anything  we  have  had  occasion  to  construe, 
and  we  are  asked  by  counsel  on  both  sides  to  determine 
whether  or  not  it  be  a  mortgage  or  a  conditional  deed.  A 
mortgage  is  where  the  property  is  pledged  for  the  payment  of 
a  debt,  and  it  is  in  our  state  immaterial  in  what  form  it  may 
be.  It  might  be  an  absolute  deed  on  its  face,  and  not  contain 
a  word  in  relation  to  it  being  a  mere  pledge  for  money,  and 
the  grantor  being  entitled  to  the  property  on  the  payment  of 
the  money.  Nevertheless  it  may  be  shown,  by  oral  testimony, 
that  instead  of  being  a  deed  of  absolute  conveyance,  it  was 
simply  a  mortgage,  a  pledge  as  security  for  money,  to  belong 
to  the  ffrantor  again  when  he  repaid  the  loan.  Now,  I  incline 
to  think  that  this  is  but  a  mortgage,  and  if  the  money  was 
repaid,  or  settlement  had,  the  property  reverted  tq  the  original 
grantor,  Robert  Lemmon.  I  do  not  deem  it  necessary,  how- 
ever, to  decide  that  question,  because  if  it  were  a  mortgage, 
and  Robert  Lemmon  paid  it  in  his  lifetime,  or  before  he  be- 
came a  lunatic  (and  it  is  not  pretended  he  paid  it  afterwards) 
the  propert}'^  reverted  to  him.  If  it  were  a  conditional  deed, 
under  which  he  had  a  right  to  redeem  the  property,  as  said  iu 
this  paper,  and  he  did  that  in  a  reasonable  time,  no  time  being 
mentioned,  he  was  entitled  to  the  property  in  equity,  and  all 
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he  wants  is  a  proper  declaration  from  the  grantee,  Thomas 
Lemmon,  that  it  belonged  to  him.  [Now,  unless  it  were  re- 
deemed in  the  lifetime  of  Robert  Lemmon,  I  do  not  think 
there  is  evidence  sufiScient  for  you  to  find  that  it  has  been 
redeemed  by  the  yearly  rents  and  profits  over  and  above 
necessary  repairs  and  improvements  for  the  enjoyment  of  the 
])roperty,  so  that  I  do  not  deem  it  a  matter  of  very  great 
importance  in  the  view  I  take  of  this  case,  whether  this  is  to  be 
called  a  conditional  deed  or  a  mortgfage.]  If  Robert  Lemmon 
satisfied  the  condition,  which  would  be  the  repayment  of  the 
amount  advanced,  with  any  necessary  expenses,  whether  it  be 
a  mortgage  or  a  conditional  deed  he  is  entitled  to  the  pro- 
perty, and  if  that  was  not  done,  if  the  deed  ever  was  delivered 
and  went  into  effect,  as  it  is  presumed,  he  was  not  entitled  to 
the  property,  or  these  parties  under  him.  Now,  both  Robert 
Lemmon  and  Thomas  Lemmon  are  dead.  There  is  but  little 
evidence  on  either  side  as  to  what  the  actual  transactions 
were  between  them.  It  seems  that  prior  to  this  conveyance 
Thomas  Lemmon,  the  brother,  having  a  family,  lived  on  the 
farm,  and  he  lived  on  it  afterwards,  and  up  to  the  time  of 
Robert  Lemmon's  death,  and  his  death.  Robert  Lemmon,  it 
seems,  did  not  live  on  the  farm,  perhaps  he  made  his  home 
there  in  part — washing  was  done,  some  witnesses  say,  but  he 
lived  in  the  neighborhood  the  most  of  the  time,  working  for 
some  farmer  for  wages.  He  was  supervisor  at  one  time, 
according  to  the  evidence  of  Mr.  Himmelwright.  Some  one 
spoke  of  the  amount  of  wages  he  got  on  the  farm — not  very 
much,  but  he  had  no  family.  It  seems,  from  the  evidence, 
that  his  intellect  became  impaired,  and  the  finding  of  the  jury 
indicates  that  that  occurred  away  back  in  1864,  three  years 
after  this  assignment  or  mortgage,  or  whatever  it  may  be.  We 
have  in  evidence  the  proceedings  in  the  Court  of  Common 
Pleas  by  which  Robert  Lemmon  was  declared  a  lunatic 

Thomas  Lemmon,  the  brother,  and  the  ancestor  of  the 
present  defendants,  through  whom  they  claim,  is  the  peti- 
tioner in  that  case.  He  filed  a  petition  alleging  that  his 
brother  Robert  was  a  lunatic,  stating  his  relations,  and  stating 
that  be  owned  a  farm  of  110  acres,  more  or  less,  in  East  Deer 
township.  The  evidence  indicates,  and  it  is  conceded,  that 
the  tract  in  dispute  is  the  only  land  that  Robert  Lemmon 
ever  owned  there.  On  that  petition,  signed  by  Thomas 
Lemmon,  and  sworn  to  by  him,  the  court  appointed  a  com- 
mission and  proceeded  to  summon  a  jury  before  him,  and 
according  to  their  proceedings  they  had  before  them  Thomas 
Lemmon,  among  others,  and  on  their  testimony  the  jury 
found  that  Robert  Lemmon  owned  the  farm  in  East  Deer 
township,  of  the  annual  value,  clear  of  taxes,  &c.,  of  $100. 
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Thomas  Lemmon  was  duly  appointed  committee  to  take 
charge  of  the  personal  estate  of  his  brother,  Robert  Lemmon, 
and  he  gave  bond  conditional  for  the  faithful  performance  of 
his  duty.  [Now  that  petition,  inquisition  and  report,  and  the 
bond,  would  be  conclusive  on  Thomas  Lemmon  as  to  the  in- 
come of  that  estate,  and  he  is  bound  to  account  for  it  from  that 
time  as  the  committee  of  Robert  Lemmon.  He  was  not  in  any 
hostile  position  to  Robert  Lemmon  after  that,  up  to  his  death. 
It  would  be  conclusive  on  him,  I  think,  as  to  the  income  of 
that  farm,  but  this  proceeding  is  not  conclusive  on  him  as  to 
the  title  to  the  land,  because  he  may  have  made  a  mistake.]  It 
seems  to  the  court,  however,  to  be  very  strongly  presumptive 
evidence,  that  prior  to  that  time  Robert  Lemmon  had  re- 
deemed this  farm  and  owned  it,  and  Thomas  Lemmon  did  not 
own  it  at  that  time,  but  it  is  for  the  jury  to  determine.  If  it 
had  not  been  redeemed  before  that  time  I  incline  to  think, 
and  so  charge  the  jury,  that  there  is  no  evidence  of  a  redemp- 
tion tiiereafter  that  would,  by  the  proceeds  of  the  farm,  over 
and  above  repairs  and  improvements,  entitle  the  plaintiffs  to 
recover.  If  the  jury  find  from  the  evidence  that  the  land  was 
redeemed,  they  will  find  for  the  plaintiffs  for  the  undivided 
five  sevenths  of  the  land  in  dispute^  The  defendants  are 
entitled  to  one  seventh  of  it  in  any  event.  Parties  not  repre- 
sented may  be  entitled  to  another  one  seventh ;  the  parties, 
plaintiff,  can  only  get  five  sevenths  of  the  land  in  dispute,  and 
their  proportional  titles  would  have  to  be  settled  in  another 
proceeding.  If  they  do  not  find  it  was  redeemed,  they  will 
find  for  the  defendants  generally.  If  they  find  it  was  re- 
deemed, their  verdict  will  be  for  the  plaintiffs  for  the  un- 
divided five  sevenths  of  the  land  described  in  the  writ,  with 
six  cents  damages  and  costs. 

Verdict  for  the  defendant,  and  judgment  thereon ;  where- 
upon the  plaintiffs  took  this  writ,  assigning  for  error:  1st.  The 
general  charge,  and  especially  the  part  thereof  enclosed  in 
brackets.  2nd.  That  the  court  erred  in  not  holding  that  the 
paper  of  September  26th,  1861,  was  a  mortgage,  and  sub- 
mitting to  the  jury  whether  the  same,  or  any  part  thereof, 
had  been  paid  and  satisfied  by  the  rents,  issues  and  profits, 
and  directing  the  jury  to  find  and  certify  what  sura,  if  any, 
was  due,  or  owing  upou  the  mortgage,  to  wit:  In  not  direct- 
ing a  conditional  verdict,  fixing  the  amount  that  the  plaintiffs 
would  be  required  to  pay  to  redeem  the  land.  3rd.  In  the 
answer  to  the  plaintiffs*  first  point.  4th,  6th,  6th  and  7th.  In 
refusing  the  plaintiffs'  third,  fifth,  sixth  and  seventh  points. 

Barton  ^  Sons  for  plaintiffs  in  error. — The  paper  of  Sep- 
tember 26th,  1861,  is  a  mortgage :  Baisch  v.  Oakeley,  68  Pa. 
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St.  R.  92;  Thomsoirs  Appeal,  70  Pa.  St.  R.  434;  McClurkan 
V.  Thompson,  69  Pa.  St.  R.  305 ;  Reitenbaugh  v.  Ludwick,  31 
Pa.  St.  R.  131. 

The  court  below  held  that  this  right  of  redemption  must  be 
exercised  within  a  reasonable  time.  The  usual  remedy  for 
the  recovery  of  land  by  a  mortgagor  from  a  mortgagee  iu 
possession,  is  by  ejectment,  and  the  right  of  action  would  not 
be  barred  by  the  statute  until  twenty-one  years  after  the 
right  of  action  accrued,  and  after  the  party  in  possession,  by 
some  positive,  hostile  act,  had  set  up  an  absolute  title  to  the 
land,  and  repudiated  his  holding  under  the  mortp^age. 

"An  equity  of  redemption  cannot  be  destroyed,  being 
against  the  policy  of  the  law:"  Harper's  Appeal;  Rankin  v. 
Mortimere,  7  Watts,  372;  see  also  3  W.  &  S.  384;  3  Watts, 
188. 

The  fact  that  the  right  of  redemption  is  confined  to  the 
grantor  himself,  and  not  given  by  the  writing  to  the  heirs  and 
assigns  is  immaterial,  and  will  not  prevent  the  heirs  from  re< 
CO  very :  Johnston  v.  Gray,  16  S.  &  R.  361. 

The  defendants  were  estopped  from  setting  up  title  under 
the  paper  of  September  26th,  1861,  by  reason  of  the  lunacy 
proceedings:  Rogers  v.  Johnson,  70  Pa.  St.  R.  224;  Miller  v. 
Springer,  70  Pa.  St.  R.  269;  88  Pa.  St.  R.  203. 

A.  C,  Johnston  and  A.  M.  WaUon^  for  the  defendants  iu 
error. — We  deny  that  that  conveyance  was  a  mortgage.  We 
took  the  position  in  the  court  below  that  the  condition  in  thac 
deed,  "subject,  nevertheless,  to  the  right  of  redemption  of  the 
aforesaid  property,  both  real,  pei'sonal  and  mixed,  by  the  said 
grantor,  Robert  Lemmon,"  if  it  were  not  void  for  uncertainty, 
had  uo  other  effect  than  to  make  the  transiiction  a  conditional 
sale.  In  order  to  constitute  a  mortgage  the  relation  of  debtor 
and  creditor  must  exist  and  remain  between  the  parties. 
"  Where  there  is  no  debt  or  obligation  to  pay  there  can  be  no 
mortgage :  "  Haynie  v.  Robertson,  58  Ala.  37.  "  If  land  be 
conveyed  in  consideration  of  a  pre-existing  debt  due  from  the 
grantor  to  the  grantee,  and  it  is  the  understanding  of  the 
parties  that  the  debt  shall  survive,  the  deed  is  a  mortgage, 
but  the  debt  must  survive.  It  is  not  enough  that  the  evidence 
of  it  remain  in  the  grantee's  hands  if  the  liability  be  gone : '' 
Todd  V,  Campbell,  8  Casey,  250.  "  An  absolute  conveyance 
and  a  separate  agreement  to  reconvey,  though  executed  simul- 
taneously and  as  parts  of  one  transaction,  may  or  may  not 
constitute  a  mortgage,  and  equity  is  not  concluded  by  the 
form,  but  will  have  regard  to  tlie  actual  facts.  The  test  is  the 
existence  or  uon-existence  of  a  debt.     If,  after  the  transaction, 
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no  debt  remains,  there  is  no  mortgage,  but  a  conditional  sale : " 
McNamara  v.  Culver,  22  Kan.  661. 

This  rule  has  not  only  been  recognized  by  this  court,  Todd 
V.  Campbell,  supra^  but  in  all  the  states  where  the  question 
has  been  raised.  We  cite  Robinson  v.  Cropsey,  2  Ed.  Ch. 
(N.  Y.)  188;  Conway's  Exrs.  v.  Alexander,  7  Cranch,  218; 
Newton  v.  Newton,  11  R,  I.  390;  Hughes  v.  Sheaff,  19  Iowa, 
335 ;  Hoopes  v.  Bailey,  28  Miss.  328 ;  Johnson  v.  Clark,  5  Ark. 
321;  Saxton  v.  Hitchcock,  47  Barb.  220;  Kearney  v.  Macomb, 
16  N.  J.  (Eq.)  189 ;  Weathersly  v.  Weathersly,  40  Miss.  462 ; 
Slutz  V.  Desenberg,  28  Ohio  St.  371. 

Mr.  Justice  Sterrett  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

Leaving  out  of  view  the  claim  of  defendants,  based  on  the 
deed  of  September  26,  1861,  the  plaintiffs,  as  next  of  kin  and 
heirs  at  law  of  Robert  Lemmon,  deceased,  were  entitled  to  re- 
cover the  undivided  fiye-sevenths  of  the  land  embraced  in 
this  action  of  ejectment.  Title  in  Robert  Lemmon  prior  to 
date  of  the  deed  and  heirship  of  plaintiffs  to  five-sevenths  of 
any  real  estate  of  which  he  died  seised  appear  to  have  been 
conceded  by  defendants;  but  their  contention  was  that  the 
deed  aforesaid  is  an  absolute  conveyance,  and  hence  it  vested 
in  Thomas  Lemmon,  under  whom  they  claim  an  indefeasible 
estate  of  inheritance.  On  the  other  hand,  plaintiffs  contend 
that  it  is  a  defeasible  conveyance  or  mortgage  given  to  secure 
payment  of  the  $1,000  therein  named ;  that  Thomas  Lemmon 
was,  therefore,  merely  a  mortgagee  in  possession,  and  as  such, 
he  and  those  claiming  under  him  have  long  since  received 
from  the  net  rents,  issues  and  profits  of  the  land,  more  than 
sufficient  to  pay  the  sum  for  which  it  was  pledged  as  security. 
They  accordingly  requested  the  court  to  instruct  the  jury 
that  the  deed  was  a  mortgage,  and  not  an  absolute  convey- 
ance. That  request  should  have  been  granted.  The  instru- 
ment, on  its  face,  is  clearly  a  mortgage.  The  conveyance  is 
expressly  subject  to  the  right  of  redemption  by  the  grantor, 
Robert  Lemmon. 

This  reservation,  or  defeasance  clause,  is  what  gives  char- 
acter to  the  instrument,  and  reduces  it  to  a  mere  security  or 
mortgage ;  and  there  is  nothing  in  the  evidence  dehori  the  in- 
strument, to  show  that  it  is  or  was  intended  to  be  anything 
else.  This  materially  affects  the  relation  and  rights  of  the 
parties,  and  hence  the  error  into  which  the  court  fell  in  re- 
fusing to  charge  as  requested  was  not  immaterial. 

A  mortgagee  in  possession,  as  was  Thomas  Lemmon  the 
grantee  in  the  defeasible  deed,  must  account  for  the  rents, 
issues  and  profits  of  the  mortgaged  premises,  so  that  the  net 


Digitized  by  VjOOQIC 


1886]  OF  PENNSYLVANIA,  6.^ 

[Mellon  V.  Lemmon.] 

proceeds  thereof  may  be  applied  to  payment  of  the  sum  for 
which  the  property  was  pledged  as  security.  If  the  same  be 
fully  paid  the  mortgagor  is  entitled  to  possession  ;  if  not,  the 
mortgagee  has  the  right  to  retain  possession  until  out  of  the 
rents,  issues  and  profits,  or  otherwise,  the  residue  is  paid. 
This  equitable  right  of  redemption  in  the  mortgagor  may  be 
enforced  in  an  action  of  ejectment,  which,  under  our  system 
of  jurisprudence,  is  an  equitable  action,  and  may  be  employed 
as  a  substitute  for  bill  to  redeem.  In  such  cases  it  is  the  duty 
of  the  jury,  under  the  direction  of  the  judge  sitting  as  a  chan- 
cellor, to  ascertain  how  much  the  mortgagee  in  possession  has 
realized  from  the  rents,  issues  and  profits.  If  they  find  he 
has  received,  or  in  the  exercise  of  reasonable  diligence  should 
have  realized  enough  to  pay  the  sum  secured,  a  general  ver- 
dict for  plaintiffs  should  be  rendered ;  if  not,  a  conditional  or 
special  verdict  should  be  found,  in  such  form  that,  upon  pay- 
ment of  the  residue,  the  mortgagor  may,  without  unnecessary 
delay,  obtain  possession  of  the  premises. 

In  the  case  at  bar,  the  course  of  trial  should  have  been 
similar  to  that  above  indicated ;  and,  mainly  for  the  reason 
that  it  was  not  so,  the  judgment  must  be  reversed  and  a  new 
venire  ordered. 

In  September,  1869,  eight  years  after  the  alleged  convey- 
ance, Thomas  Lemmon,  the  grantee  named  therein,  presented 
his  petition  to  the  court,  setting  forth  that  his  brother  Robert 
was  a  lunatic,  seised  of  a  farm,  &c.,  and  incapable  of  manag- 
ing his  estate.  The  inquest  awarded  on  that  petition  found 
Robert  was  a  lunatic,  and  had  been  for  five  years  then  past ; 
that  he  was  possessed  of  a  tract  of  land  worth  J3,500,  and  of 
the  yearly  value  of  $100,  clear  of  taxes,  and  that  his  next  of 
kin  were  the  petitioner  and  others.  This  inquisition  having 
been  approved  and  duly  confirmed  by  the  court,  Thomas 
Lemmon  was  appointed  committee,  and  as  such  gave  ap- 
proved security  for  the  faithful  discharge  of  his  duties.  It  is 
very  evident  the  land  mentioned  in  the  petition  is  the  same 
that  b  described  in  the  defeasible  deed  of  September  26, 
1861,  and,  in  the  absence  of  explanation,  the  averment  in  the 
petition  as  to  ownership  of  the  land,  shows  conclusively  that 
it  was  not  then  claimed  or  owned  by  Thomas  Lemmon,  the 
petitioner.  In  connection  with  the  fact  that  he  makes  no 
mention  of  any  incumbrance,  it  is  also  strongly  persuasive 
that  he  then  had  no  claim  on  or  interest  in  the  land  as  mort- 
gagee or  otherwise ;  but  it  is  not  conclusive. 

The  first,  second,  and  third  specifications  of  error  are  sus- 
tained. 

Judgment  reversed,  and  a  venire  facias  de  nove 
awarded. 
1  Amerman — 5 
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Gould  vei*su8  McFall. 

1.  A  jad^ent  given  by  a  justice  of  the  peace  against  a  married  woman 
in  a  jomt  action  against  the  husband  ana  wife  is  void,  unless  the  record 
shows  that  the  debt  for  which  the  suit  was  brought  was  contracted  by 
the  wife,  and  incurred  for  articles  necessary  for  the  support  of  the 
family  of  said  husband  and  wife. 

2.  On  an  appeal  of  the  case  by  the  wife,  under  a  plea  of  coverture,  to  a 
declaration  charging  the  husband  and  wife  jointly,  judgment  can  not  be 
entered  for  want  of  the  appellant's  appearance  when  tiie  case  is  called 
for  trial. 

3.  The  court  is  warranted  in  entering  judgment  against  a  married  woman 
only  when  the  proof  required  by  the  statute  is  made. 

Hecker  v.  Haak,  7  Norris,  238,  followed. 

October  27th,  1885.  Before  Mercur,  C.  J.,  Gordon,  Pax- 
son,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas  No.  2,  of  Allegheny 
county:   Of  October  and  November  Term,  1885,  No.  52. 

This  was  an  action  on  a  book  account  for  groceries  brought 
by  Robert  McFall  .igainst  William  L.  Gould  and  Caroline 
Gould,  his  wife,  before  an  alderman.  The  alderman  gave 
judgment  for  the  plaintiff  for  J26.26.  Caroline  Gould  ap- 
pealed. There  was  nothing  in  the  alderman's  transcript  to 
show  a  liability  on  part  of  the  wife.  The  plaintiff  filed  his 
declaration  in  assumpsit,  charging  a  joint  contract  by  the 
husband  and  wife.  Caroline  Gould  pleaded  coverture  and 
non-assumpsit. 

When  the  case  was  reached  on  the  trial  list,  the  defendants 
not  being  in  court,  the  plaintiff  moved  for  and  the  court 
granted  judgment  against  the  defendants  under  the  94th  Rule 
of  the  court  below,  which  provides  that : 

"  In  appeals  from  justices,  when  the  cause  is  called  for  trial 
and  the  appellant  does  not  appear,  the  court,  on  motion  of 
the  opposite  party,  may  enter  judgment  for  the  same  amount 
as  the  judgment  of  the  justice,  with  interest  and  costs." 

Execution  having  issued  against  Mrs.  Gould,  she  moved 
the  court  to  set  aside  the  judgment  and  execution  against  her 
because — 

1.  The  statute  provides  that,  where  actions  are  brought  to 
charee  the  estates  of  married  women  for  necessaries : 

"  That  judgment  shall  not  be  rendered  against  the  wife  in 
such  joint  action,  unless  it  shall  have  been  proved  that  the 
debt  sued  for  in  such  action  was  contmcted  and  incurred  for 
articles  necessary  for  the  support  of  the  family  of  the  said 
husband  and  wife : "  Act  of  11th  April,  1848. 
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The  record  in  this  case  shows  that  there  was  no  trial  an<l 
no  proof  of  anything  under  the  proceeding  by  which  the 
plaintiff  claims  to  have  judgment. 

2.  The  declaration  is  not  suflScient  to  charge  the  estate  of 
the  defendant,  Caroline  Gould. 

3.  The  plea  of  coverture  by  the  defendant  put  the  plaintiff 
to  actual  proof  of  every  essential  needed  to  charge  her  estate. 

4.  The  record  and  pjeadings  do  not  disclose  the  liability 
of  the  defendant,  Caroline  Gould. 

5.  Under  Rule  94  the  judgment  may  be  good  against  the 
husband,  but  it  is  not  good  against  the  wife,  for  the  reason 
that  as  to  her  it  contmvenes  the  statute. 

6.  The  transcript  of  the  magistrate  on  which  the  plaintiff 
elected  to  take  judgment  under  Rule  94  does  not  disclose  a 
case  against  the  defendant,  wife. 

The  court  refused  to  strike  off  the  judgment  and  execution, 
whereupon  Mrs.  Gould  took  this  writ  of  error,  filing  the  fol- 
lowing assignments  of  error: 

1.  The  court  erred  in  entering  judgment  against  Caroline 
Gould,  the  judgment  being: 

"And  now,  October  16,  1883,  on  trial  list,  and  appellants 
not  appearing  in  court  when  called,  on  motion  of  plaintiff's 
counsel  judgment  is  entered  in  favor  of  plaintiff  and  against 
the  defendants  for  $25.26,  with  interest  from  July  3,  1880, 
and  cost  of  suit  (being  the  amount  of  the  judgment  before  the 
justice)." 

2.  The  court  erred  in  entering  judgment  against  the  defen- 
dant below,  Caroline  Gould,  on  the  declaration  in  this  case. 

A.  Blakeley  (with  whom  was  A,  M.  Blaheley\  for  plaintiff 
in  error. 

There  was  no  appearance  or  paper  book  for  the  defendant 
in  error. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

The  8th  section  of  the  Act  of  the  11th  of  April,  1848,  pro- 
vides: "  That  judgment  shall  not  be  rendered  against  the  wife 
in  such  joint  action  unless  it  shall  have  been  proved  that  the 
debt  sued  for  in  such  action  was  contracted,  or  incurred,  for 
articles  necessary  for  the  support  of  the  family  of  the  sai<l 
husband  and  wife."  As,  according  to  the  cases  of  Murray  v. 
Keyes  (11  Ca.  384),  and  Parke  v.  Kleeber  (1  Wr.  251),  the 
word  "  or,"  as  found  in  the  above  recited  section,  must  read 
*'and,"  there  can  be  no  judgment  against  a  ferae  covert  except 
on  proof  that  the  debt  was  contracted  by  the  wife,  **awd  in- 
curred for  articles  necessary  for  the  support  of  the  family  of 
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Faid  husband  and  wife."  Now,  as  the  judgment  in  the  case 
before  lis  was  rendered  in  the  Common  Pleas,  on  a  motion  for 
want  of  appearance,  clearly  the  statutory  proof  was  wanting, 
and  the  court  had  no  warrant  for  its  action.  But  more  than 
this,  the  proceedings  before  the  alderman  were  coram  non 
j'udice^  since  her  liability,  as  defined  by  the  Act,  nowhere 
appears  on  the  face  of  his  transcript.  It  follows  that  his 
judgment  as  to  her  was  not  merely  .voidable,  but  absolutely 
void:  Hecker  v.  Haak,  7  Nor.  288.  There  was,  therefore, 
nothing  in  the  Common  Pleas  which  gave  it  jurisdidtion  over 
the  person  or  estate  of  the  married  woman,  defendant;  for 
the  appeal,  being  from  a  void  judgment,  it  brought  into  that 
court  nothing  upon  which  it  could  act. 

The  judgment  of  the  Court  of  Common  Pleas, 

so  far  as  it  affects  Mrs.  Gould,  is  now  reversed 

and  set  aside. 


Noble  versus  Kreuzkamp. 

1.  AVhere  a  married  woman  does  business  under  a  deed  of  trust  and 
employs  her  husband  to  act  as  her  a^ent  in  conducting  the  business, 
the  husband  is  not  liable  for  goods  sold  to  him  for  the  ousiness  of  his 
wife  by  a  paity  knowing  of  the  deed  of  trust  and  of  his  agency. 

2.  An  affidavit  of  defense  to  be  effectiye  must  disclose  a  state  of  facts 
sufficient  to  exhibit  the  elements  of  a  substantial  defence,  and  while 
the  facts  should  not  be  set  forth  in  any  equivocal  or  evasive  manner 
but  with  precision,  yet  they  need  not  be  set  forth  in  all  their  varied 
aspects,  nor  is  it  required  mat  the  manner  in  which  the  facts  would  be 
proved  or  the  evidence  by  which  they  would  be  established  should  be 
stated. 

October  27th,  1885.  Before  Mercur,  C.  J.,  Gordon, 
Trunkey,  Sterrett,  Green  and  Clark,  JJ,  Paxson,  J., 
absent. 

Error  to  the  Court  of  Common  Pleas  No  2,  of  Allegheny 
county:  Of  October  and  November  Term,  1885,  No.  60. 

Assumpsit  by  W.  A.  Kreuzkamp  against  George  Noble, 
late  doing  business  as  George  Noble  &  Co. 

The  plaintiff  filed  an  aflBdavit  of  claim  in  which  he  stated 
that  the  defendant  doing  business  as  George  Noble  &  Co., 
was  indebted  to  him,  for  a  part  of  which  indebtedness  he 
lield  the  defendant's  acceptance,  to  wit : — 

189.00  Pittsburgh,  Dec,  1888. 

Sixty  days  after  date  pay  to  the  order  of  W.  A,  Kreuzkamp 
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eighty-nine  dollars,  value  received,  and  charge  the  same  to 
the  account  of  W.  A.  Kreuzkamp. 

To  Noble  &  Co.,  (Indorsed)  W.  A.  Kreuzkamp. 

Pittsburgh,  Pa.  (Accepted)  Noble  &  Co. 

And  that  the  balance  of  the  indebtedness  was  due  him  for 
goods  sold  and  delivered  to  the  defendant,  all  of  which  indebt- 
edness remained  due  and  unpaid. 

The  defendant  filed  his  affidavit  of  defence  stating  his 
defence  to  be  as  follows : — 

1st.  Affiant  says  that  there  is  no  such  firm  as  set  forth  by 
the  plaintiff  in  this  suit,  and  that  he  never  was  a  member  of 
any  such  partnership  as  George  Noble  &  Co. 

2d.  Affiant  says  he  is  not  legally  indebted  to  plaintiff  in 
any  sum  of  money  whatever. 

3d.  Affiant  says  that  the  plaintiff's  acceptance  filed  and 
made  part  of  his  affidavit  of  claim,  is  not  the  acceptance  of 
George  Noble  &  Co.,  but  shows  an  acceptance  of  Noble  &  Co., 
of  which  your  affiant  is  not  legally  bound  and  cannot  be  held 
liable,  all  of  which  affiant  is  able  to  prove. 

The  plaintiff  took  a  rule  for  judgment  for  want  of  a  suf- 
ficient affidavit  of  defence.  On  the  return  day  of  the  rule, 
and  before  ai*gument,  the  defendant  filed  a  supplemental  affi- 
davit of  defence  stating  his  further  defence  to  be  as  follows : 
that  he  never  individually  assumed  the  payment  of  above 
plaintiff's  claim,  nor  did  he  ever  agi*ee  or  promise  the  payment 
thereof,  and  that  he  never  was  a  member  of  the  firm  of 
"  George  Noble  &  Co.,"  and  that  he  never  carried  on  or  did 
business  as  George  Noble  &  Co.,  doing  business  as  George 
Noble. 

Your  affiant  says  at  the  time  the  debt  in  suit  was  con- 
tracted deponent's  wife,  Mary  Emma  Noble,  carried  on  the 
said  business  under  the  name  of  Noble  &  Co.,  by  virtue  of  a 
Patterson  deed  of  trust,  duly  recorded  iu  the  Recorder's 
Office  of  Allegheny  County,  in  vol.  ,  page  ,  and 

that  she  and  no  other  person  was  interested  in  the  said  firm 
of  Noble  &  Co.,  nor  was  any  other  person  associated  with  her 
in  the  said  business. 

Your  affiant  further  says  that  he  never  purchased  said  goods 
for  himself,  doing  business  as  George  Noble  &  Co.,  but  that 
the  plaintiff  well  knew  of  said  Patterson  deed  to  his  wife,  as 
aforesaid,  and  that  he  acted  as  her  agent  under  said  deed. 

The  deed  of  trust  referred  to  was  of  like  character  to  that 
mentioned  in  the  case  of  Holdship  v.  Patterson,  7  Watts  547. 

The  court  made  the  rule  for  judgment  for  want  of  a  suf- 
ficient affidavit  of  defence  absolute,  and  judgment  was  accord- 
ingly entered. 
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The  defendant  thereupon  took  this  writ  of  error,  assigning 
for  error  the  making  of  said  rule  absolute,  and  entering  judg- 
ment on  the  phiintifiTs  claim. 

JS.  M.  Raymond^  for  plaintiff  in  error. — AflBdavits  of  defense 
are  not  required  to  be  proof  against  criticisms.  A  reasonable 
intendment  is  to  be  made  in  their  favor:  Twitchell  v.  McMur- 
trie,  77  Pa.  St.  383. 

If  the  aflBdavit  of  defence  avers  that  the  defendant  pur- 
chased as  a  known  agent  of  another,  it  is  sufficient  to  prevent 
judgment :  Richardson  v.  P.  &  R.  Coal  &  Iron  Co.,  39  Leg. 
Int.  99. 

The  instrument  in  writing  does  not  on  its  face  fasten 
liability  on  the  defendant :  Wall  v.  Dovey,  60  Pa.  St.  212. 

John  S.  Ferguson^  for  defendant  in  error. — The  substance 
of  the  affidavits  of  defence  is  that,  Mrs.  Noble,  a  married 
woman  not  being  a  feme  sole  trader,  carried  on  a  business  in 
which  her  husband  acted  as  her  agent,  buying  upon  her  credit. 

Under  this  state  of  facts  the  husband  would  be  liable : 
Mackinley  v.  McGregor,  3  Wh.  369;  Bambergh  v.  Holley, 
25  P.  L.  J.  146. 

Mr.  Justice  Clark  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

This  suit  was  brought  against  George  Noble  for  an  individ- 
ual indebtedness,  which  it  was  averred  he  contracted  under 
the  name  of  George  Noble  &  Co.  It  was  unimportant,  per- 
haps, what  was  the  precise  name  under  which  he  was  doing 
business  at  the  time,  whether  as  George  Noble  &  Co.,  or  Noble 
&  Co. ;  the  suit  was  against  George  Noble,  and  it  devolved  upon 
him,  in  his  affidavit,  "to  state  specifically  and  at  length," 
such  facts  as  would  relieve  him  from  responsibility  for  the  claim. 

The  affidavit  to  be  effective,  must  disclose  a  state  of  facts 
sufficient  to  exhibit  the  elements  of  a  substantial  defence ; 
the  facts  should  not  be  set  forth  in  any  equivocal  or  evasive 
manner,  but  with  reasonable  precision,  so  that  the  plaintiff 
may  be  accurately  advised  of  the  true  nature  of  the  defence, 
if  any  exists. 

An  affidavit  must  set  forth  facts  specifically ;  mere  general 
denials,  or  general  averments,  which  involve  questions  of  law 
as  well  as  of  fact,  are  insufficient.  The  several  averments 
that  the  defendant  "has  a  just,  full,  and  legal  defence,"  that 
he  "is  not  legally  indebted  to  the  plaintiff  in  any  sum  of 
money  whatever,"  that  he  "is  not  legally  bound  and  cannot 
be  held  liable,"  are,  therefore,  by  reason  of  their  generality, 
when  not  connected  with  specific  facts,  insufficient  to  prevent 
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judgment.     The   original  affidavit    was,    we    think,   clearly 
insufficient. 

But  if  the  facts  set  forth  in  the  original  and  the  supple- 
mental affidavits  taken  together  are  tru«,  and  we  must  assume 
that  they  are,  a  substantial  defence  is  stated.  They  are,  it  is 
true,  not  set  forth  with  that  degree  of  precision  and  skill 
which  is  to  be  commended,  but  with  sufficient  clearness,  we 
think,  to  serve  the  purposes  of  the  rule. 

The  defendant  says  substantially,  that  he  never  did  busi- 
ness, nor  was  member  of  any  firm  known  as  George  Noble  & 
Co. ;  that  there  is  no  such  firm ;  that  at  the  time  the  debt  iu 
suit  was  contracted,  his  wife,  Mary  Emma  Noble,  carried  on 
the  said  business,  in  the  name  of  Noble  &  Co.,  under  a  certain 
deed  of  trust  which  he  calls  a  "  Patterson  deed  of  trust," 
and  that  she,  and  no  other  person,  was  interested  in  the  firm, 
and  no  person  was  associated  with  her ;  that  he  did  not  pur- 
chase the  goods  for  himself,  as  charged  against  him,  but  that 
the  plaintiff  well  knew  of  the  trust  at  the  time,  and  that  the 
affiant  was  acting  as  her  agent  under  the  deed. 

Now  it  was  only  necessary  for  the  defendant  to  develop  a 
valid  prima  facie  defence;  the  case  was  not  required  to  be 
presented  in  all  its  varied  aspects,  in  chief  and  in  rebuttal,  in 
the  affidavit  of  defence.  Nor  was  it  required  that  the  defend- 
ant should  state  the  manner  in  which  the  facts  would  be 
proved,  or  the  evidence  by  which  they  would  be  established : 
Kaufman  v.  Cooper  Iron  Co.,  9  Out.  537.  He  does  state  that 
his  wife  conducted  the  business  under  a  certain  deed  of  trust, 
which  it  was  undoubtedly  competent  for  her  to  do ;  that  he 
was  her  agent  only,  which  he  had  a  right  to  be ;  and  that  the 
plaintiff  knew  not  only  of  the  trust,  but  of  the  agency  at  the 
time.  Now  this  we  think,  if  true,  was  a  valid  defence,  because 
in  that  case  the  goods  were  sold  to  the  wife  upon  the  credit  of 
the  trust,  through  the  mere  agency  of  the  husband,  and  not 
to  the  husband  or  upon  his  credit.  This  was  certainly  suf- 
ficient, if  established,  to  overcome  the  prima  facie  case,  made 
by  the  affidavit  of  claim,  and  to  send  the  case  to  a  jury. 

The  judgment  is  reversed,  and  a  procedendo 
awarded. 
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Appeal  of  Wm.  H.  Brown  et  al. 

1.  The  taxing,  power  of  this  Commonwealth  is  vested  absolutely  in  the 
legislature.  ^Yhen  not  prohibited  by  the  constitution,  the  only  limita- 
tion in  the  exercise  of  that  power  is  its  own  discretion. 

2.  •*  Offices,  posts  of  profit,  occupations  and  trades,"  are  pix)perly  within 
the  meaning  of  Article  IX.,  Section  80,  of  the  constitution. 

8.  In  incmTing  a  debt,  or  in  increasing  an  existing  indebtedness  of  the 
county,  the  county  commissioners  are  not  required  to  look  behind  the 
valuation  of  property  established  bv  the  last  preceding  assessment,  for 
the  purpose  of  inquiring  whether  this  valuation  is  upon  an  assessment, 
including  items,  not  taxable  property  within  the  meaning  of  the  con- 
stitution. 

October  27th,  1885.  Before  Mercur,  C.  J.,  Gordon, 
Trunkey,  Sterrett,  Green  and  Clark,  JJ.  Paxson,  J., 
absent. 

Appeal  from  the  Court  of  Common  Pleas,  No.  1,  of.^We- 
gheny  county :  Of  October  and  November  Term,  1885,  No.  59. 

Appeal  by  Wm.  H.  Brown  and  sixteen  other  citizens  and 
taxpayers  of  the  county  of  Allegheny  from  a  decree  of  said 
court  dismissing  a  bill  in  equity  filed  by  them  against  the 
county  commissioners  of  Allegheny  County,  praying  for  an 
injunction  to  restrain  the  said  commissioners  from  enteiing 
into  a  contract  for  the  erection  of  a  court  house  and  a  jail  for 
the  said  county  at  a  price  which,  with  the  then  existing  in- 
debtedness of  the  county,  they  alleged  would  be  a  sum  beyond 
two  per  centum  on  the  assessed  valuation  of  the  taxable  pro- 
perty of  the  county,  without  first  submitting  the  question  of 
the  proposed  increased  indebtedness  to  a  vote  of  the  qualified 
electors  of  the  county  at  an  election  to  be  held  for  that  pur- 
pose. 

The  partial  destruction,  by  fire,  of  the  court  house  at  Pitts- 
burgh, in  May,  1882,  devolved  on  the  defendants  below  the 
duty  of  taking  proper  steps  for  the  erection  of  a  new  court 
house.  Following  the  recommendation  of  two  successive 
grand  juries,  it  was  determined  to  remove  the  buildings  re- 
maining on  part  of  the  site  of  the  old  court  house  and  erect  a 
new  court  house  thereon,  and  purchase  additional  ground  in 
the  rear  of  the  court  house  lot,  and  erect  a  new  jail  thereon. 

On  March  12th,  1884,  a  contract  was  made  with  H.  H. 
Richardson,  of  Brookline,  Mass.,  for  the  preparation  of  plans 
for,  and  the  supervision  of,  the  erection  of  the  proposed  build- 
ings— the  architect  to  receive  $125,000,  or  thereabouts,  for  his 
services. 

Plans  for  said  building  were  approved  July  8d,  1884,  and 
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soon  thereafter  advertisement  was  made  for  sealed  proposals 
for  the  erection  of  buildings  in  accordance  with  said  plans. 

On  August  18th  the  bids  were  opened,  and  on  September 
Ist,  1884,  the  contract  was  awarded  to  Norcross  Bros.,  of 
Worcester,  Mass.,  for  the  sum  of  $2,243,024. 

The  assent  of  the  electors  of  the  county  of  Allegheny  to 
the  incurring  of  the  debt  to  be  created  by  the  proposed  con- 
tract had  not  been  obtained,  the  defendants  having  assumed 
the  right  to  authorize  the  incurring  of  such  debt  by  their  own 
vote. 

On  September  10th,  1884,  the  bill  in  this  case  was  filed, 
and  notice  thereof  duly  served  on  the  defendants.  The 
plaintiffs  in  their  bill  alleged,  inter  alia^  that  the  debt  pro- 
posed to  be  incurred  in  the  letting  of  said  proposed  contract, 
in  connection  with  the  existing  indebtedness  of  said  county, 
contracted  since  January  1st,  1874,  exceeded  two  per  centum 
of  the  taxable  property  therein,  as  fixed  and  determined  by 
the  last  assessed  valuation  thereof;  that  the  assent  of  the 
electors  of  said  county  to  the  proposed  increase  of  indebted- 
ness had  not  been  obtained,  and  prayed,  inter  alia^  that  the 
defendants  be  enjoined  from  making  or  entering  into  the 
proposed  contract  with  Norcross  Bros. 

On  the  said  10th  day  of  September,  1884,  after  the  bill  had 
been  filed,  and  notice  of  the  filing  thereof  had  been  served 
on  the  defendants,  the  said  defendants  undertook  to  execute 
said  contract,  and  by  their  answer  avow  that  they  signed, 
sealed  and  delivered  the  same  on  the  day  last  mentioned. 

The  defendants,  by  their  answer,  deny  the  first  above  re- 
cited allegation  of  the  plaintiffs'  bill,  and  aver  that  the  debt 
proposed  to  be  incurred  by  said  contract,  in  connection  with 
the  existing  indebtedness  of  said  county  contracted  since 
January  1st,  1874,  does  not  exceed  two  per  centum  of  the 
taxable  property  therein,  as  fixed  and  determined  by  the  last 
assessed  value  thereof. 

The  Master,  R.  B.  Carnahan,  Esq.,  found  that  the  assessed 
value  of  the  real  estate  in  the  county  of  Allegheny,  as  shown 
by  the  annual  assessment  for  the  year  1884,  was  $195,503,480 ; 
and  that  the  personal  property,  assessed  as  such,  was  $3J47,- 
207,  making  an  aggregate  of  $198,650,687. 

Under  objection  on  the  part  of  plaintiffs,  the  Master  received 
evidence  showing  the  valuation  put  on  offices,  posts  of  profit, 
trades,  professions  and  occupations  at  the  last  annual  assess- 
ment, and  ruled  that  the  subjects  of  taxation  last  specified 
(which  the  official  books  showed  were  classified  in  the  assess- 
ment under  the  title  of  *•  occupations,")  were  property  within 
the  meaning  of  the  constitution  and  the  tax  laws,  and  that  the 
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amount  at  which  the  same  had  been  rated  should  be  added  to 
the  valuation  of  the  real  and  personal  property,  assessed  as 
such,  in  order  to  ascertain  the  county's  total  assessed  valua- 
tion of  property.  The  Master's  ruling  on  the  point  stated 
was  affirmed  by  the  court  below,  which  was  assigned  for 
error. 

The  official  books  showed  the  total  rating  of  occupations, 
as  returned  by  the  assessors  for  the  year  1884,  in  the  annual 
assessment  for  that  year,  to  be  $32,484,326. 

The  defendants  were  further  allowed  to  prove  an  additional 
assessment,  made  between  June  and  September,  1884,  which 
showed  an  increase  on  occupations  of  $11,116,060,  and  on  real 
estate  of  $359,246.  It  appeared  in  connection  therewith,  and 
the  Master  so  found,  that  exonerations  had  been  made  to  an 
amount  in  valuation  of  $2,510,075. 

Deducting  the  sum  last  mentioned  from  the  amount  of 
assessmentSi^aforesaid,  the  Master  found  the  total  net  assessed 
valuation  of  taxable  property  in  the  county  of  Allegheny,  on 
September  10th,  1884,  to  be  $240,100,244,  two  per  centum 
whereon  gives  $4,802,004.88  as  the  amount  to  which  the  de- 
fendants below,  by  their  own  vote,  according  to  the  ruling  of 
the  Master  and  the  decision  of  the  court  below,  might  in- 
crease the  indebtedness  of  the  county  created  since  January 
1st,  1874. 

It  was  contended  on  the  part  of  the  plaintiffs  below,  on  the 
other  hand,  that  the  total  net  assessed  valuation  of  the  taxable 
property  is  to  be  ascertained  by  deducting  from  the  aggregate 
of  the  real  and  personal  property,  so  assessed  as  afoi-esaid 
(viz.,  $198,650,687)  one  fourth  of  the  exonerations  aforesaid 
(viz.,  $627,518.76, — ^from  which  may  be  taken  the  amount  of 
the  ^'  additional  or  supplemental  assessment "  of  real  estate, 
viz.,  $359,246,  making  a  net  reduction  of  $268,272.75),  which 
gives  the  sum  of  $198,382,414.25  ;  two  per  centum  of  which 
gives  $3,967,648.29  as  the  limit  of  increase  by  the  defendants 
below  of  the  county's  indebtedness  created  since  January  1st, 
1874. 

It  was  found  by  the  Master  that  the  bonded  indebtedness 
of  the  county  of  Allegheny,  on  September  10th,  1884,  was 
$4,054,947.83,  and  that  the  indebtedness  other  than  bonded, 
and  called  ^^  floating,"  amounted  to  $116,325.10,  making  a 
total  of  $4,171,272.93.  The  total  indebtedness  on  the  1st  day 
of  January,  1874,  was  $2,329,221.73,  and  the  total  amount  of 
bonded  indebtedness  incurred  since  January  1st,  1874,  and  up 
to  September  10th,  1884,  was  $2,650,000.  The  last  named 
indebtedness  was  reduced  by  payment  to  the  sum  of  $2,410,- 
000,  and  the  former  had  been  so  reduced  by  successive  pay- 
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ments  that  the  total  bonded  indebtedness  was  as  above  stated 
on  the  10th  day  of  September,  1884. 

The  Master  admitted  evidence  on  part  of  the  defendants 
below,  of  the  amount  of  moneys  in  the  treasury ;  of  certain 
outstanding  debts  due  the  county,  and  of  a  certain  tax  credit 
with  the  state,  and  ruled  that  tlie  aggi*egate  of  said  moneys, 
debts  and  credit,  should  be  deducted  from  the  indebtedness 
of  the  county  created  since  January  1st,  1874,  iu  order  to 
ascertain  the  net  amount  of  such  indebtedness. 

The  Master  found  that  there  was  in  the  treasury  on  Sep- 
tember lOtii,  1884,  the  sum  of  $312,488.78.  The  evidence 
showed,  however,  that  $20,000  thereof  had  been  appropriated 
to  the  payment  of  certain  bonds,  called  straight  railroad 
bonds,  maturing  September  15th,  1884  (which  were  part  of 
the  county's  debt  created  prior  to  January  1st,  1874,  and  was 
so  applied  and  paid  out  on  September  15th,  1884,  and  there- 
after from  day  to  day,  pursuant  to  the  appropriation  afore- 
said, and  that  no  part  of  the  moneys  in  the  treasury  had  been 
appropriated  to  the  payment  of  any  part  of  the  bonded  in- 
debtedness created  since  January  1st,  1874,  but  that  said 
moneys  were  applicable  to  the  general  running  expenses  of 
the  county,  together  with  the  interest  on  bonds,  etc.  The 
Master  further  found  solvent  debts  due  the  county  amounting 
to  $3,611.71,  and  a  credit  of  $323,943.18  in  favor  of  the  county 
from  the  Commonwealth,  for  overpayments  of  state  tax  on 
watches  and  moneys  at  interest,  by  individuals,  for  the  years 
1870  to  1879,  inclusive,  for  which  overpayments,  by  a  resolu- 
tion of  the  state  revenue  board,  the  county  of  Allegheny  is  to 
be  credited  on  future  accounts  of  state  tax  collectible  from 
the  county. 

These  various  credits  the  Master  found  to  aggregate  the 
sum  of  $639,994.67,  and  deducting  the  same  from  the  sum  of 
the  bonded  and  floating  debt  incurred  since  January  1st,  1874, 
remaining  unpaid  September  10th,  1884,  viz.,  $2,526,325,  the 
Master  found  the  net  amount  of  the  latter  debt,  at  the  date 
last  mentioned,  to  be  $1,886,830.33.  The  Master's  ruling 
and  findings  hereon  were  excepted  to  by  plaintiffs.  The  ex- 
ceptions were  overruled  and  the  Master's  conclusions  were 
sustained  by  the  court,  which  is  assigned  for  error. 

The  Master  found  the  exact  amount  of  the  proposed  in- 
crease of  the  county  debt,  under  the  contract  with  Norcross 
Bros.,  with  the  compensation  to  be  paid  the  architect,  to  be 
$2,358,024. 

The  Master  summed  up  his  computations  by  the  following 
schedule : 
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Total  net  assessed  valuation  of  taxable  property  in  the 
county  of  Allegheny,  on  September  10th,  1884,  .  $240,100,244  00 

Two  per  centum  on  same, 4,802,004  88 

Net  indebtedness  of  the  county  incurred  since  the  1st  of 
Januaiy,  1874,  and  existing  on  September  10th,  1884,         1,886,380  33 

Total  amount  of  proposed  increase  as  above  ascertained,        2,358,024  00 

Total $4,244,354  33 

Two  per  centum  of  assessed  valuation,       .        .        .  4,802,004  88 
Deduct  the  sum  of  the  proposed  increase  of  the  debt, 

and  the  debt  incurred  smce  January  1st,  1874,    •        .  4,244,354  33 

Difference,     .        .        .  $557,650  55 

Excluding  the  valuation  of  "  occupations "  from  the  total 
net  assessed  valuation  of  the  county  contained  in  the  above 
statement,  gives,  as  hereinbefore  shown,  $198,382,414.25  as 
the  total  assessed  valuation  of  the  real  and  personal  property 
of  the  county,  and  two  per  centum  thereof,  viz.,  $3,967,648.29, 
the  maximum  amount,  as  contended  on  part  of  appellants,  to 
which  the  commissioners,  by  their  own  vote,  could  lawfully 
increase  the  debt  of  the  county  created  since  January  1st, 
1874,  which  last  mentioned  sum  is  less  by  $276,706.04^  than 
the  amount  to  which  the  contract  with  Norcross  Brothers  in- 
creases said  debt 'after  all  the  reductions  thereof  made  by  the 
Master.  And  if  the  proposed  increase,  $2,358,024,  be  added 
to  the  actual  amount  of  county  debt  created  since  January 
1st,  1874,  remaining,  in  fact,  unpaid  September  10th,  1884, 
which  the  Master  found  to  be  $2,526,325.10,  the  sum  thus 
obtained,  viz.,  $4,884,349.10,  exceeds  by  $916,700.81  two  per 
centum  of  the  last  assessed  valuation  of  the  taxable  real  and 
personal  property  of  the  county. 

The  plaintiffs  filed  inter  alia  the  following  exceptions  to  the 
report  of  the  Master. 

1.  The  master  erred  in  finding  that  by  the  fifth  section  of 
the  Act  of  the  15th  of  April,  l834,  offices,  posts  of  profit, 
trades  and  occupations  are  classed  under  the  designation  of 
"  real  and  personal  property." 

2.  The  Master  erred  in  finding  that  the  subjects  of  taxation 
classified  in  the  assessment  in  evidence  in  this  case  under  the 
title  of  "occupations,"  sue  property  within  the  meaning  of  the 
Constitution  and  the  Acts  of  Assembly  relative  to  taxation ; 
that  it  is  the  net  income  derived  therefrom  that  is  taxed,  and 
that  the  amount  at  which  the  same  have  been  rated  constitute 
a  part  of  the  "  assessed  value  of  the  taxable  property  "  of  the 
county. 

3.  The  Master  erred  in  including  the  assessment  of  occupa- 
tions in  the  aggregate  of  the  valuation  of  the  taxable  property 
of  the  county. 
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These  with  all  others  the  court  dismissed  filing  the  follow- 
ing opinion  and  decree. 

There  can  be  no  doubt  that  **  oflBces,  posts  of  profit,  occupa- 
tions and  trades,"  are  property^  not  only  in  the  general  sense 
of  being  the  subjects  of  dominion  or  ownership,  but  also  in 
the  sense  of  the  Declaration  of  Rights  of  the  Constitution  of 
1874. 

At  the  time  of  its  adoption,  and  for  seventy-five  years  before, 
they  had  been  specifically  made  the  subject  of  assessment  and 
taxation  in  Pennsylvania.  The  members  of  the  Constitutional 
Convention  and  the  people  must  be  assumed  to  have  known 
this,  and  therefore,  taken  in  the  absence  of  clear  evidence  to 
the  contrary,  to  have  used  the  terms  "  assessed  valuation  of 
property,'*  and  "  assessed  value  of  taxable  property,"  in  accord- 
ance with  such  fact. 

In  the  first  and  ninth  sections  of  the  Declaration  of  Rights 
the  word  "  property  "  is  used  in  its  most  comprehensive  legal 
sense.  In  the  tenth  section,  "  private  property  "  means  not 
only  real  and  personal  property  ordinarily  so  called,  but  every 
kind  of  subject  or  thing  which  it  is  possible  to  take  from  one 
owner  and  give  to  another.  In  the  article  relating  to  taxation 
and  finance,  section  second,  rendering  void  all  laws  exempting 
property  from  taxation  except  as  provided  in  the  first  section, 
it  is  obviously  used  in  a  sense  as  broad  and  comprehensive  as 
the  subjects  of  taxation,  and  it  seems  therefore  to  follow  that 
in  the  case  in  hand  the  same  general  significance  should  be 
given  to  the  word  propej'ty,  where  it  occurs  in  the  eighth  sec- 
tion, limited  only  by  the  qualification  of  its  beiiig  taxable  under 
the  law  and  duly  assessed.  But  the  argument  of  the  Master 
is  to  my  mind  so  clear  and  convincing  that  it  would  be  futile 
to  attempt  to  add  anything  to  its  force. 

For  the  reasons  given  by  him,  we  fully  concur  in  his  con- 
clusions, and  therefore  dismiss  the  exceptions  filed  to  his 
report  on  the  part  of  plaintiffs. 

And  now,  February  7th,  1885,  this  cause  came  on  to  be 
beard,  and  was  argued  by  counsel,  and  thereupon,  upon  con- 
sideration thereof,  it  is  ordered,  adjudged  and  decreed  that 
plaintiffs'  bill  be  dismissed  at  their  costs. 

The  plaintiffs  thereupon  took  this  appeal  assigning  for  error, 
inter  alia^  the  decree  of  the  court  dismissing  their  exceptions 
to  the  Master's  report,  and  dismissing  their  bill 

R.  E.  Stewart^  for  appellants. — The  main  controversy  in 
this  case  arises  out  of  the  interpretation  to  be  given  to  the 
phrase  **  taxable  property,"  as  found  in  the  State  Constitution 
and  in  the  act  of  April  20th,  1874,  regulating  the  manner  of 
increasing  the  indebtedness  of  municipalities,  etc., — whether 
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the  expression  iDcIudes  oflBces  and  posts  of  profit,  professions, 
trades  and  occupations  as  subjects  of  taxation. 

The  error  in  regard  to  the  alleged  designation  of  the  various 
subjects  of  taxation  under  the  general  denomination  of  ^'real 
and  personal  property"  will  appear  from  an  inspection  of  the 
several  Acts  of  Assembly  in  relation  to  taxation  :  Act  15th  of 
April,  1834,  P.  L.  511 ;  Act  of  15th  Mav,  1841,  §  8,  P.  L.  396 ; 
Act  of  27th  July,  1842,  P.  L.  446;  Act  of  3d  April,  1851, 
Act  of  8th  May,  1854,  P.  L.  617. 

In  no  place  throughout  these  Acts  is  the  expression  taxable 
property,  or  real  and  personal  property  or  estate  used  as  com- 
prehending all  the  subjects  of  taxation,  nor  are  offices  and 
posts  of  profit,  professions,  trades  and  occupations  designated 
as  property  in  any  of  our  tax  laws. 

That  the  framers  of  the  Constitution  had  regard  to  the  dis- 
tinctions in  our  tax  laws  hereinbefore  noted  and  conformed' to 
the  phraseology  thereof,  would  appear  from  the  discrimination 
in  the  use  of  terms  employed  in  Sections  1  and  8  of  Article 
IX.  In  Section  1,  which  provides  for  uniformity  of  taxation, 
the  various  objects  of  taxation  are  not  designated,  as  in  the 
constitutions  of  most  other  states,  by  the  term,  property,  but 
by  the  more  comprehensive  term,  subjects.  The  language  is^ 
"All  taxes  shall  be  uniform  (not  on  the  same  species  of  pi*op- 
erty,  but)  upon  the  same  class  of  subjects,"  etc.  And  had  it 
been  intended  in  the  eighth  section  to  include  all  subjects  of 
taxation,  we  should  have  found  in  it  the  use  of  terms  rec- 
ognized in  our  tax  laws  as  appropriate  to  express  such  compre- 
hensive designation  of  the  various  objects  of  taxation. 

It  is  to  be  presumed  furthermore  that  the  framei*s  of  the 
Constitution  and  the  people  who  adopted  it  had  regard  to  the 
judicial  interpretation  which  had  been  given  to  certain  terms 
found  in  our  tax  laws:  Goepp  v.  the  Borough  of  Bethlehem, 
4  Casey  249 ;  Mifflintown  v.  Jacobs,  19  P.  F.  S.  151 ;  Hunter's 
Estate,  6  Barr  97. 

The  language  of  Mr.  Justice  Sergeant  in  Deitz  v.  Beard, 
2  Watts  170,  is  pertinent,  "Where  particular  terms  are  used 
to  describe  the  objects  of  taxation,  they  should  be  construed 
according  to  their  popular  acceptation,  not  by  any  refined  or 
strained  analogies,  and  especially  where  that  acceptation  cor- 
responds with  the  use  of  those  terms  in  recent  legislative 
enactments." 

We  oppose  to  the  Master^s  conclusion  in  general  on  this 
.  branch  of  the  case,  the  definition  of  the  phrase  in  question 
given  in  Desty  on  Taxation,  vol.  1,  p.  818,  which  is  as  follows: 
"  The  words  '  taxable  property '  mean  property  in  the  ordi- 
nary sense,  susceptible  ot  ownei*ship  or  possession,  unless  a 
difljerent  meaning  is  affixed  in  the  context,  or  unless  the  plain 
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object  of  the  law  will  be  defeated  if  they  are  not  held  to  cover 
subjects  of  taxation  which  are  not  property  in  the  ordinary 
sense:"  Waring  v.  The  Mavor  of  Savannah,  60  Ga.  98;  Ban- 
ger's Appeal,  16  W.  N.  C.  289. 

S.  ff.  Oeyer  and  George  Shira$^  Jr.^  for  appellees. — 1.  The 
Constitution,  in  the  eighth  section  of  article  9,  and  the  Act  of 
April  20th,  1874,  made  the  assessment  itself  the  measure  of 
the  commissioner's  powers,  and  they  were  warranted  in  tak- 
ing the  assessment  as  conclusive  without  inquiring  into  the 
particulars  of  which  it  was  composed,  just  as  they  could  not 
nndertake  to  disregard  it  by  claiming,  however,  truthfully, 
that  the  assessment  ought  to  have  included  matters  that  the 
nsspSRors  failed  to  include. 

2.  There  is  a  satisfactory  answer  to  the  complainants'  con- 
tentipn  in  the  fact  that  offices  and  posts  of  profit,  professions, 
trades  and  occupations  are  declared  by  law  to  be  lawful  sub- 
jects of  taxation  and  are  taxable  property  within  the  meaning 
of  the  Constitution  and  the  Act  of  1874. 

When  the  Constitu'tion,  in  the  8th  §  of  Art.  9  and  the 
Act  of  April  20th,  1874,  speak  of  taxable  property^  they  mean 
property  made  taxable  by  law,  or,  in  other  words,  they  are  to 
be  interpreted  in  the  light  of  the  existing  laws.  This  is  the 
canon  of  interpretation  laid  down  us  the  result  of  the  author- 
ities, by  Dillon ;  see  vol.  2,  sec.  772  and  note. 

Now  the  existing  law,  relative  to  and  regulating  taxation 
and  assessments  in  the  case  of  counties,  is  the  Act  of  April 
15th,  1834;  and  it  provides  in  terms  that  the  property  that 
shall  be  the  subject  of  taxation  and  assessment  shall  be  real 
estate ;  all  horses,  mares,  geldings  and  cattle  above  the  age 
of  four  years;  and  all  offices  and  posts  of  profit,  professions, 
trades,  and  occupations. 

And  it  was  plainly  in  view  of  such  provisions  that  the  Act 
of  1874  prescribed  the  total  of  such  an  assessment  should  be 
the  standard  to  regulate  the  conduct  of  the  commissioners  in 
creating  indebtedness:  Banger's  Appeal,  16  W.  N.  C,  289,  so 
far  as  applicable,  is  authority  for  the  appellees. 

Chief  Justice  Mercur  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

This  bill  seeks  to  enjoin  the  commissioners  of  the  county  of 
Allegheny  against  making  a  contract  for  the  erection  of  a  new 
court-house  and  jail,  which  they  allege  will  create  an  indebt- 
edness in  excess  of  the  constitutional  limit. 

Art.  IX.,  sect.  8,  of  the  Constitution,  inter  alia^  prohibits 

.  any  municipality  fit)m  increasing  its  indebtedness  to  an  amount 

exceeding  two  {>er  centum  upon  its  assessed  valuation  of  prop- 
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erty  without  the  assent  of  the  electors  thereof  at  a  public 
election. 

The  assent  of  the  electors  was  not  obtained  to  the  debt  in 
question. 

The  appellants  do  not  now  allege  that  the  increase  of  debt, 
rendered  necessary  by  this  contract,  exceeds  two  per  centum 
upon  the  assessed  value  of  the  taxable  property  in  the  county, 
as  such  assessed  value  was  fixed  and  determined  by  the  last 
preceding  assessed  valuation  thereof.  They,  however,  attack 
the  validity  of  that  assessment  as  a  proper  basis  to  determine 
the  constitutional  limitation  of  the  indebtedness  of  the  county. 
They  claim  that  offices,  posts  of  profits,  and  occupations  were 
improperly  included  as  subjects  of  taxation.  This  constitutes 
the  only  objection  urged  on  the  argument. 

If  these  items  were  properly  within  the  meaning  of  the 
section  of  the  Constitution  cited,  the  proposed  increase  of 
indebtedness  does  not  reach  the  limitation  imposed  thereby. 

It  is  claimed  that  the  term  taxable  property,  in  its  ordinary 
sense,  means  such  as  is  susceptible  of  ownership  or  possession. 
It  is  true  there  is  not  such  a  property  in  an  office  or  occupa- 
tion as  to  subject  it  to  seizure  on  execution,  yet  the  possessor 
thereof  has  a  property  therein — and  the  law  gives  him  a  rem- 
edy when  his  reasonable  profits  derived  therefrom  are  unjustly 
assailed,  and  his  skill  and  proper  conduct  therein  maligned. 

Why,  then,  does  not  the  constitutional  power  of  taxation 
extend  to,  and  for  all  purposes  fairly  include  such  taxation? 

The  taxing  power  of  this  commonwealth  is  vested  abso- 
lutely in  the  legislature.  When  not  prohibited  by  the  Con- 
stitution, the  only  limitation  in  the  exercise  of  that  power  is 
its  own  discretion :  (Penna.  R.  R.  Co.  et  al.  v.  The  City  of 
Pittsburgh,  14  Pitts.  Leg.  Jour.  289.) 

The  Constitution,  which  went  into  effect  in  January,  1874, 
dues  not  name  the  specific  articles  or  kinds  of  property  sub- 
ject to  taxation.  It  wisely  left  that  to  sound  legislative  dis- 
cretion. There  is  nothing  therein  indicating  an  intention  to 
prohibit  the  imposition  of  taxes  on  any  species  of  property 
previously  subjected  thereto. 

Section  8,  of  the  Act  of  11th  April,  1799,  (3  vol..  Laws  of 
Pa.,  395),  subjected  to  taxation,  offices  and  posts  of  profit, 
trades,  professions  and  occupations,  with  some  exceptions. 

The  Act  of  15th  April,  1834,  in  substantially  the  same  lan- 
guage, recognized  the  same  as  property,  and  subjected  them 
to  taxation. 

With  the  single  exception  of  the  salaries  of  law  judges, 
protected  from  reduction  by  the  Constitution  (Commonwealth 
r.  Mann,  5  W.  &  S.  403),  the  exercise  of  legislative  action  in 
taxing  such   subjects  generally  has    not    been   questioned.* 
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When  the  people  gave  eflfect  to  the  present  Constitution,  the 
presumption  is  that  they  acted  with  a  knowledge  and  under- 
standing of  the  species  of  property  which  had  been  subjected 
to  taxation  for  three  quarters  of  a  centurv. 

Section  2,  of  the  Act  of  20th  April,  1874  (Pur.  Dig.,  p. 

1928),  inter  aZia,  declares :  "Any  county may"  incur 

debt  or  increase  its  indebtedness  to  an  amount  in  the  aggre- 
gate not  exceeding  two  per  centum  upon  the  assessed  value  of 
the  taxable  property  therein,  as  fixed  and  determined  by  the 
last  preceding  assessed  valuation  thereof." 

The  tax  had  been  laid  at  the  commencement  of  the  year 
with  all  due  formality.  The  subjects  on  which  the  taxes  were 
imposed  had  not  been  questioned.  The  last  preceding  assess- 
ment had  established  the  valuation  thereof.  When  the  county 
commissioners  entered  into  the  contract  in  question  in  Sep- 
tember following,  they  had  a  right  to  adopt  that  valuation  as 
the  basis  of  their  action.  They  did  so.  They  were  not  re- 
quired to  look  behind  it.  They  recognized  its  validity,  and 
made  their  action  conform  thereto.  Whatever  questions 
might  arise  as  to  the  character  of  these  items  for  some  pur- 
poses, yet  for  the  purpose  we  are  now  considering,  they  were 
correctly  treated  as  taxable  property  within  the  meaning  of  the 
Constitution.  The  case  of  Banger's  Appeal,  (16  W.  N.  C, 
289),  is  not  in  conflict  with  this  conclusion.  That  was  an 
attempt  to  impose  an  income  tax  under  an  invalid  city  ordi- 
nance taxing  occupations. 

Decree  affirmed,  and  appeal  dismissed  at  the 
costs  of  the  appellants. 


Bryar^s  Appeal. 

1.  A  purchaser  of  land  from  an  assi&poiee  in  bankruptcy,  subject  to  a 
mortgage  ^ven  by  the  bankrupt,  t&es,  as  respects  the  bankrupt,  his 
equity  of  redemption  and  nothing  more.  If  he  afterwards  purchases 
the  mortgage  and  sells  the  land  under  a  judgment  recovered  on  the 
mortgage,  and  he  himself  becomes  the  purchaser,  the  wife's  right  of 
dower  is  divested  by  the  sale. 

2-  A  mortgage  does  not  necessarily  merge  or  become  extinct  by  being 
united  in  me  same  person  with  the  fee.  When  a  person  becomes 
entitled  to  an  estate  subject  to  a  charge  for  his  own  benefit,  he  ma^ 
take  the  estate  and  keep  up  the  charge.  The  question  in  such  case  is 
upon  the  intention,  actual  or  presumed,  of  the  persons  in  whom  the 
estates  are  united. 

8.  Hoore  v,  Harrisburg  Bank,  8  Wa(ts,  138,  followed. 
1  Amekman — 6 
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October  27th,  1885.  Before  Mbrcub,  C.  J.,  Gordox, 
Trunkey,  Sterrett,  Green,  and  Clark,  JJ.  Paxson,  J., 
absent. 

Appeal  from  the  Court  of  Common  Pleas,  No.  2,  of  Alle- 
gheny  county:  Of  October  and  November  Term,  1885, 
No.  63. 

This  was  an  appeal  by  Jane  Bryar  from  a  decree  of  the 
said  court  dismissing  a  bill  in  equity,  wherein  the  said  Jane 
Bryar  was  plaintiff  and  Thomas  Campbell  was  defendant. 

the  bill  alleged : 

1.  That  the  plaintiff,  Jane  Bryar,  was  the  widow  of  James 
Bryar,  of  the  City  of  Pittsburgh ;  that  he  d,ied  August  30th, 
1881,  intestate,  leaving  her  and  seven  children  surviving  him. 

2.  That  he  died  seised  of  the  undivided  half  of  about  seven 
acres  of  land  situate  in  the  twenty-first  ward  of  the  City  of 
Pittsburgh. 

8.  That  during  the  time  he  was  seized  in  fee  of  said  land 
there  were  improvements  upon  it,  which  are  still  upon  it, 

4.  That,  as  widow,  she  is  entitled  by  law  to  her  dower  in 
the  said  undivided  one  half  of  the  said  seven  acres  of  land 
of  which  she  had  not  been  divested  during  his  life,  nor  since. 

She  therefore  prayed : 

1.  That  an  account  of  the  rents  and  profits  of  said  un- 
divided one  half  of  said  lands  might  be  taken,  and  that  one 
sixth  part  might  be  paid  her. 

2.  That  she  might  have  assigned  to  her,  as  her  dow^r,  one 
sixth  part  of  said  lands  for  life. 

3.  General  relief. 

The  defendant  admitted  the  allegations  made  in  the  first, 
second  and  third  paragraphs  of  plaintiff's  bill,  but  denied  that 
the  plaintiff  was  entitled  to  dower  in  said  land. 

The  plaintiff  then  filed  an  amended  bill,  alleging: 

1.  On  the  1st  of  October,  1874,  James  Bryar  executed  two 
mortgages  on  the  seven  acres  of  land  mentioned  in  plaintiff's 
bill  filed  in  this  case,  one  to  Thomas  McClintock  for  the  sum  of 
$3,000,  the  other  to  Ed.  R.  James  for  the  sum  of  |2,000.  Botli 
of  these  mortgages  were  recorded.  The  mortgage  to  Ed.  R. 
James  was  foreclosed  and  judgment  entered  thereon  the  12tli 
day  of  April,  1878,  for  $2,355.81 ;  the  one  to  McClintock  was 
foreclosed  and  judgment  entered  thereon  the  12th  day  of 
April,  1878,  for  $3,633.76,  in  Court  of  Common  Pleas,  No.  1, 
of  Allegheny  county. 

2.  The  said  James  Bryar  was,  on  the  8th  of  January,  1877, 
decreed  and  adjudged  a  bankrupt  upon  the  petition  of  his 
creditors,  in  District  Court  of  United  States,  Western  Dis- 
trict of  Pennsylvania ;  and  Robert  Arthurs  was,  on  the  8th 
day  of  February,  1877,  chosen  assignee  of  his  estate  by  the 
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creditors,  at  a  meeting  called  for  that  purpose  ;  and  tlie  regis- 
ter in  bankruptcy,  by  virtue  of  the  authority  vested  in  liini, 
by  his  deed  of  assignment  bearing  date  the         day  of  , 

1877,  conveyed  to  said  assignee  the  said  seven  acres  (inter 
alia)  as  the  property  of  said  James  Bryar. 

3.  Upon  the  petition  of  the  said  Robert*  Arthurs,  assignee, 
the  said  District  Court  of  the  United  States  did,  on  the  19tli 
day  of  May,  1877,  order  and  direct  the  sale  of  said  seven 
acres  divested  of  all  liens — and  subsequently,  did  order  and 
direct  that  the  same  should  be  sold,  divested  of  all  liens,  or 
subject  only  to  tlie  fii*st  mortgages,  amounting  to  about  six 
thousand  dollars,  as  the  assignee  might  deem  to  the  interest 
of  said  estate. 

4.  After  due  and  legal  notice  by  advertisement,  the  said 
assignee,  Robert  Arthurs,  did  as  directed  by  said  court, 
expose  the  said  before-described  piece  of  land  with  the  build- 
ings, and  subject  to  the  first  mortgages,  viz.,  the  said  two 
mortgages  mentioned  in  paragraph  first  of  this  bill,  to  public 
sale,  and  did  then  and  there  sell  the  same  (subject  only  to 
tfie  payment  of  said  mortgages)  to  the  said  Thomas  Camp- 
bell, the  defendant,  for  the  sum  of  three  thousand  five  hun- 
dred dollars ;  and  said  assignee  made  return  of  said  sale  to 
said  district  court,  which  was,  on  May  21st,  1878,  confirmed 
absolutely,  and  said  assignee  ordered  to  make  and  deliver  to 

.  said  Thomas  Campbell,  the  purchaser,  a  deed  for  the  ssime, 
subject  to  the  payment  of  said  mortgages,  as  by  reference  to 
the  records  of  said  court  will  more  fully  appear.  And  iu 
pursuance  of  said  order  and  sale,  the  said  Robert  Arthurs, 
assignee  as  aforesaid,  did,  on  the  22d  day  of  May,  1878, 
execute  a  deed  to  said  Thomas  Campbell  for  the  aforesaid 
seven  acres  of  land,  subject  to  the  payment  of  the  aforesaid 
two  mortgages;  said  deed  is  recorded  in  the  recorder's  office 
of  Allegheny  county. 

5.  After  the  confirmation  of  said  sale  to  said  Campbell,  and 
the  execution  by  said  Robert  Arthurs,  assignee  as  aforesaid, 
of  the  aforesaid  deed  to  said  Thomas  Campbell  for  said  seven 
acres,  viz.:  On  the  7th  of  June,  1878,  Wm.  B.  Rodgers,  as 
the  attorney  of  said  Thomas  Campbell,  purchased  the  judg- 
ments obtained  on  the  aforesaid  two  mortgages,  with  money 
furnished  him  by  said  Thomas  Campbell  for  that  purpose, 
and  had  them  assigned  to  himself.     Afterwards,  to  wit:  On 

*  the  15th  of  August,  1879,  an  al.  levari  facias,  at  No.  277 
September  Term,  1879  (at  the  instance  of  said  W.  B.  Rodgers, 
as  attorney  of  said  Thomas  Campbell),  was  issued  against 
said  James  Bryar  on  said  judgment  No,  204  June  Term,  1878, 
by  virtue  of  which  the  sheriff  of  Allegheny  county  exposed 
to  public  sale  the  said  soven  acres  of  land,  and  sold  the  same 
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to  W.  B.  Rodgers  for  $50,  and  executed,  acknowledged  in 
open  court,  and  delivered  to  said  purchaser  his  official  deed 
therefor,  which  deed  is  duly  entered  in  said  Court  of  Common 
Pleas,  No.  1,  in  SherifiTs  Deed  Docket  8,  p.  604. 

6.  The  said  W.  B.  Rogers  bought  said  seven  acres  of  land 
at  the  sheriffs  sale  aforesaid,  as  attorney  for  said  Thomas 
Campbell,  and  for  his  benefit,  and  after  the  execution  of  said 
sheriff's  deed  to  said  W.  B.  Rodgers,  he  the  said  W.  B. 
Rodgers,  by  his  deed  dated  November  18th,  1881,  recorded  in 
the  recorder's  ofiBce  of  Allegheny  county,  conveyed  said  land 
to  said  Thomas  Campbell,  the  respondent. 

Your  oratrix,  therefore,  in  addition  to  the  relief  prayed  for 
in  the  original  bill,  asks  the  court  to  decree  that  the  sheriflTs 
sale  aforesaid  to  said  W.  B.  Rodgers,  did  not  divest  her  dower 
in  said  land. 

The  defendant  answered  the  plaintiffs  amended  bill  as 
follows : 

1.  I  believe  the  statements  of  paragraphs  1,  2  and  3  to  be 
true. 

2.  Robert  Arthurs,  assignee  of  James  Bryar,  in  compliance 
with  the  orders  of  court,  exposed  the  seven  acre  tract  to 
public  sale,  free  from  all  liens,  except  the  first  mortgages  on 
said  tract  made  to  Edward  R.  James  and  Thomas  McClintock, 
and  sold  the  same  to  me  at  said  sale,  free  from  all  liens,  ex- 
cept the  said  two  mortgages,  and  upon  return  of  sale  made, 
the  same  was  confirmed,  and  a  deed  therefor  made  to  me 
according  to  the  terms  of  sale.  I  expressly  deny  that  I  ever 
agreed  to  pay  said  mortgages. 

3.  Judgments  having  been  obtained  on  said  mortgages,  the 
tract  therein  described  was  advertised  at  sheriffs  sale,  and  in 
order  to  protect  myself  I  furnished  Win.  B.  Rodgers  nearly 
all  the  money  required,  and  he  purchased  said  judgments  and 
had  them  assigned  to  himself,  and  subsequently  the  said 
tract  was  sold  at  sheriff's  sale,  and  purchased  by  him, 

.  4.  The  statements  in  the  sixth  paragraph  are  true.  After 
the  sale  to  W.  B.  Rodgers,  as  aforesaid,  I  repaid  him  the 
amount  of  his  own  money  which  he  had  advanced  to  purchase 
said  mortgages,  and  he  made  a  deed  to  nie  for  the  premises. 

The  plaintiff  filed  a  replication,  and  Alfred  Kerr,  Esq.,  was 
appointed  Master,  who  beard  the  parties,  and  reported  as 
follows : 

That  the  plaintiff,  Jane  Bryar,  is  the  widow  of  James 
Bryar,  deceased,  having  been  married  to  him  in  the  year 
1852,  and  he  having  died  August  31st,  1881 ;  and  that  the 
said  James  Bryar  died  intestate,  leaving  said  widow  and 
seven  children. 

That  on  the  10th  day  of  June,  1856,  by  the  deed  of  John 
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McElroy  to  S.  B.  McElroy  and  James  Bryar,  the  said  James 
Bryar  became  seised  in  fee  simple  of  the  undivided  one  half 
of  the  seven  acres  of  land  described  in  plaintifTs  bill. 

That  on  the  17th  day  of  March,  1863,  by  the  deed  of  S.  B. 
McElroy  and  wife  to  said  James  Bryar,  the  latter  became 
seised  in  fee  simple  of  the  other  undivided  one  half  of  said 
seven  acres,  thereby  becoming  the  owner  in  fee  simple  of  the 
whole  of  the  same. 

That  said  James  Bryar  and  his  wife,  the  plaintiff,  bv  their 
deeds  to  James  Brennan,  dated  November  27th,  1870,  to 
Henry  Falkenstein,  dated  May  7th,  1872,  and  to  Barbara 
WeinkofiF,  dated  August  7th,  1872,  sold  and  conveyed  three 
several  small  lots,  together  containing  about  one  fourth  of  an 
acre,  being  a  portion  of  said  seven  acres  to  the  persons  named 
respectively. 

That  on  October  Ist,  1874,  the  said  James  Bryar  executed 
two  mortgages  on  said  seven  acres,  excepting  the  three  lots 
sold  as  aforesaid;  one  in  favor  of  Thomas  McClintock  for 
$3,000,  and  the  other  in  favor  of  E.  R.  James  for  $2,000,  and 
each  payable  in  two  years. 

That  on  the  8th  of  January,  1877,  the  said  James  Bryar,  on 
petition  of  his  creditors,  was  adjudged  a  bankrupt  by  the  Dis- 
trict Court  of  the  United  States  for  the  Western  District  of 
Pennsylvania,  and  on  the  8th  day  of  February,  1877,  Robert 
Arthui-s  was  duly  chosen  assignee  of  his  estate,  to  whom  on 
the  24th  day  of  February,  1877,  the  Register  in  Bankruptcy, 
by  his  deed  of  assignment,  conve3'ed  all  the  estate  of  said 
James  Brj^ar,  bankrupt,  including  the  said  mortgaged  premises, 
being  the  unsold  portion  of  said  seven  acres. 

That  on  petition  of  said  assignee,  the  said  District  Court  of 
the  United  States,  by  its  order  dated  June  2d,  1877,  and  its 
further  order  dated  November  24th,  1877,  directed  the  said 
land,  inter  alia^  to  be  sold  by  the  assignee  for  cash,  free  from 
liens,  or  subject  to  the  liens  of  the  mortgages  aforesaid. 

That  on  the  30th  day  of  March,  1878,  pending  said  order  of 
sale  in  bankruptcy,  writs  of  icire  facias  were  issued  on  said 
mortgages  of  E.  R.  James  and  Thomas  McClintock,  and  on  April 
12tk,  1878,  judgments  ivere  had — in  tlie  former  for  $2,355.81 
and  in  the  latter  for  $3,533.75 — and  soon  after  writs  of  levari 
facioM  were  issued  on  both  judgments,  which  writs  were  stayed 
by  plaintiffs  attorney  on  the  day  of  sale. 

That  on  the  6th  day  of  May,  1878,  the  assignee  in  bank- 
ruptcy made  return  to  the  said  District  Court  of  the  United 
States,  showing  that  he  had  sold  the  "  seven  acres,  more  or 
less,"  to  Thomas  Campbell,  the  defendant,  for  the  sum  of 
$8,500.00,  free  from  all  liens  except  said  mortgages  of  E.  R. 
James  and  Thomas  McClintock,  which  return  was  on  May 
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28th,  1878,  confirmed  absolutely  by  ^aid  court,^and  the  assignee 
was  ordered  and  directed  to  make  a  deed  for  the  same  to  the 
defendant,  Thomas  Campbell,  the  purchaser,  on  compliance 
with  the  terms  of  sale. 

That  on  the  22d  day  of  May,  1878,  the  said  assignee  made 
and  delivered  his  deed,  conveying  for  the  consideration  of 
l|3,500.00,  the  said  land  to  the  defendant,  Thomas  Campbell, 
Rubject  to  the  said  mortgages  of  E.  R.  James  and  Thomas 
McClintock,  and  that  said  deed  declares,  among  its  recitals, 
that  said  property  was  sold  at  public  sale  to  the  defendant 
"  subject  only  to  the  payment  of  said  mortgages." 

That  in  the  month  of  June,  1878,  the  defendant  became, 
through  a  purchase  made  by  and  in  the  name  of  W.  B.  Rod- 
gei*s  Esq.,  his  attorney,  the  owner  of  the  judgments  obtained 
on  said  mortgages,  and  that  the  money  was  furnished  by  the 
defendant  to  effect  said  purchase. 

That  in  the  month  of  September,  1878,  the  said  defendant, 
Thomas  Campbell,  purchaser  at  assignee's  sale,  went  into  pos- 
session of  said  land  under  and  by  virtue  of  said  deed  from 
the  assignee. 

That  in  the  month  of  August,  1879,  W.  B.  Rodgers,  Esq., 
the  attorney  of  said  Thomas  Campbell,  caused  to  be  issued  an 
alias  writ  of  levari  facias  to  No.  277,  September  Term,  1879, 
on  said  judgment  obtained  on  the  mortgage  of  E.  R.  James, 
by  virtue  of  which  the  sheriff  of  Allegheny  County,  on  the 
6th  day  of  September,  1879,  sold  the  said  premises  for  $50.00 
to  the  said  W.  B.  Rodgers,  who  purchased  the  same  for  the 
benefit  of  his  client,  the  defendant,  and  said  sheriff  on  the 
20th  day  of  September,  1879,  made,  acknowledged  and  deliv- 
ered his  deed  for  the  same  to  said  purchaser,  who  by  his  deed 
dated  November  18th,  1881,  conveyed  the  same  to  the  de- 
fendant. 

The  question  presented  for  the  decision  of  the  Master  iu 
this  case  is  as  follows : 

Is  the  plaintiff,  Jane  Bryar,  on  the  foregoing  facts,  entitled 
to  dower  in  the  undivided  one  half  of  the  unsold  portion  of 
the  seven  acres  of  land  described  in  the  bill,  which  was  ac- 
quired by  her  deceased  husband  by  the  deed  of  John  McElroy 
to  S.  B.  McElroy  and  himself  ? 

The  defendant  became  the  owner  of  the  unsold  portion  of 
said  seven  acres  of  land,  subject  to  the  payment  of  the  mort- 
gages of  E.  R.  James  and  Thomas  McClintock,  in  May,  1878, 
by  virtue  of  a  sale  in  bankruptcy,  and  a  deed  from  the  as- 
signee, conveying  all  the  right,  title  and  interest  of  the  plaint- 
ift'*8  husband,  James  Bryar,  since  deceased.  In  June  following 
he  became  the  owner  of  the  judgments  which  had  been 
obtained  on  said  mortgages,  through  a  purchase  made  by  hi* 
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attorney.  In  September  following,  (1878,)  he  went  into  pos- 
session of  said  land,  under  and  by  virtue  of  his  deed  from  the 
assignee  in  bankruptcy.  In  August,  1879,  after  being  in  pos- 
session, as  owner,  for  about  eleven  months,  he  caused  an  aliai 
lev,  fa.  to  be  issued  on  the  judgment  obtained  on  the  mortgage 
of  E.  R.  Jamea  to  No.  277,  September  Term,  1879,  in  the 
Court  of  Common  Pleas  No.  1,  of  said  county,  upon  which 
writ  the  said  property  was  sold  by  the  sherifiF  to  defendant's 
attorney,  who  received  the  sheriffs  deed  therefor,  about  Sep- 
tember 20th,  1879,  and  afterwards  conveyed  the  property  to 
his  client,  the  defendant.  There  is  no  doubt  that  the  defend- 
ant was  the  real  purchaser  both  of  the  land  at  the  sheriffs 
sale  and  of  the  judgment  on  which  it  was  sold. 

Under  the  decision  in  the  case  of  Lazear  v.  Porter,  6  Norris, 
513,  the  purchaser  of  real  estate  at  a  sale  in  bankruptcy  takes 
subject  to  the  right  of  dower  of  the  bankrupt's  wife.  The 
defendant,  therefore,  by  his  purchase  at  the  sale  in  bankruptcy, 
took  said  land  subject  to  the  plaintiffs  right  of  dower,  as  well 
as  subject,  by  the  terms  of  sale,  to  the  payment  of  said  mort- 
gages. By  the  death  of  her  husband,  in  August,  1881»  her 
right  of  dower  became  a  vested  estate  in  dower,  unless  the 
sheriffs  sale  in  September,  1879,  had  divested  her  right. 

It  is  undoubtedly  the  law  in  our  state  that  a  judicial  sale 
on  a  valid  lien  divests  dower.  Did,  then,  the  judgment 
obtained  on  said  mortgage  of  E.  R.  James  retain  its  validitj' 
as  a  lien,  Notwithstanding  the  fact  that  the  defendant  volun- 
tarily purchased  the  same  after  having  previously  purchased 
the  land  subject  to  the  payment  of  said  mortgage?  If  it  did, 
then  the  sale  by  the  sheriff  conveyed  a  good  title  to  the  land, 
divested  of  the  plaintiff's  right  of  dower. 

The  Master  finds  this  question  determined  by  the  Supreme 
Court  in  the  case  of  James  Bryar  and  Jane  Bryar,  his  wife, 
in  right  of  said  Jaue  Bryar  v,  John  W.  Beckett,  William  B. 
Rodgers  and  Thomas  Campbell,  at  No.  184,  October  and  No- 
vember Term,  1881:  30  Pitts.  L.  J.,  old  series,  p.  12.  In  that 
case  wei-e  involved  the  essential  facts  of  this  case.  It  was  vir- 
tually between  the  same  parties,  concerned  the  same  land, 
and  involved  the  question  of  law  above  stated,  which  was 
determined  adversely  to  the  plaintiff,  the  Supreme  Court,  in 
effect,  deciding  that  the  said  judgment  was  a  valid  lien  in  the 
hands  of  its  purchaser,  the  defendant,  and  that  the  sheriffs 
sale  thereon  conveyed  to  him  a  good  title. 

The  Master  is  bound  by  this  decision  and  is  therefore  of 
opinion  that  the  plaintiff  is  not  entitled  to  dower  as  claimed, 
and  that  the  bill  should  be  dismissed ;  and  as  required  by  his 
order  of  appointment,  he  respectfully  suggests  the  following 
fuim  of  decree,  viz : 
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And  now  ,  this  cause  came  on  to  be  heard 

at  this  term,  on  bill,  answer,  amended  bill,  answer  to  amended 
bill,  testimony  and  the  report  of  the  Master,  and  exceptions 
thereto,  and  having  been  argue4  by  counsel,  upon  considera- 
tion thereof  by  the  court,  it  is  ordered,  adjudged  and  decreed 
that  the  bill  of  plaintiff  be  dismissed,  and  that  she  pay  the 
costs. 

The  plaintiff  and  the  defendant  excepted  to  the  report  of 
the  Master. 

The  court  filed  no  opinion  on  the  exceptions  but  dismissed 
them  and  entered  the  following  decree. 

And  now,  20th  Feb.,  1885,  this  cause  came  on  to  be  heard 
on  bill,  answer,  replication.  Master's  report  and  exceptions 
thereto,  and  was  argued  by  counsel,  whereupon  it  is  ordered, 
adjudged  and  decreed  that  the  bill  be  dismissed  at  the  plain- 
tiff's costs,  and  the  Master's  fee  is  fixed  at  fifty  dollars  by 
consent  of  counsel. 

The  plaintiff  thereupon  took  this  appeal  assigning  for  error 
the  overruling  of  her  exceptions  to  the  Master's  report  and 
,  the  decree  of  the  court  dismissing  her  bill. 

S.  JI.  Geyer^  (John  N.  McClowry^  with  him)  for  appellant. 
— The  wife's  contingent  right  of  dower  is  not  divested  by  an 
assignee's  sale  in  bankruptcy  of  her  husband's  interest  in  the 
land :  Lazear  v.  Porter,  Assignee,  6  Norris  513 ;  Porter,  As- 
signee V.  Lazear,  109  U.  S.  Rep.  84.  * 

It  does  not  make  any  difference  whether  the  property  is 
sold  free  or  subject  to  liens,  the  right  of  dower  still  remains: 
Kelso's  Appeal,  12  W.  N.  C.  475. 

When  Campbell  paid  off  the  mortgages,  their  liens  on  the 
land  thereby  became  extinct,  and  a  sale  thereon  by  the  sheriff 
would  be  void.  "  If  the  plaintiff,  in  a  judgment,  became  the 
owner  of  the  land  upon  which  that  judgment  is  a  lien,  the 
lien  thereby  becomes  extinct  by  operation  of  law,  and  no  sub- 
sequent sale  of  the  land  by  the  sheriff,  upon  that  judgment  will 
vest  a  title  in  the  purchaser:"  Koonsv.  Hartman,  7  Watts,  20. 

Mr.  Justice  Gordon,  delivering  the  opinion  of  the  court  in 
The  Dollar  Savings  Bank,  for  use,  v.  Burns,  6  Norris  491, 
says :  Having  bought  the  land  subject  to  the  mortgage  and 
having  afterwards  paid  off  the  mortgage,  he  did  that  which 
he  was  in  duty  bound  to  do.  So  we  contend  here  that  when 
Campbell  paid  off  these  mortgages  he  did  that  which,  by  the 
terms  of  the  sale,  it  was  his  duty  to  do.  They  constituted 
part  of  his  bid,  and  he  had  no  legal  right  to  use  them  for  the 
purpose  of  divesting  an  estate  subject  to  which  he  purchased 
the  property.  The  same  doctrine  enunciated  in  Hansell  v. 
Lutz,  8  Harris,  284. 
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Thoma9  M.  Marshall^  ( Imhrie  and  Wm.  B,  Rodgers,  with 

him)  for  appellee. — Thoraas  Campbell  purchased  at  the  bank- 
rupt sale  the  equity  of  redemption  which  existed  in  James 
Biyar.  This  was  subject  to  the  legal  title  of  the  mortgagrees, 
E.  R.  James  and  Thomas  McClintock.  The  counsel  of  Wra. 
Campbell  found  that  two  outstanding  charges  existed  against 
the  property,  one  the  mortgagees,  the  other  the  contingent  dower 
right  of  Jane  Bryar.  W.  B.  Rodgers  purchased  in  his  own 
name  the  mortgages  and  proceeded  to  sell  the  property.  The 
mortgages  were  kept  afoot  for  the  express  purpose  of  perfect- 
ing the  equitable  title  purchased  at  the  bankrupt  sale.  Was 
this  a  legal  exercise  of  power?  The  plaintiff  in  error  con- 
tends first,  that  Campbell  agreed  to  pay  these  mortgages  as  a 
part  of  his  bid.  This  no  fact  sustains.  There  was  no  per- 
sonal duty  or  obligation  of  payment.  It  was  discretionary 
with  him  whether  he  should  stand  on  the  equity  of  redemp- 
tion which  he  had  purchased,  or  go  farther  and  perfect  his 
equity  into  a  legal  title.  It  requires  neither  argument  nor 
citation  of  authority  to  sustain  this  position. 

The  plaintiff  in  error  further  contends  that  the  purchase  of 
the  mortgages  of  E.  R.  James  and  Thomas  McClintock  worked 
a  merger  by  operation  of  law.  It  is  true  no  authority  is  cited 
for  this  position,  because  none  exists.  There  are  t\yo  answers 
to  this  claim.  Fii-st,  a  legal  title  does  not  raei*ge  in  an  equity. 
** A  legal  estate  cannot  merge  in  an  equitable  one:"  Pening- 
ton  V.  Coates,  6  Wharton  282,  "  equity  does  not  favor  mergers, 
and  in  law  mergers  are  said  to  be  odious." 

"A  merger  is  for  the  benefit  of  him  in  whom  the  two 
interests  unite  ;  it  will  never  take  place  when  it  is  against  his 
interest,  or  when  it  is  most  for  his  advantage  to  keep  the 
charge  alive  : "  Wallace  v.  Blair,  1  Grant  75. 

"A  mortgage  does  not  necessarily  merge  or  become  extinct 
by  being  united  in  the  same  person  as  the  fee,  but  on  the  con- 
trary, when  it  was  the  intention  of  the  parties  that  it  should 
not  merge,  but  continue  to  subsist  for  the  protection  of  the 
owner  against  subsequent  incumbrances,  he  may  keep  it  afoot, 
sue  out  a  scire  faciei  in  the  name  of  the  mortgagee  against 
the  mortgagor,  with  notice  to  himself,  obtain  a  judgment,  and 
sell  the  estate  mortgaged:"  Moore  v.  Harrisburg  Bank,  8 
Watts  188. 

**  It  is  only  in  those  cases  where  it  is  perfectly  indifferent  to 
the  party  in  whom  the  interests  have  united,  whether  the 
chai-ge  or  term  should  not  subsist:"  Penington  v.  Coats, 
6  Wharton  282. 

"Merger  depends  generally,  but  not  universally,  on  the 
intention  of  the  party  to  be  affected,  an  intent  to  prevent  is 
to  be  presumed  wherever  it  was  liis  interest  that  the  term  or 
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incumbrance  should  not  sink  in  the  inheritance,  and  that  such 
a  consequence  takes  place  only  when  it  is  indifferent  to  him :  '* 
Richards  v.  Ayres,  1  W.  &  S.  485 ;  Wilson  v.  Gibbs,  4  Casey 
151;  Dougherty  v.  Jack,  6  Watts  466;  Turner  v,  Waterson, 
4  W.  &  S.  171 ;  Kline  v.  Bowman,  19  Penn.  St.  24 ;  Shertzer 
V.  Herr,  19  Penn.  St.  84. 

Mr.  Justice  Trunkey  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

Robert  Arthurs,  assignee  of  James  Bryar,  a  bankrupt,  sold 
and  conveyed  the  laud  to  Thomas  Campbell,  for  consideration 
of  $3,500,  subject  to  the  lien  of  two  mortgages,  one  to  T.  Mc- 
Clintock  and  the  other  to  E.  R.  James.  Subsequently,  said 
Campbell  by  his  attorney,  purchased  said  mortgages  and  the 
judgments  which  had  been  obtained  thereon,  issued  a  writ  of 
levari  facia%  on  one  of  them  by  virtue  of  which  the  land  was 
sold  at  sheriff's  sale  for  $50,  and  on  November  18th,  1881,  the 
attorney  conveyed  the  title  acquired  at  the  sheriff's  sale  to 
Campbell. 

;.  By  the  purchase  at  the  assignee's  sale  Campbell  obtained 
JBryar's  equity  of  redemption,  and  as  respects  him  nothing 
wore.  He  bought  the  land  subject  to  the  mortgages,  and 
there  is  no  way  that  he  could  hold  the  land  under  that  pur- 
chase and*  compel  Bryar  to  pay  the  whole  or  a  part  of  the 
debt.  His  bid  was  in  addition  to  the  debts  secured  by  the 
mortgages.  He  contracted  no  personal  liability,  and  was  at 
liberty  to  suffer  the  mortgagees  to  cause  the  land  to  be  sold  at 
judicial  sale,  in  which  case  he  could  have  bought  it  himself. 
But  when  he  chose  to  hold  the  equity  of  redemption,  and  pur- 
chased the  debt  he  freed  Bryar  from  liability  for  its  payment, 
and  can  collect  no  part  thereof  out  pf  Bryar's  other  property, 
if  he  has  any :  Dollar  Savings  Bank  v.  Burns,  87  Pa.  St.  491. 

A  sheriff's  sale  of  land  on  a  judgment  divests  the  dower  of 
the  debtor's  wife.  And  if  necessary  for  the  payment  of  a 
decedent's  debts  to  sell  real  estate,  the  sale  thereof  by  order 
of  court  for  that  purpose  divests  the  widow's  dower  or  estate 
under  the  intestate  laws.  Mortgages  are  commonly  called 
securities  for  payment  of  money,  or  performance  of  contract. 
They  are  our  highest  form  of  securities ;  in  some  respects 
more  than  a  lien,  for  they  are  formal  pledges  of  the  land. 
Therefore,  no  part  of  mortgaged  land  is  exempted  from  sale 
in  satisfaction  of  the  mortgage  by  virtue  of  the  statute  ex- 
empting "property  to  the  value  of  three  hundred  dollars 
"from  levy  and  sale  on  execution,  issued  upon  any  judgment 
obtained  upon  contract."  Gangwere's  Appeal,  86  Pa.  St.  466. 
And  the  statute  which  provides  that  the  '•  widow  or  children 
of  any  decedent,  dying  within  this  commonwealth,  may  retain 
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either  real  or  personal  property  belonging  to  said  estate  to  the 
value  of  three  hundred  dollars,  and  the  same  shall  not  be  sold, 
but  suffered  to  remain  for  the  use  of  the  widow  and  family," 
has  no  force  against  a  mortgage  given  by  the  decedent  in  his 
lifetime:  Nerpel's  Appeal,  91  Id.  834.  A  first  mortgage  is 
unaffected  by  a  sheriff's  sale  upon  a  subsequent  lien ;  the 
purchaser  at  such  sale  buys  the  equity  of  redemption.  The 
mortgagee,  like  a  purchaser,  is  not  prejudiced  by  a  secret 
equity,  or  title,  of  which  he  had  no  knowledge  or  notice,  and 
where  there  were  no  circumstances  to  put  him  on  inquiry. 
When  Bryar's  land  was  sold  by  the  assignee,  he  was  bankrupt, 
his  whole  estate  was  liable  for  his  debts,  and  after  that  sale 
he  had  no  equitable  interest  in  the  land.  His  wife,  under  the 
laws  of  this  commonwealth,  had  no  estate  in  his  land  that 
could  stand  against  his  creditoi^s.  The  sale  by  the  assignee  in 
bankruptcy  did  not  divest  her  dower,  but  she  had  no  equity  to 
prevent  a  sheriffs  sale  on  a  judgment  against^ her  husband. 
Campbell  acquired  the  title  of  the  mortgagees  and  their  right 
of  possession,  and  had  he  not  been  in  possession,  he  could 
have  recovered  in  ejectment.  The  sheriffs  sale  is  unimpeached 
for  fraud — it  evidences  that  the  land  was  worth  no  more  than 
the  mortgage  debts. 

A  mortgage  does  not  necessarily  merge  or  become  extinct 
by  being  united  in  the  same  pei*son  with  the  fee.  When  a 
person  becomes  entitled  to  an  estate  subject  to  a  cjiarge  foi* 
his  own  benefit,  he  may  take  the  estiite  and  keep  up  the 
charge.  The  question  in  such  case  is  upon  the  intention, 
actual  or  presumed,  of  the  persons  in  whom  the  estates  are 
united:  Moore  v.  Harrisburg  Bank,  8  Watts,  138,  Camp- 
bell had  an  interest  in  preserving  the  mortgages  until  after 
foreclosure  and  sale,  for  the  purchaser  at  such  sale  would  take 
as  good  title  as  the  mortgagor  appeared  to  have.  If  the  mort- 
gagee had  no  knowledge  of  an  adverse  title  he  had  a  right  to 
perfect  his  title  if  he  could,  but  he  was  not  bound  to  buy  the 
property  if  another  should  bid  a  larger  sum  than  he  cared  to 
pay.  The  question  is  not  whether  he  could  purchase  the 
mortgage  aud  use  it  to  compel  the  debtor  to  pay  it,  but 
whether  he  can  use  it  to  protect  himself  against  adverse 
claims  which  could  not  avail  against  the  mortgagee,  or  any 
one  holding  under  him.  At  the  sheriffs  sale  upon  the  judg- 
ment on  the  mortgage,  all  persons  were  as  free  to  bid  as  if 
there  had  been  no  sale  by  the  assignee,  and  the  purchaser 
took  title  under  the  mortgagee.  It  was  said  by  the  late  Chief 
Justice  that  Campbell,  unless  he  expressly  or  by  necessary 
implication  agreed  to  pay  the  mortgages,  had  an  undoubted 
right  to  secure  his  own  title  by  purchasing  them  and  proceed- 
ing to  perfect  his  title  under  them :  Bryar  and  Wife  v.  Beckett 
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tt  al.y  13  Pitts.  L.  J.,  N.  S.  12.  In  that  case  the  present  ajv 
pellant  and  appellee  were  the  parties  reallj'  interested,  and 
the  plaintiff  claimed  to  recover  on  an  equitable  title,  of  which 
the  mortp^agees  had  no  knowledge.  The  judgment  was  entered 
against  the  plaintiff  because  the  sheriff's  sale  vested  the  title 
in  Campbell.'  In  this  action  the  plaintiff  claims  dower  in  part 
of  the  tract  which  was  not  included  in  her  equitable  title, 
and  her  counsel  has  made  a  very  ingenious  argument  in  suf)- 
port  of  her  claim,  but  we  are  not  convinced  that  the  control* 
ing  principle  in  the  recent  decision  should  be  overruled. 

Decree  aflBrmed,  and  appeal  dismissed  at  the 
costs  of  appellants. 

Sterrett  and  Clark,  J  J.,  dissent  upon  the  ground  that 
the  purchase  by  Campbell  at  the  assignee's  sale,  being  subject, 
not  only  to  the  lien  of  the  mortgages,  but  to  the  widow's 
dower  also,  he  could  not,  after  the  assignment  to  him  of  the 
former,  use  them  as  a  means  of  defeating  the  latter. 


Bell  et  al.  versus  Clark. 

Where  a  vendee  under  articles  of  sale,  who  by  their  teims  is  entitled  to 
immediate  possession  of  the  premises,  takes  possession  but  fails  to  pay 
the  purchase  money  within  the  time  fixed  for  payment  by  the  articles, 
the  vendor  may,  after  such  time  has  expired,  re-take  possession  if  he 
can  obtain  it  peaceably,  and  if  he  do  so,  the  vendee  cannot  recover 
from  him  in  ejectment  without  paying  or  tendering  the  purchase  money. 

October  27th,  1885.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  court  of  Common  Pleas  No.  1,  of  Allegheny 
county :  Of  October  and  November  Term,  No.  66. 

Ejectment  by  Adeline  Clark  against  James  H.  Bell  and 
Mrs.  L.  Coulter  to  recover  a  tract  of  land  situated  in  Robert- 
son Township,  Allegheny  County.  On  "April  1st,  1870,  Adeline 
Clark  and  her  husband  Benjamin  made  a  deed  for  the  prem- 
ises to  James  H.  Bell.  On  the  Ist  of  Julyof  the  same  year. 
Bell  and  Mrs.  Clark  entered  into  an  agreement  under  seal 
whereby  the  former  agreed  to  sell  to  the  latter  the  same  prem- 
ises for  the  consideration  of  f732.48  with  interest  payable  in 
two  years  from  the  date  of  the  agreement,  Mrs.  Clark  to  have 
possession  of  the  premises  immediately  and  on  payment  of 
the  purchase  money.  Bell  to  make  and  deliver  to  Mrs.  Clark  u 
deed  for  the  premises.  Sometime  after  the  expiration  of  tiie 
two  years  allowed  for  payment,  Mrs.  Clark  not  having  paid 
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any  of  the  purchase-money,  Bell  finding  the  premises  vacant, 
entered  into  possession  by  putting  in  a  tenant,  Mrs.  Coulter. 

Stowe,  p.  J.,  refused  to  enter  a  nonsuit  and  instructed  the 
jury  to  find  for  the  plaintiff.  Verdict  accordingly  for  six  cents 
damages  and  costs,  and  judgment  thereon. 

The  defendant  took  this  writ  assigning  as  error  (1)  the 
overruling  of  the  motion  for  a  nonsuit ;  (2)  that  the  court 
did  not  submit  the  case  to  the  jury;  (3)  that  the  court  gave 
a  binding  charge  to  find  ior  the  plaintiff. 

E.  Edgar  Galbreth^  for  plaintiff  in  error. — ^In  Pennsylvania 
an  action  of  ejectment  brought  by  a  vendee  against  his  ven- 
dor under  articles  of  sale,  is  equivalent  to  a  bill  for  specific  per- 
formance :  Rennyson  v.  Rozell,  106  Pa.  St.  412 ;  and  a  vendee 
cannot  enforce  specific  performance  without  having  paid  or 
tendered  the  purchase-money  before  bringing  suit:  Vincent  v. 
Huff,  4  S.  &  R.  298;  Brindle  v.  Mcllvane,  7  id.  345.  Hence 
he  cannot  maintain  this  action  without  payment  or  tender. 

The  effect  of  the  judgment  below  is  to  cause  a  multiplicity 
of  suits,  for  if  the  plaintiff  below  should  be  put  into  posses- 
sion. Bell  would  have  to  bring  ejectment  to  recover  the 
purchase  money,  or  the  plaintiff  file  a  bill  to  compel  a  con- 
veyance or  payment  of  the  purchase-money.  A  wrong  doer 
with  title  cannot  be  compelled  to  make  restitution  by  an 
action  of  ejectment:  Prutzman  v.  Ferree,  10  Watts  143. 

.  John  R,  Largcy  contra, — The  agreement  was  not  a  real 
naked  agreement  to  sell,  but  an  agreement  of  sale  absolute, 
with  immediate  possession  to  be  given  to  the  defendant  in 
error.  There  is  no  condition  in  the  article  which  would 
justify  Bell  in  taking  forcible  possession  of  the  premises 
because  of  the  non-payment  of  the  purchase-money. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

This  was  an  action  of  ejectment  brought  by  Adeline  Clark, 
plaintiff  below,  against  James  H.  Bell  and  Mrs.  L.  Coulter, 
defendants.  The  plaintiff^s  title  is  founded  on  certain  articles 
t)f  agreement,  dated  July  1st,  1870,  by  which  the  said  James  H. 
Bell  covenanted,  on  payment  of  the  sum  of  $732.48,  within 
two  years  from  the  date  of  the  said  agreement,  to  convey  by 
a  good  and  sufficient  deed,  to  Adeline  Clark,  the  premises 
therein  described,  and  in  the  meantime  she  was  to  have  the 
possession  thereof.  This  possession  she  seems  to  have  main- 
tained, by  her  tenants,  until  about  four  years  before  the  bring- 
ing of  this  suit.  Whether  she  received  any  rent  is  doubtful, 
certain  it  is  she  paid  no  purchase-money,  nor,  so  far  as  we  cau 
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gather  from  the  evidence,  did  she  provide  for  the  taxes,  insur- 
iiiice,  or  repairs :  all  these  were  paid  by  Bell.  Thus  matters 
stood  until  about  five  years  ago,  when  the  defendant,  finding 
the  premises  vacant,  rented  them  to  Mrs.  Coulter,  who  has 
continued  to  occupy  them  until  this  present  time.  Under 
these  circumstances,  it  cannot  be  said  that  in  thus  resuming 
dominion  over  the  property  the  vendor  was  guilty  of  either  a 
fraudulent  or  unlawful  act. 

Some  eight  years  after  the  purchase-money  was  due,  he 
quietly,  and  without  protest  or  obstruction  on  part  of  the 
plaintiflF,  re-possessed  himself  of  these  premises,  and  now,  some 
twelve  years  after  the  time  when  she,  the  plaintiff,  covenanted 
to  pay  that  purchase-money,  and  without  either  payment  or 
tender  thereof,  she  brings  this  her  action  of  ejectment,  and  is 
allowed  in  the  court  below  to  recover  an  unconditional  ver- 
dict against  her  vendor.  This  was  altogether  inequitable,  and 
should  not  have  been  permitted.  Had  the  defendant  obtained 
possession  by  force  or  fraud,  doubtless,  as  was  held  in  D'Arras 
V.  Keyser,  (2  Ca.  249,)  Mrs.  Clark  might  have  recovered  iu 
ejectment,  and  that  without  a  tender  of  the  purchase-money. 
But  as  the  case  stands,  the  doctrine  stated  does  not  apply. 
Bell  having,  in  a  peaceable  manner,  assumed  possession  of  the 
property  when  neglected,  and  apparently  abandoned  by  his 
vendee,  had  a  right  to  retain  tliat  possession  until  a  tender 
was  made  of  the  purchase-money  with  its  accrued  interest. 
The  principle  here  stated  is  an  equitable  one,  and  was  adopted 
by  this  court  as  early  as  the  case  of  Minsker  v.  Morrison, 
(2  Yeates  344,)  and  has  been  steadily  adhered  to  through  Gore 
V.  Kinney,  (10  Watts  139,)  and  many  other  cases,  down  to  the 
present  time.  The  rule  may  be  stated  thus : — Where  the  pos- 
session of  the  vendor  is  lawful,  his  vendee  cannot  maintain 
ejectment  against  him  without  proof  of  a  previous  tender  of 
the  purchase-money,  and  he  must  also  maintain  that  tender 
by  producing  that  money  in  court.  Until  he  has  thus  put  his 
vendor  in  default,  he  has  no  cause  of  action,  nor  can  he 
demand  a  verdict  conditioned  on  his  subsequent  payment  of 
the  4)urchase-nToney,  for  that  would  enable  him,  by  a  refusal 
to  comply  with  such  verdict,  to  harass  the  o.wner  of  the  legal 
title  to  no  purpose,  and  to  escape  the  result  of  his  own  experi- 
ment. We  do  not  by  this  mean  to  say  tiiat  there  are  not 
cases  of  the  kind  mentioned,  whore  a  conditional  verdict  may 
be  had,  because  equity  does  not  willingly  adopt  unbending 
rules,  and  circumsttmces  may  make  such  a  verdict  necessary 
in  order  properly  to  adjust  the  rights  of  the  parties.  The 
case  in  hand,  however,  does  not  seem  to  us  to  be  one  of  this 
character.  The  purchase-money  is  all  due  aud  unpaid,  and 
even  the  rent  received  by  the  vendor  seems  to  have  been 
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consumed  by  taxes  and  repairs ;  as  a  consequence  he  cannot 
be  called  upon  to  account  for  such  rent  as  an  offset  against 
any  part  of  the  purchase-money,  hence,  she  is  not  entitled  to 
a  verdict  of  any  kind. 

The  judgment  is  reversed. 


Pittsburgh  National  Bank  of  Commerce  versus 
Shoenberger  et  al. 

1.  Under  the  act  of  5tih  of  May,  1832,  P.  L.,  501,  and  its  supplement  of  18th 
of  April,  1865,  P.  L.,  64,  lateral  railroads,  whether  single  or  double 
track,  can  not  be  built  of  greater  width  than  twenty  feet. 

2.  As  a  greater  width  than  twenty  feet  is  expressly  prohibited  by  the 
original  act  of  1882,  the  width  becomes  a  junsdiotional  fact  which  may 
be  t^en  adyantage  of  at  any  stage  of  the  proceedings. 

3.  Seven  is  the  number  of  viewers  required  to  assess  damages. 

October  29th,  1885.  Before  Mehcur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Certiorari  to  the  Court  of  Common  Pleas,  No.  2,  of 
Allegheny  county:  Of  October  and  November  Term,  1885, 
No.  75. 

On  April  8th,  1882,  Shoenberger  &  Co.  et  al.  filed  their 
petition  in  said  court,  setting  forth  inter  alia  that  they  are  the 
owners  of  certain  coal  lands  and  mines,  in  Wilkins  township, 
county  of  Allegheny,  in  the  vicinity  of  the  Pennsylvania 
Railroad,  and  not  more  than  three  miles  therefrom. 

That  they  have  surveyed  and  marked  a  route  over  the 
lands  intervening  between  their  said  coal  lands  and  the  said 
Pennsylvania  Railroad  for  a  Lateral  Railroad  with  double 
tracks,  with  the  necessary  switches,  sidings,  chutes,  machinery, 
fixtures  and  appurtenances,  and  connecting  with  said  Penn- 
sylvania Railroad  between  Wilkins'burg  and  Edgewood  sta- 
tions, in  Sterrett  township  in  said  county,  viz:  The  whole 
of  said  lateral  railroad  being  particularly  described  and  set 
forth  ill  a  plan  annexed  and  made  part  hereof. 

The  route  as  marked,  surveyed  and  described  was  through 
the  lands  of  the  Pittsburgh  National  Bank  of  Commerce,  the 
Home  for  Aged  Protestants,  the  Western  Pennsylvania  Insti- 
tution for  the  Instruction  of  the  Deaf  and  Dumb,  and  George 
R.  Johnson,  and  was  thirty-three  feet  wide  for  its  entire 
length,  except  a  portion  over  part  of  the  lands  of  said  bank 
and  the  said  George  R.  Johnson,  where  it  was  forty-five  feet 
wide. 


Digitized  by  VjOOQIC 


96  SUPREME  COURT  [Pittthurgh 

IPittsburgh  Kat.  Bank  of  Commerce  o.  Shoenberger.] 

They  further  set  forth  in  their  petition  "  that  they  desire 
to  be  allowed  to  construct  on  said  route  a  double  track  rail- 
road, with  the  necessary  switches,  sidings,  chutes,  machinery, 
fixtures  and  appurtenances ;  and  that  all  of  said  land  so  as 
hereinbefore  described,  and  in  said  annexed  plan  marked  and 
set  forth,  is  necessary  for  said  double  track  railroad,  and  the 
necessary  switches,  sidings,  chutes,  machinery,  fixtures  and 
appurtenances." 

"They  therefore  pray  this  honorable  court  to  file  and  enter 
of  record  this,  their  petition,  and  thereupon  to  appoint  six 
disinterested  and  judicious  men,  resident  in  said  county,  to 
view  said  route  and  premises  and  examine  the  same ;  and  to 
make  report  in  writing,  according  to  the  provisions  of  thd 
Acts  of  Assembly  in  such  cases  made  and  provided,  to  this 
court,  whether  the  railroad  asked  is  necessary  for  public  or 
private  use,  as  well  as  the  damages  which  will  be  sustained  by 
the  owners  of  intervening  lands.'' 

The  said  Pittsburgh  National  Bank  of  Commerce  is  shown 
in  the  petition  and  on  the  plan  to  be  the  owner  of  the  prin- 
cipal portion  of  the  lands  over  which  the  road  passes. 

April  14th,  1882,  George  R.  Johnson  filed  exceptions  to  the 
petition  and  appointment  of  viewers,  alleging  that  the  land 
described  in  the  petition  as  belonging  to  him,  is  the  Identical 
land  now  in  the  occupancy  and  use  of  petitioners  under  a 
lease  from  him,  granting  them  a  right  of  way  for  transporting 
their  coal. 

April  15th,  1882,  George  R.  Johnson  filed  his  answer  to 
said  petition,  setting  forth  at  length  the  matters  briefly 
mentioned  in  his  said  exception.  On  the  same  day  the  West- 
ern Pennsylvania  Institution  for  the  Instruction  of  the  Deaf 
and  Dumb  filed  its  answer,  averring  its  incorporation  as  a 
public  charitable  institution,  the  gift  and  conveyance  of  its 
ground  to  said  institution,  and  its  necessity  for  the  purpose 
of  its  incorporation,  and  denying  the  right  of  petitioners  to 
take  it  for  the  use  of  said  road,  and  showing  wherein  it  would 
be  injured  by  such  appropriation. 

April  24th,  1882,  viewers  were  appointed  in  accordance 
with  the  prayer  of  the  petition. 

October  7th,  1882,  report  of  viewers  filed  in  favor  of  the 
road  as  surveyed  by  petitioners  and  described  in  the  petition 
and  fixing  the  width  a%  set  forth  therein^  and  assessing  dam- 
ages to  all  the  intervening  landowners  except  the  Western 
Pennsylvania  Institution  for  the  Instruction  of  the  Deaf  and 
Dumb,  as  to  which  they  reported  that  an  agreement  had  been 
made  between  it  and  the  petitioners  in  respect  to  the  land 
taken* 

October  22d,  1882,  exceptions  filed  by  George  R.  Johnson 
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to  the  report  of  the  viewers,  to  the  effect,  in  substance,  that 
the  road  reported  was  more  than  the  lawful  width. 

October  25th,  1882,  George  R.  Johnson  appealed  from  said 
report  to  the  Common  Pleas. 

December  31st,  1884,  the  Pittsburgh  National  Bank  of  Com- 
merce filed  an  exception  to  said  proceedings  and  the  report  of 
the  viewers,  and  joined  in  the  exception  filed  thereto  by  George 
R.  Johnson,  alleging  that  the  ground  appropriated  by  the 
petitioners,  and  reported  to  court  by  the  viewers  for  the  pur- 
poses of  said  road,  exceeded  twenty  feet  in  width,  and  was  in 
excess  of  the  quantity  which  the  petitioners  could  legally 
take* 

N©  answers  or  exceptions  were  filed  by  any  of  the  land- 
owners other  than  those  above  mentioned. 

January  8th,  1885,  petition  of  George  R.  Johnson  filed, 
stating  that  he  had  come  to  an  agreement  with  the  petitioners, 
and  accordingly  an  order  of  court  was  made  thereupon  of 
same  date,  granting  him  leave  to  withdi-aw  his  appeal  and 
exceptions. 

February  23d,  1885,  the  exceptions  filed  by  the  Pittsburgh 
National  Bank  of  Commerce  argued,  and  thereupon  overruled 
and  dismissed. 

The  Pittsburgh  National  Bank  of  Commerce  thereupon 
took  this  certiorari,  assigning  for  error  the  overruling  and  dis- 
missing her  exceptions  and  the  refusal  of  the  court  to  quash 
the  proceedings  and  vacate  and  set  aside  the  report  of  viewers. 

Thomas  C.  Lazear  for  plaintiff  in  error. —  The  Lateral 
Railroad  Act  of  May  5th,  1832,  (P.  L.,  501)  governing  pro- 
ceedings in  such  cases,  expressly  providei  in  its  3d  section 
that  such  railroads  ^^  shall  not  exceed  in  breadth  twenty  feet^^^ 
and  none  of  the  supplements  of  the  Act  authorizes  the  appro-  * 
priation  of  any  greater  width. 

Our  exceptions  are  not  too  late.  An  appeal  was  formerly 
confined  to  the  assessment  of  damages:  Horner's  Road,  37 
Penna.  St.,  333 ;  Boyd  v,  Negley,  40  lb.,  377,  and  now,  since 
the  passage  of  the  Supplemental  Act  of  February  17th,  1871, 
(P.  L.,  56)  it  extends  to  the  further  inquiry  of  the  necessity 
of  the  road.  Nothing  else,  however,  comes  within  the  scope 
of  an  appeal.  It  does  not,  therefore,  touch  the  question  of 
the  regularity  of  the  proceedings,  which  is  the  province  of 
exceptions.  No  limitation  for  filing  these  is  named  in  the  Act, 
and  as  the  exceptions  of  the  plaintiff  in  error  in  this  case  in- 
volve a  question  of  jurisdiction,  they  could  have  been  filed  in 
any  stage  of  the  proceedings. 

And  certiorari  is  the  proper  remedy  for  errors  in  overrul 
ing  exceptions :     Hall's  Appeal,  56  Pa.  St.,  238. 
1  Amerman— 7 
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George  Shiras^  Jr.  (S.  STtoyer^  Jr.^  with  him),  for  defendant 
in  error. — The  proceedings  in  this  case  were  instituted  under 
the  provisions  of  the  act  of  April  18th,  1865,  (P.  L.,  64), 
which  authorizes  the  construction  of  a  "single  or  double  track 
railroad,  with  the  necessary  sidings,  wharves,  chutes,  machin- 
ery, fixtures  and  appurtenances  for  the  transfer  and  delivery 
of  ....  coal." 

Our  construction  of  the  act  of  1865  is  that  it  was  found  by 
experience  that  the  twenty  feet  authorized  by  the  act  of  1832 
was  insufficient  for  the  profitable  carrying  on  of  said  railroad  ; 
and  as  it  was  not  practicable  to  fix  by  statute  any  definite 
width,  the  legislature  left  the  width  to  be  fixed  by  viewers, 
according  to  the  circumstances  of  each  case  ;  that  the  increased 
width  authorized  does  not  merely,  as  argued,  refer  to  sidings. 

Mr.  Justice  Green  delivered  the  opinion  of  the  court,  Jan- 
uary 4th,  1886. 

We  feel  obliged  to  say  in  this  case  that  both  under  the  act 
of  6th  of  May,  1832,  and  its  supplement  of  April  18th,  1865, 
lateral  railroads  cannot  be  built  of  greater  width  than  twenty 
feet.  Of  course,  under  the  act  of  1865,  if  a  greater  width 
than  that  is  necessary  for  the  construction  of  sidings,  wharves, 
chutes,  etc.,  mentioned  in  that  act,  such  additional  width  could 
be  used  for  those  specific  purposes.  In  that  event  the  special 
additional  structures,  together  with  the  quantity  of  ground 
requisite  for  the  purpose,  should  be  carefully  described  in  the 
petition  and  order,  so  that  they  may  appear  on  the  record. 
Both  the  original  act  and  the  supplement  authorized  the  con- 
struction of  double  track  roads,  and  hence  no  inference  of 
additional  width  cim  be  drawn  from  the  fact  that  double  track 
roads  are  authorized  by  the  supplement.  As  a  greater  width 
than  twenty  feet  is  expressly  prohibited  by  the  original  act 
of  1832,  the  width  becomes  a  jurisdictional  fact,  which  may 
be  taken  advantage  of  at  any  stage  of  the  proceedings.  We 
think,  also,  that  as  damages  are  to  be  assessed  in  the  same 
manner  as  under  the  act  of  1849,  the  number  of  viewers  should 
be  seven  instead  of  six. 

The  judgment  of  the  court  below  is  reversed, 
and  the  petition,  order,  and  all  proceedings 
are  dismissed  and  set  aside,  at  the  cost  of  the 
defendants  in  error. 


Digitized  by  VjOOQIC 


1886]  OF  PENNSYLVANIA.  99 


Head  versus  Meloney  et  al. 

If  the  remedy  of  specific  performance  is  possible  at  the  commencement 
of  a  suit  by  a  vendee,  and  whilst  the  action  is  pending  the  vendor  in 
any  way  renders  the  remedy  impracticable,  the  court  will  not  compel  the 
plaintiff  to  bring  an  action  at  law,  but  will  do  full  justice  by  decreeing 
a  recovery  in  damages. 

When  a  suit  is  brought  for  specific  performance  of  a  contract  to  convey 
land,  and  through  the  trespass  of  a  defendant  in  the  suit,  committed 
after  the  bill  has  been  filed,  the  land  is  deteriorated  in  value,  it  is  the 
duty  of  the  plaintiff,  if  he  desire  to  be  compensated  for  such  deteriora- 
tion, to  bring  the  same  to  the  notice  of  the  court  by  supplemental  bill, 
or  otherwise,  and  if  he  do  not  do  so  the  decree  of  the  court  for  specific 
performance  will  estop  him  from  subsequently  maintaining  an  action 
at  law  to  recover  damages  for  the  trespass. 

October   29th,   1885.      Before    Mercur,   C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to   the  Court  of  Common  Pleas  No.  1.  of  AUe^ 
gheny  county :   Of  October  and  November  Term,  1885. 

This  was  an  action  on  the  case  brought  to  June  Term, 
1883,  by  George  J.  S.  Head  agfiinst  Samuel  J.  Meloney,  Julia 
A.  Meloney  and  James  A.  Ewing,  to  recover  damages  for  mining 
and  carrying  away  61,000  bushels  of  coal  and  a  number  of 
timber  trees  from  a  certain  tract  of  land  in  Collier  township, 
Allegheny  county.      The  defendants  pleaded  "not  guilty." 
On  the  trial  it  appeared  that  on  the  2d  of  June,  1881,  Samuel 
J.  and  Julia  Meloney  were  seized  of  the  tract  which  was  the 
locus  in  quo^  and  on  that  day  entered  into  articles  of  agree- 
ment to  sell  the  said  tract  to  Head  and  deliver  a  deed  therefor 
on  or  before  June  15th,  1881 ;  that  on  June  6th  of  the  same 
year  the  Meloneys  entered  into  an  agreement  with  Ewing  for 
the  sale  of  the  same  land,  which  agreement  was  entered  into 
by  Ewing  with  the  full  knowledge  of  the  prior  contract  with 
Head ;  that  the  Meloneys  refused  to  fulfil  their  contract  with 
Head,  who  thereupon  filed  against  them  a  bill  for  specific  per- 
formance, Ewing,  who  had  received  and  recorded  a  deed  for 
the  land,  being  made  a  defendant;  that  the  suit  in  equity  re- 
sulted in  a  decree  ordering  the  specific  performance  by  the 
Meloneys  of  their  contract  with  Head  and  the  cancellation  of 
the  deed  to  Ewing,  which  decree  was  affirmed  by  the  Supreme 
Court  (see  E wing's  Appeal,  5  Out.,  371) ;  that  a  deed  was  made 
*  to  Head  in  accordance  with  the  decree ;  that  after  the  filing 
of  the  bill  in  equity  and  before  the  acceptance  by  Head  of  his 
deed,   Ewing  mined  and  carried  away  from  the  hiiid   61,000 
bushels  of  coal,  and  also  cut  down  and  carried  away  a  large 
number  of  timber  trees;  that  the  plaintiff  made  no  claim  for 
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the  value  of  the  coal  and  timber  in  the  equity  proceeding. 
A  non-suit  as  to  Samuel  J.  and  Juh'a  Meloney  having  been 
entered  at  the  close  of  the  plaintiflPs  testimony,  Stowe,  P.  J., 
instructed  the  jury  that  as  against  Ewing  the  plaintiiF  could 
recover  whatever  the  jury  found  he  could  have  obtained  for 
the  coal  mined  oat  of  and  the  timber  cut  from  his  land,  to- 
gether with  compensation  for  any  injury  shown  to  have  been 
done  to  the  land  by  such  mining;  and  reserved  the  question 
whether  the  plaintiffs  were  "  estopped  by  the  decree  in  the  suit 
for  specific  performance  from  maintaining  an  action  at  law  for 
an  injury  to  the  property,  which  was  the  subject  of  the  equity 
suit ;  committed  during  the  pendency  of  the  equity  litigation." 
The  jury  gave  a  verdict  for  the  plaintiff  for  f400.  The  court 
in  banc  entered  judgment  for  the  defendant  non  obstante 
veredicto.  The  plaintiff  took  this  writ  assigning  for  error 
the  action  of  the  court  in  admittingf  judgment  to  be  entered 
for  the  defendant  non  obstante  veredicto. 

Georc/e  P.  Graves  (with  whom  was  D,  T,  Watson^^  for 
plaintiff  in  error. — Where  an  action  at  law  for  damages  is  not 
inconsistent  with  a  suit  in  equity  for  specific  performance  or 
the  existence  of  the  contract  it  is  sought  to  enforce  in 
equity,  it  may  be  maintained  and  a  decree  for  specific  per- 
formance will  not  bar  the  action  :  Fennings  v,  Humphre}',  4 
Beav.  4.  There  is  no  inconsistency  here.  We  could  not  be 
compelled  to  elect  between  our  right  to  proceed  at  law  and 
our  right  to  proceed  in  equity,  when  the  right  of  action  for 
damages  did  not  accrue  until  after  the  bill  was  filed.  The 
claim  of  damages  for  trespass  on  the  land  after  the  plaintiff 
became  the  equitable  owner,  by  no  means  abandons  the  con- 
tract. The  equity  suit  can  only  be  an  estoppel  if  the  matter 
liere  in  question  had  been  adjudicated  in  the  said  suit:  Wil- 
liams V.  Row,  12  P.  F.  S.,  118.  Whether  the  suit  were  for  the 
same  cause  as  the  action  must  be  determined  by  the  record: 
ibid,  Fiiiley  v,  Hanbest,  6  Cus.  190 ;  Cumberland  Valley  R. 
R.'s  Appeal,  12  P.  F.  S.  218.  The  records  here  show  that  in 
the  equity  suit  there  was  no  account  of  damages  pi*ayed  for, 
that  none  was  taken  and  that  the  decree  conformed  with  the 
prayer  of  the  bill.  A  judgment  is  not  conclusive  of  the 
rights  of  the  parties  which  accrue  subsequently  to  the  insti- 
tution of  the  suit,  although  they  grow  out  of  the  same  sub- 
ject matter :  Morrison  r.  Beckey,  6  Watts,  349.  The  rule 
that  when  equity  obtains  jurisdiction  it  may  retain  the  cause 
and  give  purely  legal  relief  on  the  ground  that  a  suitor  can- 
not split  his  cause  of  action  and  harass  a  defendant  with  a 
multiplicity  of  actions,  only  applies  to  a  cause  ripe  for  trial 
when  the  equitable  suit  was  brought:     Daniel  Ch.  Prac,  381. 
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• 

And  the  rule  does  not  require  a  court  of  equity  to  proceed 
and  grant  purely  legal  relief  when  prayed  for  or  require  the 
suitor  to  bring  before  it  such  legal  rights:  Pomeroy  Eq. 
Juris.  §  181.  The  rule  simply  extends  to  matters  presented 
by  the  pleadings :  Williams  v.  Row  9upra^  Kelsey  v.  Murphy, 
26  Pa.  St.,  78.  Note  to  Duchess  of  Kingston's  case;  2  Sm. 
L.  C.  (7  Am.  ed.)  p.  765. 

We  were  not  bound  to  supplement  our  bill  and  claim  dam- 
ages in  that  case,  because  (a)  this  action  is  for  trespass  com- 
mitted after  the  bill  was  tiled,  which  is  independent  and  differ- 
ent in  nature  from  the  cause  of  action  in  the  bill ;  (6)  the 
trespass  by  Ewing,  with  knowledge  of  the  plaintiff's  title, 
rendered  him  liable  to  vindictive  damages :  Acts  Mar.  29, 
1824,  P.  L.  152;  May  8th,  1876,  P.  L.  142;  O'Reilly  v.  Shadle, 
33  Pa.  St.,  489 ;  Watson  v.  Rynd,  76  Pa.  St.,  59.  which  could 
not  liave  been  obtained  in  a  court  of  equity,  which  decree  only 
compensation. 

John  S.  Fergu9on  (with  him  Robb  and  Fitzsimmons)^  contra. 
— If  the  plaintiff^s  position  is  correct,  he  conld  have  brought 
this  action  as  well  before  as  after  the  decree,  so  that  he  pos- 
sibly might  have  been  put  in  the  position  of  recovering  dam- 
ages for  a  trespass  to  land,  a  decree  for  the  conveyance  of 
which  might  ultimately  have  been  refused  to  him.  The  object 
of  a  court  of  equity  in  a  decree  for  specific  performance  is  to 
place  the  complainant  nearly  as  possible  in  the  same  situation 
as  that  in  wliich  the  defendant  has  agreed  he  shall  be  placed : 
Tasker  v.  Small,  3  Myl.  &  Cr.  69,  it  is  therefore  as  important 
that  the  court  should  know  the  relative  position  of  the  parties 
at  the  time  it  makes  its  decree  as  that  it  should  know  their 
relative  positions  when  the  contract  was  made.  Until  the 
decree  for  specific  performance  the  contract  was  executory, 
the  decree  substantially  executed  it  as  to  the  Meloneys,  and  the 
delivery  of  the  deed  and  payment  of  purchase  money  exe- 
cuted it  completely  as  to  both  parties,  and  in  the  absence  of 
any  covenant  of  indemnity,  the  plaintiff'  is  left  without  any 
remedy  at  law,  as  if  he  had  taken  a  deed  without  covenants 
against  defects  of  title  or  incumbrances.  While  the  purchase 
money  remained  unpaid,  equity  might  have  relieved  him ; 
after  payment,  neither  equity  nor  law  could  help  him. 

Plaintiff  having  sued  in  equity  for  specific  performance,  is 
bound  to  submit  his  claim  for  damages  to  the  court,  and  is 
not  entitled  to  proceed  at  law  otherwise  than  by  leave  of  the 
court:  Phelps  v.  Prothero,  25  L.  J.  Cli.  105;  Nelson  v. 
Bridges,  2  Beav.  289;  Thompson  v.  Myrick,  24  Minn.  4; 
Waterman  on  Spec.  Perf.  §  50U. 
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Mr.  Justice  Clark  delivered  the  opiaion  of  the  court, 
January  4th,  1886.    ' 

There  is  but  a  single  question  for  our  determination  in  this 
case  :  "  Is  the  plaintiff  estopped,  by  the  decree  in  the  equity 
suit  for  specific  performance,  from  maintaining  an  action  at 
law  for  an  injury  to  the  property,  which  was  the  subject  of 
the  equity  suit,  committed  during  the  pendency  of  the  equity 
litigation?" 

It  must  be  conceded,  we  think,  that  upon  the  bill  for  specific 
performance  the  Court  of  Common  Pleas  of  Allegheny  county, 
sitting  as  a  court  of  equity,  had  full  jurisdiction  to  award  the 
damages  to  the  plaintiff,  for  the  coal  carried  away  and  for  the 
timber  cut  on  the  land,  which  was  the  subject  of  the  bill  up 
to  the  date  of  the  decree.  The  prayer  of  the  bill  was  for 
specific  relief,  purely  equitable  in  its  character^  the  granting 
of  which  was  distinctly  within  the  exclusive  jurisdiction  of 
equity,  and  to  this  relief  at  the  filing  of  the  bill  the  plaintiff 
was  admittedly  entitled.    . 

During  the  pendency  of  the  proceedings  on  the  bill,  the 
property  was  deteriorated  by  the  defendant ;  specific  perform- 
ance as  contemplated  in  the  contract,  was  to  this  extent  ren- 
dered impracticable,  and  the  plaintiff  was,  without  doubt,  en- 
titled to  the  only  alternative  possible,  viz :  compensation  for 
the  injury  in  damages. 

The  rule  is  well  settled,  that  if  the  remedy  of  specific  per- 
formance is  possible,  at  the  commencement  of  the  suit  by  the 
vendee,  and  whilst  the  action  is  pending,  the  vendor,  in  any 
way,  renders  the  remedy  impracticable,  the  court  will  not 
compel  the  plaintiff  to  bring  a  second  action  at  law,  but  will 
do  full  justice  by  decreeing  a  recovery%in  damages:  Morss 
V.  Elmendorf,  11  Paige,  277 ;  Woodcock  v.  Bennet,  1  Cow.  711 ; 
Milkman  v.  Ordway,  106  Mass.  232-258;  Pomeroy's  Eq.  237. 
A  Court  of  Equity  in  such  a  case  will  ordinarily  effect  a  com- 
plete adjudication  of  the  whole  matter  in  issue ;  will  not 
allow  any  proceedings  at  law,  without  its  leave,  in  respect  of 
the  same  subject  matter,  and  will  at  any  time  before  the  com- 
pletion of  the  transaction  by  the  execution  of  the  conveyance 
and  payment  of  the  purchase  money,  enforce  compensation 
in  respect  of  any  proper  subject  of  compensation  arising  before 
that  time :     Fry  on  Spec.  Perf.  §  819. 

If  this  action  at  law  had  been  brought  at  any  time,  prior  to 
the  perfecting  of  the  decree  in  the  equity  case  by  the  delivery 
of  the  deed  and  the  payment  of  the  purchase  money,  we  think 
it  cannot  be  doubted  that  the  plaintiff  might  have  been  re- 
strained in  the  prosecution  of  it,  and  the  ascertainment  and 
assessment  of  damages  would,  without  doubt,  in  that  event 
have  been  remitted  to  the  equity  jurisdiction.     In  Nelson  v. 
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Bridges,  2  Beav.  239,  a  decree  had  been  entered  for  the 
specific  performance  of  an  agreement,  granting  the  right  to 
raise  the  stone  under  a  certain  plot  of  ground.  During  the 
pendency  of  the  proceedings,  and  whilst  the  defendants  were 
resisting  the  performance,  they  removed  a  portion  of  the  very 
subject  matter  of  the  suit,  and  the  plaintiff  under  the  decree 
was  thereby  deprived  of  the  full  benefit  of  his  contract.  This 
had  not,  either  in  the  pleadings  or  proofs  under  the  bill,  been 
brought  to  the  attention  of  the  court ;  but  after  the  decree  a 
supplemental  bill  was  filed,  to  obtain  compensation  for  the 
loss.  It  was  argued  that  compensation  might  have  been  had 
at  law  on  perfecting  the  decree  for  specific  performance.  The 
Master  of  the  Rolls,  however,  was  of  opinion  that  if  the  matter 
had  been  before  the  court  at  the  first  hearing,  the  claim  for 
compensation  would  have  been  put  in  a  proper  train  of  inves- 
tigation; and  that  as  equity  once  entertained  jurisdiction  in 
the  case,  it  was  not  necessary  to  resort  to  the  circuitous  remedy 
offered  by  the  law ;  that,  therefore,  the  plaintiff  was  entitled 
to  relief  upon  a  supplemental  bill. 

In  Prothero  v.  Phelps  25  L.  J.,  N.  S.  105,  Phelps,  upon  a 
bill  in  equity,  obtained  against  Prothero  a  decree  for  specific 
performance  of  an  agreement.  Phelps,  then  complaining  that 
he  had  been  greatly  injured  through  a  breach  of  the  agree- 
ment after  the  filing  of  the  bill,  and  during  the  pendency  of 
the  proceedings  thereon,  proceeded  at  law  against  Prothero 
for  recovery  of  the  alleged  damage.  The  argument  of  the 
plaintiffs  was  that  Phelps,  having  elected  to  submit  his  rights 
to  the  judgment  of  a  Court  of  Equity,  that  court  had  full 
competency,  on  a  decree  for  specific  performance,  to  award, 
beyond  the  immediate  relief  prayed  for,  compensation  for  the 
damages  claimed,  and  that  he  was  not  at  liberty  to  proceed  at 
law  for  his  alleged  damages,  but  should  be  remitted  to  the 
Vice-Chancellor  to  have  an  assessment  made,  if  any  were  in 
fact  sustained.  On  the  other  hand,  it  was  contended  that 
Phelps  had  a  clear  right  to  a  decree  for  specific  performance 
in  equity,  also  to  recover  damages  for  his  loss  at  law ;  and 
that  the  damages  of  which  he  complained,  occurring  after  the 
commencement  of  the  suit  in  equity,  was  not  brought  in  issue 
in  that  proceeding.  The  Lord  Justices  held  that  the  court, 
having  jurisdiction  of  the  subject  matter,  the  plaintiff  at  law 
could  not  proceed  without  the  permission  of  the  court ;  that 
he  ought  to  have  submitted  his  claim  for  damages  to  the 
Court  of  Equity,  which  was  competent  to  ascertain  them ; 
and  they  therefore  directed  an  inquiry  as  to  «uoh  damages, 
and  restrained  the  action  at  law.  "It  seems  to  be  well  settled 
that  a  Court  of  Equity  having  once  had  jurisdiction  in  a  suit 
over  the  subject  matter  of  it,  will  not,  except  by  its  permis- 
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sion,  allow  resort  to  any  other  foriim  in  respect  of  that  subject 
matter,  either  when  the  proceedings  are  pending  in  the  court  or 
after  decree,  except  in  cases  where  the  right  to  sue  at  law  arises 
on  instruments  executed  under  the  decree.  But  where  the  de- 
cree has  been  entirely  executed,  and  the  cause  thus  out  of 
court,  any  relief  sought  in  equity  can  only  be  granted  on  a 
new. bill:"  Fry  on  Spec.  Perf.  388.  In  Reynolds  r.  Nelson 
6  Mad.  290,  on  the  general  principle  stated,  the  court,  after 
a  decree  of  specific  performance,  restrained  the  prosecution  of 
an  action  for  damages  in  respect  of  the  non-completion  of  the 
contract  within  the  time  specified ;  and  in  Frank  t;.  Basnett 
2  My.  &  K.  618,  the  plaintiflF,  having  obtained  a  decree  for 
specific  performance,  the  case  was  referred  to  a  master  to  settle 
a  conveyance ;  pending  the  proceedings,  the  defendant  brought 
an  action  for  the  non-erection  of  a  bridge,  which  the  plaintiff 
was  to  erect  across  a  stream  :  the  plaintiff  filed  a  supplemental 
bill,  and  the  action  was  restrained. 

In  the  case  at  bar,  however,  the  decree  for  specific  perform- 
ance had  been  entered,  and  the  decree  had  been  perfected  by 
the  delivery  of  a  deed  and  payment  of  the  purchase  money 
before  the  action  at  law  was  instituted,  and  we  are  now  brought 
to  consider  whether  or  not  that  decree  will  operate  as  an 
estoppel  to  the  plain tifiPs  recovery.  It  is  certainly  true,  as 
stated  in  Tams  v.  Lewis  6  Wr.  410,  that  a  former  judgment 
is  not  conclusive  of  anything  which  was  not  directly  decided 
by  it,  or  was  not  material  to  the  decision.  Before  such  effect 
can  be  given  to  it  in  another  suit,  it  should  appear  either  from 
the  record  or  aliunde^  that  it  must  have  rested  on  the  precise 
question,  which  it  is  sought  again  to  agitate.  '  Whether  this 
is  so  or  not  may  appear  from  the  record  itself,  or  it  may  be 
shown  by  evidence  not  inconsistent  with  the  record :  See, 
also,  Duchess  of  Kingston's  Case,  11  State  Trials,  261 ; 
Hibshman  v.  Dulleban,  4  Watts,  183. 

The  specific  performance  of  the  contract  of  June  2d,  1881, 
was  the  subject  matter  of  the  suit  in  equity,  and  that  subject 
matter  was,  in  its  nature  and  by  the  terms  of  the  contract, 
entire,  and  was,  as  we  have  said,  within  the  peculiar  and  ex- 
clusive jurisdiction  of  equity.  The  contract  covered  the  con- 
veyance of  the  land  as  it  existed  at  the  time ;  and  the  suit, 
for  the  specific  performance  of  it,  was  an  action  upon  the  con- 
tract in  its  entirety ;  if  during  the  pendency  of  the  proceed- 
ings, by  the  act  of  the  defendant,  the  plaintiff  could  not  have 
the  full  benefit  of  the  contract,  the  latter  was  entitled  to  dam- 
ages, as  part  and  parcel  of  his  claim  under  the  bill.  The 
question  of  damages  did  not  come  collaterally  in  question,  and 
thus  only  incidentally  cognizable  in  the  equity  jurisdiction, 
but  was  presented  directly.    The  award  and  assessment  of 
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damages  were,  therefore,  necessarily  and  directly  involved  in 
the  decree,  and  if  no  damages  were  in  fact  awarded,  we  must 
assume  that  none  were  sustained. 

Thompson  v.  Myrick,  24  Minn.  4,  is  a  case  involving  pre- 
cisely similar  principles  ;  it  was  an  action  at  law  for  damages 
brought  after  a  decree  in  equit}-  for  specific  performances. 
The  defendant  in  that  case,  before  the  action  for  specific  per- 
formance was  brought,  had  disposed  of  a  part  of  the  real 
estate ;  all  the  relief  asked  for  in  the  bill,  and  granted  by  the 
decree  was  a  conveyance  of  the  real  estate  not  disposed  of. 
The  action  at  law,  having  been  brought  to  recover  damages 
to  compensate  the  plaintiff  for  the  loss  of  the  land  disposed 
of,  it  was  held,  that  a  judgment  determines  every  matter  which 
pertains  to  the  cause  of  action  or  defence,  or  which  is  involved 
in  the  measure  of  relief  to  which  the  cause  of  action  or  de- 
fence entitles  the  party,  even  though  such  matter  may  not  be 
set  forth  in  the  pleadings  so  as  to  admit  proof,  and  call  for  an 
actual  decision  upon  it;  and  that  in  an  action  for  specific 
performance  to  convey  real  estate,  any  claim  which  the  plaintiff 
may  have  to  compensation,  on  account  of  defendant's  inabil- 
ity to  perform  his  contract,  pertains  to  the  cause  of  action, 
and  whether  presented  by  the  pleadings  or  not,  is  determined 
by  the  judgment. 

It  is  unimportant  that  the  deterioration  of  the  estate  oc- 
curred after  the  filing  of  the  bill,  or  that  it  is  not  alluded  to  in 
the  prayer  or  set  forth  in  a  supplemental  bill.  Although  the 
better  practice  undoubtedely  is  to  state  the  grounds  of  the  claim, 
compensation  may,  upon  the  principle  already  stated,  be  made  at 
any  time  during  the  investigation  before  or  after  decree,  until 
the  transaction  is  completed  by  actual  performance,  though 
the  prayer  of  the  bill  and  the  decree  do  not  allude  to  it: 
Wilson  V.  Williams,  3  Jur.  N.  S.  810.  It  may  be  said  that  the 
plaintiff  did  not  know  of  this  deterioration ;  to  this  we  may 
reply  that  before  receiving  his  deed  and  paying  his  money,  in 
pursuance  of  the  decree,  it  was  his  duty  to  know  the  con- 
dition of  the  property.  He  had  submitted  the  adjudication  of 
his  rights  to  a  court  competent  to  make  a  complete  adjudica- 
tion, and  it  devolved  upon  him  to  know  that  he  was  fully  pro- 
tected in  the  decree  before  it  was  perfected  by  performance. 
In  Phelps  V,  Prothero  (%upra)y  it  was  urged,  on  the  part  of 
the  defendant,  that  the  damages,  for  which  he  was  suing  at 
law,  arose,  in  fact,  after  the  institution  of  the  suit,  "  and  this,*' 
says  Lord  Justice  Tukner,  ''  no  doubt  is  true ;  but  it  is  un- 
important, for  the  defendant  had  ample  opportunity  of  bring- 
ing them  under  consideration  of  the  court."  So  the  plaintitf 
here  had  ample  opportunity,  at  any  time  before  the  decree 
was  perfected,  to  have  brought  his  claim  under  the  considera- 
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tion  of-  the  court,  to  which  he  had  himself  committed  the 
case.  In  the  decree  for  specific  performance,  he  might  have 
obtained  full  compensation  and  indemnity  against  his  loss. 
We  are  of  opinion  that  this  claim  was  brought  directly  in 
question  on  that  issue,  and  must  be  presumed  to  have  been 
there  determined. 

The  judgment  is  affirmed. 


McCracken  versus  The  First  Reformed  Presby- 
terian Congregation  of  Pittsburgh. 

1.  It  is  not  sufficient  for  the  defendant  to  declare  in  his  affidavit  of  de- 
fence that  he  has  accounted  for  and  paid  over  the  sum  claimed,  and  is 
not  indebted  to  the  plaintiff  in  any  amount. 

2.  Where  the  defence  set  up  in  an  affidavit  of  defence  is  payment  pure 
and  simple,  it  must  be  stated  with  particularity  as  to  the  true  amount 
and  manner  of  payment,  and  also  the  person  or  persons  to  or  by  whom 
the  same  was  made. 

October  29th,  1885.  Before  Mercue,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas,  No.  1,  of  Allegheny 
county :  Of  October  and  November  Term,  1885,  No.  77. 

This  was  an  action  in  assumpsit  brought  by  the  First  Re- 
formed Presbyterian  Congregation  of  Pittsburgh  against 
Henry  J.  McCracken.  The  facts  of  the  case  appear  from  the 
opinion  of  the  Court  and  the  following  abstract  of  the  pro- 
ceedings: 

January  28th,  1885,  prceeipe^  aflSdavit  of  claim,  and  copy  of 
account  and  resolution  filed  by  plaintiff;  same  day,  summons 
case  in  assumpsit  issued.  January  31st,  1885,  summons  issued. 
February  10th,  1885,  aflBdavit  of  defence  filed.  February  15th, 
1885,  rule  on  defendant  for  judgment  for  want  of  sufficient 
affidavit  of  defence ;  reasons  filed.  April  7th,  1885,  supple- 
mental affidavit  of  defence  filed;  same  day,  notice  of  nling 
accepted  by  plaintiff's  attorney.  April  9th,  1885,  rule  abso- 
lute ;  same  day,  judgment  entered  for  $628.05. 

The  following  is  the  rule  of  Court  in  reference  to  affidavits 
of  defence: 

^^  In  actions  on  recognizances,  judgments  and  other  recordst 
mortgages,  mechanics  liens,  policies  of  insurance,  book  ac- 
counts, notes  and  other  instruments  of  writing,  and  all  con- 
tracts for  the  payment  of  money,  whether  the  same  be  in  writ- 
ing  or  not,  and  in  all  other  actions  founded  on  contract 
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(whether  in  form  ex  contractu  or  ex  delicto)^  when  the  debt  or 
damages  can  be  liquidated  without  the  aid  of  a  jury,  if  the 
plaintiff  shall  file  with  his  prcecipe  an  affidavit  stating  the 
amount  he  believes  to  be  due  from  the  defendant,  and  a  copy 
of  the  book  entries,  instruments  of  writing,  record  or  claim 
(or  a  statement  of  the  contract,  if  it  be  not  in  writing),  to- 
gether with  a  statement  of  the  facts  necessary  to  support  his 
claim,  and  shall  have  filed  his  declaration,  if  one  be  necessary, 
lie  shall  be  entitled  to  judgment  at  any  time  after  the  return 
day  and  ten  days'  service  of  writ ;  unless  the  defendant,  or 
some  one  for  him,  shall  have  filed  an  affidavit  of  defence,  stat- 
ing therein  specifically  and  at  length  the  nature  and  character 
of  his  defence." 

Upon  the  plaintiff  entering  judgment  the  defendant  took 
this  writ  assigning  for  error  the  entering  of  the  judgment 
against  the  defendant  for  want  of  a- sufficient  affidavit  of  de- 
fence. 

Pier  ^  Garrison  for  the  plaintiff  in  error. — Generally  it  is 
sufficient  if  the  affidavit  sets  forth  facts  showing  a  solid  de- 
fence which  can  possibly  be  established.  It  is  not  necessary 
that  in  such  a  paper  he  should  meet,  by  an  oath,  every  objec- 
tion or  argument  against  his  case  which  fine  critical  skill  may 
deduce :"  Leibersperger  v.  The  Reading  Savings  Bank,  80  Pa. 
St.,  531 ;  again,  in  Brouson  v.  Silverman,  77  Pa.  St.  R.,  94, 
A/ebcub,  J.,  says : 

"The  rule  of  court  under  which  this  judgment  was  taken 
requires  ^  an  affidavit  of  defence  in  which  the  nature  and  char- 
acter of  the  defence  shall  be  clearly  and  specifically  stated.' 
This,  then,  imposed  on  the  party  making  it  the  necessity  of 
averring,  with  reasonable  precision  and  distinctness,  facts 
which,  if  true,  would  constitute  a  defence.  It  does  not  require 
a  statement  of  the  manner  in  which  those  facts  will  be  proved, 
nor  of  the  evidence  by  which  they  will  be  substantiated.  It  is 
presumed  they  will  be  proved  according  to  the  rules  of  law 
and  the  practice  of  the  court." 

'^  It  is  not  necessary  that  an  affidavit  of  defence  should  be 
drawn  with  so  much  nicety  that  no  critical  skill  can  suggest 
an  objection ;  but  if  it  sets  forth  substantially  a  good  defence, 
it  should  be  supported :"  Thompson  r.  Clark,  66  ra.  St.  R.,  33. 

Marshalls  ^  Imhrie  for  the  defendant  in  error. — ^The  affida- 
vits do  not  state  specifically,  nor  at  length,  the  nature  and 
character  of  the  defence.    Rule  of  court. 

We  are  not  informed  when,  how,  or  to  whom  the  money  was 
paid :     Mitchell  on  Motions,  66. 
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Mr.  Justice  Gordon  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

This  was  an  action  of  assumpsit  brought  by  the  corporation 
above  named  against  Henry  J.  McCracken,  to  recover  certain 
moneys  which,  it  was  alleged,  he  had  received  whilst  acting  as 
treasurer  of  the  said  corporation,  and  which  he  had  refused  to 
pay  over  to  his  successor  in  office.  A  statement  of  claim,  in 
conformity  with  the  rules  of  Court,  was  duly  filed,  and  as  an 
answer  thereto  the  defendant  interposed  an  affidavit  of  defence, 
admitting  the  plaintiff's  claim,  and  setting  forth,  inte7'  alia,  as 
follows  :  "  Defendant  furthermore  avers,  that  he  accounted  for 
and  paid  over  to  the  said  First  Reformed  Presbyterian  Congre- 
gation of  Pittsburgh  all  the  money  arising  from  the  contribu- 
tions aforesaid,  which  was  received  by  him  as  treasurer  of  said 
fund ;  and  that  he  is  not  indebted  to  the  First  Reformed  Con- 
gregation in  the  sum  of  $550.27,  with  interest  from  the  fii*st 
day  of  December,  1882,  as  is  alleged  in  the  aforesaid  affidavit 
of  claim,  nor  in  any  other  sura  or  amount  whatever." 

Afterwards,  on  the  13th  day  of  February,  1885,  a  rule  was 
entered  against  the  defendant  for  judgment  for  the  want  of  a 
sufficient  affidavit  of  defence,  which  rule  was  made  absolute 
on  the  9th  day  of  the  succeeding  April. 

It  is  to  this  action  of  the  Court  that  the  writ  of  error  has 
been  taken,  and  it  is  for  us  to  consider  whether  the  judgment 
was  properly  entered.  Mr.  Endlich,  in  his  valuable  work  on 
affidavits  of  defence,  says  that  where  the  defence  set  up  fey 
the  affidavit  is  payment,  pure  and  simple,  it  must  be  stated 
with  particularity  as  to  the  time,  amount,  and  manner  of  pay- 
ment, and  also  the  person,  or  persons,  to  or  by  whom  the  same 
was  made.  So  in  the  case  of  Snyder  v.  Powers  (37  Leg.  Intel. 
387),  where  the  claim  filed  was  for  certain  instalments  of  in- 
terest, which,  it  was  alleged,  were  due  and  unpaid,  and  in  de- 
fault of  which  payments  the  mortgage  had  become  due,  and 
the  affidavit  set  forth,  among  other  things,  that  the  deponent 
had  paid  to  the  plaintiff  interest  much  in  excess  of  the  various 
items  thereof  as  set  forth  in  the  plain ti£F*s  statement,  and  that 
he  did  not  receive  credit  therefor,  "  as  was  promised,  and  is 
right  and  proper ;  that  the  deponent  did  not  owe  any  interest 
at  all  upon  the  said  mortgage  to  the  said  plaintiff  at  the  time 
of  the  bringing  of  this  suit,  and  that  he  would  not  owe  any 
until  the  5th  of  November,  1879,"  it  was  held  that  the  plaintifr 
was  entitled  to  judgment.  Mr.  Justice  Trctnkey,  in  deliver- 
ing the  opinion  of  tiiis  Court,  said  :  "  The  averments  '  that  the 
defendant  paid  interest  to  the  plaintiff  much  in  excess  of  the 
amount  due,'  and  *  that  he  does  not  owe  any  interest  at  all 
upon  the  said  mortgage  to  the  plaintiff,'  constituted  the  sub- 
stance of  the  affidavit  of  defence,  and  are  insufficient.     It  was 
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never  held  enough  to  prevent  judffment  to  say,  *  I  paid  the 
debt,'  or,  'I  do  not  owe  the  claim.'"  An  adherence  to  the 
rule  here  stated  renders  the  reversal  of  the  judgment  in  the 
Court  below  an  impossibility.  Beyond  the  mere  allegation  of 
payment,  there  is  nothing  in  McCracken's  affidavit  which  is  at 
all  definite.  ''He  accounted  for,. and  paid  over  to,  the  said 
First  Reformed  Presbyterian  Congregation  of  Pittsburgh  all  the 
money  arising  from  the  contributions  aforesaid;"  but  the  con- 
gregation thus  named  is  composed  of  all  the  members  which 
belong  to  its  communion,  men,  women,  and  children,  and  as 
all  these  could  not  be  settled  with  and  paid  personally,  the 
query  is,  how,  or  with  whom  did  he  account,  and  to  whom  pay 
the  money.  Did  he  account  to  a  congregational  meeting,  with 
a  board  of  deacons,  elders,  or  trustees  ?  If  with  either,  at  what 
time,  and  how  did  he  pay  the  balance  which  he  admits  was  at 
one  time  in  his  hands?  On  orders  drawn  by  the  trustees  or 
other  administrative  officers  of  the  church,  or  to  the  treasurer, 
his  official  successor  ?  Not  one  of  these  important  questions 
is  answered,  nor  can  the  present  treasurer,  or  the  board  of 
trustees,  if  such  there  is,  gain,  from  this  affidavit,  the  least 
information  as  to  what  was  done  with  this  money.  He  might, 
on  his  own  motion,  have  expended  it  in  paying  the  salary  of 
the  pastor  or  janitor;  in  furnishing  lights,  fuel,  or  other  neces- 
sary expenses,  or  he  might  have  handed  it  over  to  some  unau- 
thorized person  or  committee.  In  fact  we  might  go  on  guess- 
ing until  we  were  exhausted,  and  yet  be  as  far  from  a  solution 
of  the  doubt  as  when  we  began,  whilst  he,  in  a  few  words, 
mieht  have  made  all  things  pertaining  to  this  subject  clear 
and  intelligible.  Now,  it  has  been  well  said  that  an  affidavit 
of  defence  need  not  have  all  the  particularity  and  technicality 
which  are  necessary  to  a  special  plea,  but  it  ought  certainly  so 
to  set  out  the  defence,  on  which  the  defendant  depends,  that 
the  plaintiff  may  know  with  some  degree  of  certainty  what 
will  be  interposed  to  defeat  his  claim.  But  what  have  we 
here?  An  allegation  of  payment  to  a  congregation,  which,  so 
far  as  respects  any  such  special  information  as  the  plaintiff  was 
entitled  to  have,  amounts  to  nothing  at  all.  A  corporation  is 
a  purely  artificial  body,  and  can  act  only  through  agents, 
hence,  unless  the  receipting  agent  is  set  forth  to  whom  the 
money  has  been  paid,  and  the  special  circumstances  attending 
such  payment,  the  defendant  might  just  as  well  swear  to  a  plea 
of  payment  with  leave,  and  offer  that  as  an  affidavit  of  defence. 
Had  this  been  done  in  the  present  case  the  plaintiff  would 
have  known  quite  as  much  of  the  nature  and  character  of  the 
defence  as  it  does  now.  The  substance  of  the  oath  before  us 
is:  "1  paid  the  plaintiff;  I  owe  it  nothing."  If  this  be  suffi- 
cient, it  is  to  me  marvellous  why  our  Legislature  and  Courts 
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have  exhibited  so  much  pains  in  framing  and  promulgatinjf 
elaborate  rules  governing  aflBdavits  of  defence,  when  a  general 
plea  with  a  probate  attached  would  answer  every  purpose. 
Not  being  as  yet  prepared  to  abrogate  altogether  rules  of  such 
great  practical  value,  we  must  the  rather  affirm  the  judgment 
of  the  Court  below. 

Judgment  affirmed. 


Huddleston  et  ux.  versus  Borougli  of  West  Belle- 
vue  and  Township  of  Killbuck. 

1.  Where  township  and  borough  authorities  drain  a  public  road,  the 
drainage  of  which  is  naturally  down  depressions  and  ravines  leading 
from  the  road  to  a  river,  by  artificial  gutters  on  each  side  of  tlie  road  car- 
rying the  drainage  past  said  ravines,  which  gutters  are  joined  by  a  cul- 
vert and  empty  the  whole  drainage  upon  tlie  land  of  an  indivimial,  by 
which  his  land  is  damaged,  the  township  or  borough  is  liable  to  him  for 
the  damage  thus  caused. 

2.  One  who  prevents  the  di*aina^  of  a  public  road  from  flowing  upon 
his  land  and  turns  it  back  from  its  natural  course  upon  the  road,  whence 
it  flows  down  gutters  upon  each  side  of  the  road  and  empties  upon  the 
land  of  another,  who  does  not  object,  which  land  he  subsequently  pur- 
chases, imposes  no  servitude  upon  that  land,  and  in  an  action  by  one  de- 
living  title  to  said  land  from  him  for  damage  caused  by  the  flowing  of 
said  drainage  upon  the  land,  it  is  error  to  admit  the  declarations  of  the 
party  fii*st  turning  the  water  back  upon  the  road. 

3.  For  a  tort  comnutted  jointly  the  law  will  not  apportion  the  guilt  or 
responsibility  of  the  tort-feasoi*s,  but  when  compensatory  damages  ai*e 
claimed  holas  them  all  for  what  the  most  culpable  ought  to  pay.  The 
cost  of  filling  up  a  cut  is  proper  to  be  considered  in  measuring  tne  dam- 
age caused  by  a  washout. 

4.  It  is  error  to  admit  evidence  showing  the  cost  of  conducting  the 
wat^r  across  the  road  from  the  point  where  the  damage  was  done.  A 
witness  who  is  not  shown  to  have  knowled^  of  a  particular  work  will 
not  be  permitted  to  testify  as  to  the  cost  of  doing  such  work. 

5.  The  answering  of  the  points  of  the  parties  in  the  general  charge  is 
condemned  as  misleading  to  the  jury,  not  complying  with  the  Act  of 
Assembly,  and  imposing  great  labor  on  the  Supreme  Court. 

October  29th,  1885.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas,  No.  1,  of  Allegheny 
county:  Of  October  and  November  Term,  1885,  No.  90. 

This  was  an  action  on  the  case  brought  by  R.  H.  Huddleston 
and  Clam  Huddleston,  his  wife,  in  riglit  of  said  wife*  against 
the  borough  of  West  Bellevue  and  the  township  of  Killbuck, 
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to  recover  damages  for  injury  done  to  her  land  by  the  defend- 
ants in  conducting  the  drainage  of  a  public  road  into  and  upon 
her  land.  On  the  trial  of  the  case  before  Bailey,  J.,  the  fol- 
lowing facts  appeared :  The  public  road,  known  as  Beaver 
road,  runs  through  the  borough  of  West  Bellevue  aud  the 
township  of  Killbuck.  The  defendant,  Mrs.  Huddleston,  was 
a  daughter  of  David  Shafer,  who  died  seven  or  eight  years 
prior  to  the  commencement  of  the  suit,  seized  of  the  land  now 
owned  by  Mrs.  Huddleston,  who  claims  title  from  and  under  her 
deceased  father.  The  Beaver  road  was  constructed  in  1849  or 
1850  by  the  P.,  Ft.  W.  &  C.  R.  W.  Co.,  as  a  substitute  for 
another  public  road,  appropriated  for  railroad  purposes. 

Mr.  Shafer  owned  a  large  tract  of  land  lying  on  both  sides 
of  the  new  Beaver  road,  and  by  subsequent  purchase  from  a 
Mr.  Shaw,  acquired  title  to  an  additional  tract,  embracing 
plaintifiPs  land  described  in  lier  declaration,  and  thereby  be- 
came owner  of  all  the  land  lying  along  the  lower  side  of  the 
Beaver  road,  from  West  Bellevue  borough  line  to  Spruce  run. 
Prior  to  this  purchase  from  Shaw,  David  Shafer  prepared  his 
grounds  for  picnics.  Some  fifteen  or  sixteen  years  before  the 
damage  complained  of,  he  constructed  a  drain  and  a  sidewalk 
along  the  lower  side  of  the  road,  and  carried  the  entire  drain- 
age of  the  road  and  hillside  down  to  the  land  of  Shaw.  Shaw 
acquiesced  in  this  manner  of  draining.  Subsequently  Shafer 
purchased  the  land  of  Shaw.  The  place  where  the  washout 
complained  of  occurred  is  the  point  where  Shafer  turned  the 
water  upon  Shaw's  land.  Shafer  died  seized  of  the  Shaw  land 
now  held  by  his  daughter,  and  until  his  death  he  continued 
the  drainage  as  he  first  arranged  it. 

The  defendants  front  on  the  northwest  side  of  the  Ohio 
river,  about  six  miles  west  of  the  city  of  Pittsburgh.  The 
plaintiff  resides  and  owns  land  in  Killbuck  township,  on  the 
line  of  this  Beaver  road,  and  on  the  lower  or  river  side  of  it. 
Going  westward  towards  her  land,  for  the  distance  of  2,261 
feet,  the  road  aforesaid  is  laid  on  the  ground  which  slopes 
south  to  the  Ohio  river,  and  westward  the  course  of  the  road 
to  Laurel  or  Spruce  run.  West  Bellevue  borough  lies  east  of 
Killbuck  township.  The  Beaver  road,  beginning  at  the  top 
of  the  hill,  Delp's  land,  in  the  borough  of  West  Bellevue,  runs 
down  hill  westwardly  through  lands  of  John  Birmingham,  a 
distance  of  1,462  feet,  then  entering  the  township  of  Killbuck, 
still  down  the  hill,  continues  the  further  distance  of  799  feet 
to  the  land  of  Mrs.  Huddleston,  on  the  lower  side  of  the  said 
road.  The  whole  distance  from  the  top  of  the  hill  in  West 
Bellevue  borough  to  Mrs.  Huddleston's  land,  south  of  this 
Beaver  road,  is  2,261  feet,  and  slopes  continuously  and  unin- 
terruptedly down  towards  the  west  and  Laurel  run. 
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Throughout  the  entire  line  of  this  route  of  2,261  feet,  there 
are  at  intervals  ravines  and  depressions  leading  from  this 
Beaver  road  to  the  Ohio  river,  where  drainage  would  naturally 
flow  if  left  to  nature  and  not  prevented  by  defendants.  These 
gutters,  through  which  the  waters  are  now  conducted,  have 
been  deepened  by  defendants,  below  the  natural  surface  of 
their  outlets  to  the  Ohio  river,  so  that  the  water  could  not  by 
reason  thereof  flow  out  according  to  the  laws  of  gravity  di- 
rectly to  the  Ohio  river. 

The  flow  of  drainage,  therefore,  became  accumulated  in  the 
roadside  gutters  in  vast  quantities,  and  flowed  down  and  on 
through  2,261  feet  to  plaintiff's  land.  The  force  of  the  water 
down  this  long  slope  in  freshets  and  thaws  is  irresistible  and 
uncontrollable  by  plaintiff.  This  was  increased  by  the  super- 
visor of  the  township  msiking  a  culvert  from  the  upper  to  the 
lower  side  of  the  Beaver  road  at  the  township  line,  so  as  to 
run  the  waters  of  the  two  drains  into  one.  He  also  stopped 
up  the  drain  on  the  upper  side  below  the  culvert,  and  in  front 
of  his  own  grounds. 

Plaintiff,  foreseeing  the  probability  of  damages  from  the  ex- 
cessive accumulation  of  surface  water,  there  having  been  a 
heavy  freshet  in  1882,  gave  the  proper  authorities  of  both  de- 
fendants notice  to  take  care  of  said  surface  water,  but  the 
notice  was  disregarded. 

The  defendant  offered  the  following  evidence,  which  was 
admitted  under  objection  on  part  of  the  plaintiff: 

1.  (Witness  Thos.  Paisley.) 

Q.  State  how  far  his  property  [David  Shafer's]  before  his 
death  extended  along  on  either  side  of  the  road  at  any  time. 

Objected  to  as  incompetent  and  irrelevant. 

Objection  overruled  and  bill  sealed  for  plaintiffs. 

A.  It  extended  on  the  lower  side  of  Birmingham,  up  to  the 
line  of  West  Bellevue,  on  the  lower  side  adjoining  John  Shaw. 

Q.  Then  after  he  bought  from  Shaw  that  piece  where  the 
water  runs  over,  it  extended  where  ? 

A.  Away  down  the  run  at  the  foot  of  the  hill,  by  the 
bridge. 

Q.  And  on  the  upper  side  of  the  road  he  run  all  along  up 
to  your  place  ? 

A.  Yes,  sir ;  he  adjoined  me  on  the  upper  side.  (First  as- 
signment of  error.) 

2.  (Witness  James  Crawford.) 

Q.  From  anything  Mr.  Shafer  may  have  told  you,  do  you 
know  why  he  turned  the  water  into  the  gutter  and  did  not  let 
it  run  down  into  Monitor  grove? 

A.  He  said  he  didn't  want  it  to  run  into  the  grove,  for  it 
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made  it  murky  and  muddy  in  there  ;  he  didn't  want  it  to  run 
on  to  his  property — would  spoil  it  for  a  picnic  ground. 

Q.  About  when  was  that  ? 

A.  Sixteen  or  seventeen  years  ago. 

Q.  When  was  it  he  told  you  that,  with  reference  to  the 
time  the  walk  was  built? 

A.  The  time  he  made  the  walk,  for  I  asked  him  his  idea  in 
turning  it  off;  he  said  he  didn't  want  it  to  run  into  the  grove. 
That  was  about  the  time  he  turned  it  into  a  picnic  ground. 

The  foregoing  testimony  as  to  declarations  of  Mr.  Shafer, 
and  what  he  did,  is  taken  under  exception,  and  bill  sealed  for 
plaintiffs.     (Second  assignment  of  error.) 

8.  (Witness  Capt.  John  Birmingham.) 

Q.  Did  you  have  any  talk  with  David  Shafer  about  turning 
the  water  into  a  drain  instead  of  letting  it  down  through  the 
woods? 

Objected  as  incompetent. 

Overruled,  and  bill  sealed  for  plaintiff. 

A.  This  fence  matter  just  brought  that  matter  up.  I  pro- 
tested against  the  fence  going  up  there.  When  I  found  he 
was  determined  to  put  the  grove  there,  I  thought  it  was  best 
then  to  put  up  a  better  fence — higher  fence — to  protect  my 
orchard ;  objected  to  ;  he  did  so.  He  told  me  he  was  going 
to  turn  the  water  off. 

Q.  Did  he  say  for  what  reason  ? 

A.  To  protect  his  picnic  grounds. 

Q.  He  did  afterwards  turn  it  off. 

A.  He  did  do  it ;  yes,  sir.     (Third  assignment  of  error.) 

4.  (John  Birmingham.) 

Q.  State  whether  it  would  be  practicable  from  that  point  to 
carry  the  water  across  to  the  upper  side  of  the  road  ? 

A.  It  could  be  done  at  very  great  expense. 

Q.  State  if  that  would  be  an  extraordinary  expenditure  for 
a  township? 

A.  It  certainly  would. 

Taken  under  objection  as  irrelevant.  (Fourth  assignment  of 
error.) 

The  plaintiff  presented  the  following  points  for  charge  to 
the  court: 

1.  If  the  jury  believe  that  the  drainage  of  water  in  this  case 
was  accumulated  from  Delp's  land,  shown  in  the  plan  in  evi- 
dence, in  two  gutters,  one  on  each  side  of  the  road,  through 
lands  of  Capt.  Birmingham,  the  distance  of  1,462  feet  to  the 
line  of  Killbuck  township,  and  that  just  over  the  line  of  said 
borough  and  township  the  said  township  joins  said  gutter  by  a 
culvert  in  the  road,  and  by  these  drains  thus  united,  the  sur- 
face water  flow  of  showers  and  storms  is  accumulated  and 
1  Amerman — 8 
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carried  the  further  distance  of  799  feet  without  any  outflow 
from  the  road,  and  empties  on  plaintiflTs  land,  doing  damage, 
the  plaintiff  is  entitled  to  recover,  if  within  six  years  of  suit 
brought. 

To  this  the  court  answered,  after  closing  its  general  charge 
to  the  jury : 

"  The  other  points  of  the  respective  parties,  except  so  far  as 
covered  by  the  general  charge,  are  refused."  (Fifth  assign- 
ment of  error.) 

2.  If  you  find  that  this  Beaver  road  runs  along  and  through 
land,  the  surface  drainage  of  which  is  naturally  down  depres- 
sions and  ravines  leading  from  said  road  directly  to  the  Ohio 
river,  and  that  instead  of  the  said  drainage  being  conducted 
into  such  natural  drainage  or  permitted  to  flow  to  the  river 
therein,  it  is  accumulated  and  carried  by  artificial  drains  on 
the  sides  of  the  said  road,  and  by  artificial  embankments  held 
therein,  the  party  or  parties  so  accumulating  it,  if  damage  is 
done,  are  liable  for  it. 

The  court  answered : 

"The  other  points  of  the  respective  parties,  except  so  far  as 
covered  by  the  general  charge,  are  refused.''  (Sixth  assign- 
ment of  error.) 

3.  If  the  jury  find  the  defendants,  or  either  of  them,  so  con- 
structed the  artificial  drains  along  the  Beaver  road  that  the 
surface  drainage  was  conducted  beyond  where  it  would  natur- 
ally have  run,  if  let  alone,  such  increase  carried  on  down  past 
natural  outlets  upon  lands  of  the  lower  owner,  is  as  matter  of 
law  to  be  held  as  excessive,  and  if  damage  has  thereby  come 
to  plaintiff,  she  is  entitled  to  recover. 

The  court  answered : 

"The  other  points  of  the  respective  parties,  except  so  far  as 
covered  by  the  general  charge,  are  refused."  (Seventh  as- 
signment of  error.) 

4.  That  the  measure  of  damages  is  what  it  cost  to  place  the 
lands  of  plaintiff  in  the  same  condition  they  were  in,  prior  to 
the  injury  done,  and  should  only  be  compensatory,  it  not  being 
claimed  that  the  drainage  was  wantonly  or  maliciously  done 
by  either  of  defendants. 

Taken  to  be  answered  in  the  general  charge. 

5.  That,  if  you  find  the  defendants  were  both  negligent, 
each  is  liable  for  the  injury  sustained,  without  regard  to  the 
different  degrees  or  shares  of  guilt.  The  damages  are  not 
divisible  and  the  verdict  should  be  for  an  amount  against  both 
defendants,  for  such  sum  as  the  most  culpable  should  pay,  and 
especially  so  in  this  case,  as  defendants  have  united  in  a  com- 
mon defence. 

Taken  to  be  answered  in  the  general  charge. 
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The  following  is  the  general  charge  of  the  court : 
[The  rules  that  govern  a  case  of  this  character  are  in  a  jrreat 
desrree  involved  in  a  law  maxim  to  the  effect  that  water  flows, 
and  ought  to  flow,  as  it  has  been  accustomed  to  flow.     If  you 
apply  that  to  this  case,  I  take  it  yon  will  have  no  particular 
difficulty  in  determining  the  rights  of  these  respective  parties. 
If  I  happen  to  own  a  piece  of  land  on  the  side  of  a  hill  and 
my  neighbor  the  property  lower  down,  necessarily  the  rain 
water  falling  upon  my  ground  will  flow  down  upon  the  prop- 
erty of  the  neighbor  and  pass  off  in  the  course  of  nature.  Our 
rights  are  fixed  by  the  necessities  of  the  case,  and  neither  of 
us  can  interfere  with  the  rights  of  the  other.     The  party  below 
could  not  construct  a  bulkhead  which  would  throw  the  water 
back  upon  me  and  make  a  ditch  or  a  pond  upon  my  land;  nor 
could  I  collect  the  water  which  ordinarily  would  flow  in  small 
quantities  along  a  considerable  line  into  one  stream,  and  cast 
that  upon  my  neighbor  in  a  body,  because  that  might  be  seri- 
ously injurious  to  him,  while  it  would,  of  course,  if  done  at 
all,  be  for  my  benefit  at  his  expense.     Neither  of  us  are  per- 
mitted to  do  those  things.     We  are  compelled  to  leave  the 
water  shed  as  we  find  it,  or  protect  ourselves  upon  our  own 
property.     In  the  one  case  the  party  below  would  be  at  liberty 
to  collect  the  water  in  any  way  he  chose  upon  his  own  land 
and  divert  it  as  he  saw  fit,  if  it  did  not  injure  some  of  his 
neighbors,  and  so  the  party  above  would  be  at  liberty  to  col- 
lect it  in  one  stream  and  cast  it  off  in  some  other  mode  than 
the  ordinary  provision  of  nature,  provided  he  saw  that  no  in- 
jury was  done  to  his  neighbor,  who  would  otherwise  have  re- 
ceived the  water  in  small  quantities.     The  same  rule  applies  to 
the  construction  of  a  road  that  applies  to  the  occupants  of  re- 
spective pieces  of  land.     It  would  be  a  rather  unusual  road- 
way that  could  be  constructed  without  accumulating  the  water 
beyond  what  would  ordinarily  be  the  case  if  it  flowed  over  the 
land,  as  it  remained  unbroken — as  found  in  nature.     In  order 
to  protect  the  roadbed  it  is  necessary  to  have  water  tables 
upon  either  side;  and  along  the  side  of  the  hill,  as  this  seems 
to  have  been,  it  would  be  necessary  to  exclude  the  water  from 
the  bed  of  the  road  and  throw  it  upon  either  side,  and  in  that 
way  water  would  be  accumulated  beyond  the  ordinary  fall  of 
water  flowing  over  the  surface  of  the  ground.     Those  who 
maintain  a  public  highway  are  no  more  at  liberty  to  disregard 
the  laws  of  nature  and  the  results  of  their  own  acts  than  an 
individual,  and  they  are  liable  if  they  do.     If  they  create  a 
stream — temporarily,  it  may  be,  during  a  rain  storm — upon 
the  side  of  the  road,  they  can  not  cast  that  over  upon  any 
neighboring  ground  without  reference  to  the  rights  and  inter- 
ests of  the  people  abutting  upon  that  load.     They  are  bound 
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to  follow  it  and  see  that  it  does  no  harm.  We  all  know  it  is 
very  customary,  in  the  construction  of  roads,  to  cast  the  water 
over  wlierever  it  seems  most  convenient,  without  much  con- 
sideration for  the  rights  of  the  people  along  the  roadside,  and 
in  many  instances  so  little  damage  does  it  do,  or  there  is  some 
other  compensation  for  it,  that  it  is  not  often  controversies 
arise ;  but  when  they  do,  we  have  to  apply  the  strict  rules  of 
the  law.]     (Tenth  assignment  of  error.) 

[Now,  if  it  be,  as  is  alleged,  that  Mr.  David  Shafer,  the  an- 
cestor of  the  plaintiff,  closed  up  an  outlet  which,  according  to 
the  testimony  of  some  of  the  witnesses,  had  to  be  plowed  into 
this  land  in  order  to  carry  the  water  off  from  the  roadbed — it 
did  not  flow  off,  but  it  was  necessary  to  plow  a  ditch  in  order 
to  carry  it  off — if  he  found  that  an  undue  quantity  of  water 
was  cast  upon  his  propert}*  at  that  point,  to  his  injury,  beyond 
what  nature  would  have  cast  upon  it,  he  had  a  right  to  stop  it 
up  and  throw  it  back  upon  the  road  or  in  the  water  tables,  and 
allow  the  supervisor  or  other  authorities  to  take  care  of  it  as 
they  ought  to  do ;  and  it  was  a  matter  of  no  concern  to  him 
where  it  went  afterwards.  He  was  not  bound  to  look  after 
anybody  but  himself.  He  had  a  right  to  cast  it  off  his  premi- 
ses, if  there  were  an  excess  of  water  beyond  what  nature  would 
have  cast  upon  them  at  that  point.  And  therefore,  if  you  find 
that  Mr.  David  Shafer  did  close  up  this  place,  and  closed  out 
only  such  excess  as  was  cast  upon  him  by  the  construction  of 
the  road,  or  beyond  the  ordinary  flow  from  nature,  he  had  a 
right  to  do  it,  and  you  need  not  trouble  yourself  about  the 
effect  upon  these  plaintiffs.]     (Eleventh  assignment  of  error.) 

There  have  been  phrases  used  to  the  effect  that  Mr.  David 
Shafer  selected  as  it  were,  the  property  of  Mr.  Shaw  to  cast 
this  water  upon.  I  do  not  understand  them  to  be  more  than 
phrases  used  by  witnesses.  We  have  the  testimony  of  two 
witnesses  that  it  did  not  go  down  Mr.  Shaw's  ground  at  all  in 
the  first  instance,  but  that  it  flowed  off  at  certain  points  on 
property  which  is  now  the  property  of  Mr.  Glendenning,  which 
was  then  Mr.  Shafer's,  and  that  there  was  no  other  place  that 
the  water,  if  cast  off  the  ground  of  Mr.  Shafer,  could  flow 
down,  except  where  it  is  said  to  go  now.  But  that  does  not 
make  any  difference.  It  does  not  make  any  difference  whether 
that  is  the  lowest  point  on  the  road.  That  may  have  been  the 
proper  place  for  this  water  to  be  cast  off  in  this  road,  and  the 
law  of  the  land  has  provided  for  that  contingency.  But  that 
contingency  is  not  to  cast  the  water  on  your  neighbor  without 
making  compensation.  The  road  law  provides  that  the  super- 
visor shall  have  power  and  authority  to  enter  upon  any  lands 
or  enclosures,  and  cut,  open,  maintain  and  repair  ail  such  drains 
or  ditches  through  the  same  as  they  shall  judge  necessary  to 
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carry  the  water  oiEF  said  road.  The  law  provides  for  the  very 
matter  which  is  involved  here,  but  there  is  no  evidence  that 
the  supervisors  topk  upon  themselves  the  exercise  of  the  power 
and  the  duty  cast  upon  them  by  the  road  law,  to  provide  a 
place  upon  which  this  water  should  be  wasted.  When  they 
did  that,  then  the  property  holder  would  have  a  right,  not  to 
close  it  up,  but  a  right  to  compensation. 

Now,  as  to  the  parties  defendant,  that  are  involved  here. 
It  is  contended  that  no  recovery  can  be  had  against  either  of 
these  parties  defendant,  partly  at  least  because  they  are  not 
jointly  liable.  They  are  not  jointly  liable  in  the  ordinary  sense, 
probably,  of  an  action  of  tort,  but,  in  my  judgment,  they  are 
liable  in  this  action  under  a  certain  state  of  facts,  if  you  so 
find  them,  though  you  may  not  be  able  to  say  they  are  jointly 
liable. 

If  you  find  that  the  borough  of  West  Bellevue,  when  consti- 
tuted, found  that  this  road,  which  was  within  its  control  and 
authority,  and  which  it  was  bound  to  take  care  of,  was  casting 
water  down  upon  KiUbuck  township  in  excess  of  the  flow 
which  would  have  necessarily  gone  there  had  that  road  not 
been  constructed.  West  Bellevue  could  not  cast  that  water 
upon  Killbuck  township  and  let  it  go  whither  it  might.  They 
were  bound  to  follow  it  and  see  that  it  did  no  damage  to  any- 
body below.  They  knew  it  was  not  going  to  remain  where 
they  cast  it,  but  that  it  would  necessarily  flow  somewhere  and 
find  some  outlet  either  provided  by  the  supervisor,  under  the 
law,  or  just  by  permission,  over  the  soil  of  some  property 
holder.  They  could  not  throw  that  burden  upon  Killbuck 
township,  nor  could  they  disregard  their  duty.  They  were 
bound  to  follow  that  water  and  see  that  no  injury  was  done. 
If  that  be  the  case,  though  it  may  be,  and  of  course  is  the  fact, 
that  the  water  from  West  Bellevue,  alone,  may  not  have  done 
the  damage  complained  of,  or  may  not  have  done  any  of  it ; 
and  that  is  a  question  of  fact  for  you,  which  you  will  deter- 
mine under  the  evidence.  I  do  not  undertake  to  instruct  you 
on  the  facts,  but  it  was  caused  by  the  addition  of  the  water 
which  fell  upon  and  alongside  of  the  road  in  Killbuck  town- 
ship ;  yet,  if  the  two  flowed  together,  united  in  one  stream,  and 
thus  created  the  injut'y  complained  of,  this  action  could  be 
maintained  and  both  parties  would  be  liable  if  the  facts  war- 
ranted it.     The  other  facts  of  course  you  will  determine. 

[Now  as  to  the  respective  liability  of  the  defendants ;  I  have 
a  point  from  either  party  on  that,  but  I  will  not  take  the  time 
to  read  them,  as  I  cannot  affirm  either  of  them  as  they  stand. 
They  are  to  the  effect,  on  the  one  hand,  that  not  being  jointly 
liable,  no  recovery  can  be  had ;  and  on  the  other,  that  the  re- 
covery would  be  against  both  defendants  for  the  amount  of 
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damage  clone  by  the  most  culpable.  I  cannot  so  instruct  you 
under  the  facts  of  this  case  and  the  law  as  I  understand  it. 

I  instruct  you,  if  the  plaintiff  recovers  at  all,  she  must  re- 
cover only  the  damage  done  by  the  least  culpable,  otherwise 
we  would  have  one  party,  possibly,  compelled  to  pay  for  dHra- 
age  which  he  did  not  do  and -had  no  necessary  part  in  contrib- 
uting to ;  consequently  your  verdict,  if  for  the  plaintiff,  and 
ngainst  both  defendants,  will  be  for  the  amount  of  damage  you 
find  was  done  by  the  least  culpable  of  the  two  parties  defend- 
ant.] (Taken  to  be  the  answer  to  the  plaintiff's  fifth  point, 
nintn  assignment  of  error.) 

[I  am  also  requested  to  instruct  you  upon  the  measure  of 
damage,  as  to  replacing  the  land  in  its  old  condition.  I  do 
not  so  instruct  you.  That  is  a  matter  which  you  can  take  into 
consideration  so  far  as  it  will  afford  you  light  in  ascertaining 
the  amount  of  damage  done.  You  will  determine  what  will 
be  compensation  to  this  plaintiff  for  the  damage  done  by  these 
defendants,  if  any,  up  to  the  time  of  bringing  this  action,  and 
you  can  take  into  account  the  testimony  as  to  the  cost  of  filling 
up  the  cut  and  any  other  testimony  in  the  case  which  will 
enable  you  to  ascertain  the  amount  of  damage,  if  any,  which 
you  may  find  to  be  properly  assessable  upon  the  least  culpable 
of  these  parties.]  (Taken  to  be  the  answer  to  the  plaintiffs 
fourth  point,  eighth  assignment  of  error.) 

The  other  points  of  the  respective  parties,  except  so  far  as 
covered  by  the  general  charge,  are  refused. 

[The  court  sent  for  the  jury  after  they  had  retired  and  in- 
structed them  as  follows :] 

Gentlemen:  In  making  my  charge,  I  omitted  certain  in- 
structions which  doubtless  would  mislead  you.  From  what  I 
said  it  is  more  than  probable  you  would  understand  that  you 
would  either  have  to  find  a  verdict  for  the  plaintiff,  against 
both  defendants,  for  some  sum,  or  in  favor  of  both  defendants. 
That  is  not  the  rule.  You  can  find  one  of  three  verdicts  in 
this  case.  You  can  find  fol*  the  plaintiff  against  both  defend- 
ants, or  you  can  find  a  verdict  against  either  one  of  the  de- 
fendants, leaving  the  other  out,  and  specifying  which  one  you 
find  against,  or  you  can  find  a  verdict  for  the  defendants 
generally.  The  facts  of  course  are  entirely  for  you,  and  you 
will  determine  the  questions  according  to  the  facts  as  they 
have  been  delivered  in  evidence. 

Verdict  for  the  defendants  and  judgment  thereon,  where- 
upon the  plaintiff  took  this  writ  assigning  for  error,  as  indi- 
cated, the  admission  of  evidence,  the  answer  to  the  plaintiff's 
points,  and  those  portions  of  the  charge  included  in  brackets. 

iV.  W.  Shafer  for  plaintiff  in  error. — An  owner  of  land  has 
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no  right  to  rid  his  land  of  surface  water  or  superficially  perco- 
lating water  by  collecting  them  in  artificial  channels,  and  dis- 
chargingf  it  through  or  upon  the  land  of  an  adjoining  proprie- 
tor. This  is  also  the  civil  and  common  law,  and  a  municipal 
corporation  has  no  greater  right  in  this  respect  than  a  private 
land  owner :     Gould  on  Water  Courses,  §§  271,  272,  596. 

While  it  is  admitted  that  a  municipal  corporation  is  not  lia- 
ble for  incidental  injuries  to  private  property,  resulting  from 
the  exercise  of  its  legislative  powers,  such  as  grading  streets 
where  the  property  is  no  way  invaded,  yet  such  a  corporation 
is  responsible  for  direct  injuries  to  private  property  caused  by 
a  corporate  act  in  the  nature  of  a  trespass.  See  cases  there 
cited :  Pumpelly  v.  Green  Bay  Co.,  13  Wallace,  166 ;  Ari- 
mond  r.  Green  Bay  Co.,  81  Wis.,  816 ;  Eaton  v.  R.  R.  Co.,  51 
N.  H.,  504;  Rowe  v.  Portsmouth,  8  American  Law  Times, 
Reports,  N.  S.,  482. 

A  municipal  charter  never  gives,  and  never  could  give,  au- 
thority to  appropriate  the  freehold  of  a  citizen  without  com- 
pensation, whether  it  be  done  through  an  actual  taking  of  it 
for  streets  or  buildings,  or  by  flooding  it  so  as  to  interfere  with 
the  owner's  possession.  His  property  rights  are  appropriated 
in  the  one  case  as  much  as  the  other  :  Ashley  v.  Port  Huron, 
35  Mich.,  296 ;  Pumpelly  v.  Green  Bay  Co.,  13  Wallace,  181. 

Under  the  Constitution  of  1874,  art.  16,  sec.  8,  "  municipal 
corporations  are  liable  for  the  taking  of  plaintiff's  land  for  the 
purposes  of  this  drainage.  That  section  provides  for  the 
making  of  compensation,  not  only  for  the  taking  of  private 
property  for  public  use,  as  was  the  case  theretofore,  but  for 
its  injury  and  destruction :"  City  of  Reading  v.  Althouse,  9 
W.  N.  C,  23. 

A.  M.  Brown  for  Borough  of  West  Bellevue ;  Rohh  ^  Fitz- 
8immon9  for  Killbuck  Township. — 1.  The  first,  second,  third 
and  fourth  specifications  of  error  are  to  the  admission  of  testi- 
mony tending  to  show  that  David  Shafer  established  the  arti- 
ficial mode  of  drainage  at  the  side  of  the  public  road,  which  is 
the  ground  of  complaint  in  this  section.  The  defendants  al- 
leged that  the  land  of  Mrs.  Huddleston  was,  by  the  acts  of 
David  Shafer,  made  servient  .to  the  drainage  from  the  public 
road ;  that  he  not  only  created  the  artificial  channel,  but  main- 
tained it  during  his  life  time ;  and  that  the  property  descended 
to  his  daughter,  the  plaintiff,  subject  to  that  burden,  and  that 
it  continued  in  that  condition,  without  objection  on  her  part, 
until  about  the  date  of  the  commencement  of  this  suit.  An 
easement  created  by  the  owner  of  two  estates,  notorious,  per- 
manent and  visible,  ripens  into  a  servitude  and  passes  to  the 
sheriff''s  vendee  of  the  dominant  estate:     Fidelity  Building 
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Apsociation  v.  Gettv,  2d  W.  N.  C  490 ;  Walsh  v.  Mallon,  2d 
W.  N.  C,  444;  Cannon  v.  Boyd,  73  Pa.  St.,  179;  Murphv  v. 
Bedford,  85  Legal  Intelligencer,  262;  Hulburt  v.  Firth,  10 
Phila„136. 

2.  The  plaintiff  in  error  complains  that  the  court  erred  in 
not  affirming  his  points,  and  in  only  referring  to  them  "in  a 
lumpy  way."  Although  it  is  the  duty  of  the  court  under  the 
act  of  24th  of  March,  1877  (P.  L.,  38),  to  reduce  to  writing 
their  answers  to  the  several  points  presented  and  to  read  them 
to  the  jury,  yet  their  omission  to  do  so  is  not  ground  for  re- 
versal ;  it  is  sufficient  on  error  that  the  points  were  sufficiently 
answered  in  the  general  charge :  Scheuing  v.  Yard,  88  Pa, 
St.,  286. 

Points  may  be  carefully  framed,  but  as  remarked  by  Hus- 
ton, J.,  in  Coates  v.  Roberts,  4  Rawle,  112,  "  are  often  drawn 
with  as  much  care  as  candor."  He  emphatically  denies  that 
propositions  of  counsel  must  always,  be  answered  precisely  as 
put,  giving  as  the  reason  that  the  jury  must  find  on  all  the 
facts,  and  not  on  a  partial  view :  Rush  v,  Lewis,  9  Harris,  72 ; 
Utt  V.  Leong,  6  W.  &  S.,  174 ;  Crowell  v.  Meconkey,  5  Barr, 
176;  Lycoming  Insurance  Co.  v.  Schreffler,  42  Pa.  St.,  188; 
Arbuckle  v.  Thompson,  37  Pa.  St.,  170. 

3.  We  contend  that  the  plaintiff  misjoined  the  defendants 
in  this  suit.  Without  joint  action,  no  suit  could  be  brought 
against  them  :  Adams  v.  Hall,  2d  Vermont,  9;  Vansteenburg 
V.  Tobias,  17  Wendell,  662;  Buddington  v.  Shearer,  20  Pick- 
ering, 477  ;  Auchmuty  v.  Ham,  1  Denio,  496 ;  Partenheimer  v. 
Van  Order,  20  Barbour,  479 ;  Seely  v.  Alden,  61  Pa.  St.,  306 ; 
Little  Schuylkill  Navigation  R.  R.  &  Coal  Co.  v.  Richards,  67 
Pa.  St.,  142. 

These  cases  also  state  the  rule  governing  the  computation  of 
damages  to  be  recovered  in  such  cases.  See  also,  Gould  v. 
McKenna,  86  Pa.  St.,  297. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

It  was  error  to  admit  the  evidence  of  Thomas  Paisley,  con- 
tained in  the  first  assignment  of  error.  It  was  irrelevant;  it 
had  nothing  to  do  with  the  issue  before  the  jury.  It  was,  how- 
ever, entirely  harmless.  It  could  have  injured  no  one,  and  if 
there  were  no  other  error  we  would  not  reverse  for  such  a 
cause. 

It  was  more  serious  error  to  admit  the  declarations  of  David 
Shafer,  referred  to  in  the  second  assignment.  Shafer  was  the 
father  of  the  plaintiff  and  was  her  predecessor  in  the  title. 
The  defendants  proved  by  several  witnesses  that  while  Shafer 
was  the  owner,  and  several  years  before  his  death,  he  closed 
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np  a  drain  which  turned  the  water  from  the  road  upon  a  por- 
tion of  the  premises  then  owned  by  him ;  that  the  effect  of 
closing  this  drain  was  to  stop  this  flow  of  water  and  to  turn 
it  down  the  public  highway  until  it  reached  the  place  where 
it  was  discharged  upon  the  Shaw  lot,  where  the  washout  oc- 
curred. Hence  the  defendants  contended  that  the  injury  of 
which  the  plaintiff  complains  was  in  reality  caused  by  the  de- 
fective drainage  made  by  her  predecessor  in  the  title ;  that  by 
thus  stopping  up  said  drain  he  had  fixed  an  easement  or  servi- 
tude upon  this  property,  which  was  visible  to  the  eye,  and 
that  his  successor  in  the  title  took  it  subject  to  such  servitude ; 
hence  that  his  declarations  made  at  the  time  the  drain  was 
changed  were  competent  evidence  against  the  plaintiff. 

The  theory  of  this  branch  of  the  defence  is  based  upon  mis- 
taken premises.  David  Shafer  imposed  no  servitude  upon 
his  property.  On  the  contrary  he  prevented  the  water  from 
flowing  upon  his  land  and  turned  it  back,  as  before  stated, 
upon  the  public  highway,  in  Killbuck  township,  if  he  had 
turned  the  water  upon  his  land  there  would  have  been  more 
show  of  reason  in  this  proposition.  It  is  said,  however,  that 
the  effect  of  this  action  on  his  part  was  to  carry  the  water 
along  the  gutters  or  water  tables  of  Beaver  road,  upon  a  down 
grade,  until  with  its  large  accumulations  it  was  discharged 
upon  the  Shaw  lot.  Conceding  this  to  be  so,  what  follows? 
As  his  right  to  stop  this  drain  was  never  questioned  in  Mr. 
Shafer's  life  time  nor  since,  we  must  assume  that  it  was  law- 
fully done.  It  may  be  he  thought  that  more  than  his  share 
of  the  water  was  discharged  upon  his  land,  or  he  may  have 
done  it,  as  was  stated  by  some  of  the  witnesses,  to  keep  his  lot 
dry  for  picnic  parties.  Be  that  as  it  may,  he  stopped  the  flow 
of  the  water  over  his  land  by  closing  the  drain,  without  objec- 
tion from  the  municipal  authorities,  and  turned  it  down  the 
road.  He  was  not  responsible  for  its  further  flow.  It  was  the 
business  of  the  township  to  look  after  that.  Shafer  was  not 
bound  to  follow  it  up  and  see  where  it  went  to.  Nor  had  the 
township  any  more  right  to  throw  it  upon  the  plaintiff's  land 
further  down  the  road  than  upon  the  land  of  any  other  citizen. 
Moreover,  it  was  the  business  of  the  municipal  authorities  to 
protect  his  land  from  any  such  injurious  overflow.  The  fact 
that  Shafer  bought  the  Shaw  lot  afterwards,  and  that  it  has 
now  come  into  the  possession  of  the  plaintiff,  in  no  way  affects 
the  case.  She  has  the  same  right  to  have  her  property  at  this 
point  protected  as  any  other  citizen  would  have  if  he  owned 
it.  We  see  nothing  to  justify  the  admission  of  Mr.  Shafei's 
declarations  in  evidence. 

For  the  same  reason  we  sustain  the  third  assignment. 

1  am  unable  to  see  the  relevancy  of  the  testimony  of  John 
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Birmingham,  contained  in  the  fourth  assignment.  An  inquiry 
as  to  the  expense  of  taking  the  water  across  the  road  at  the 
point  referred  to*  was  not  pertinent  to  the  issue.  It  was,  more- 
over, well  calculated  to  prejudice  the  case  of  the  plain  tifiF.  It 
may  be  that  after  collecting  the  water  in  the  highway  for  this 
long  distance,  it  might  be  an  expensive  thing  to  turn  such  a 
volume  of  it  across  the  road  at  this  point.  That,  however,  was 
not  the  question.  Aside  from  this,  the  witness  was  not  an  en- 
gineer, nor  a  road  builder,  and  was  not  shown  to  have  had  any 
knowledge  upon  the  subject. 

The  plaintiff's  second  and  third  points  should  have  been 
aflSrmed  distinctly  and  without  qualification.  By  the  first  point 
the  learned  judge  was  asked  to  say  to  the  jury  that:  "If  you 
find  that  this  BeJiver  road  runs  along  and  through  land  the 
surface  drainage  of  which  is  naturally  down  depressions  and 
ravines  leading  from  said  road  directly  to  the  Ohio  river,  and 
that  insjead  of  the  said  drainage  being  conducted  into  such 
natural  drainage  or  permitted  to  flow  to  the  river  therein,  it  is 
accumulated  and  carried  on  by  artificial  drains  on  the  sides  of 
said  road  and  by  artificial  embankments  held  therein,  the  party 
or  parties  so  accumulating  it,  if  damage  is  done,  are  liable 
for  it." 

The  third  point  stated  substantially  the  same  principle,  in 
slightly  differing  phraseology. 

The  answer  to  them  was :  *'  The  other  points  of  the  respec- 
tive parties,  except  so  far  as  covered  by  the  general  charge, 
are  refused." 

This  is  a  very  unsatisfactory  way  of  answering  points.  It 
renders  the  point  of  no  possible  value  with  the  jury,  and  al- 
ways adds  greatly  to  our  labors.  We  are  often  compelled  to 
go  again  and  again  through  a  long  charge  to  see  if  it  covers 
the  respective  points.  If  the  practice  is  continued,  and  es- 
pecially if  it  increases,  some  of  our  earlier  decisions  will  have 
to  be  modified,  and  a  more  literal  compliance  with  the  Act  of 
Assembly  enforced. 

For  the  purposes  of  this  case  we  must  regard  the  plaintiff's 
second  and  third  points  as  refused.  No  jury  could  gather  their 
affirmance  from  the  general  charge. 

The  drainage  of  water  appears  to  have  been  conducted 
from  Delp's  land  in  Bellevue  borough,  in  two  gutters,  one 
on  each  side  of  the  road,  a  distance  of  about  1,462  feet  to 
the  line  of  Killbuck  township,  and  that  just  over  the  line  of 
said  borough  the  said  township  joins  said  gutters  by  a  culvert 
in  the  road,  and  by  these  drains  thus  united  the  surface  water 
flow  of  rains  and  storms  was  accumulated  and  carried  the 
further  distance  of  about  800  feet,  without  any  outflow  from 
the  road.    Now,  if  the  fact  be,  as  the  points  assume,  and  the 
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jury  were  asked  to  find,  there  were  alon^  this  long  distance 
several  natural  <lrains  or  ravines  down  which  the  water  could 
have  been  turned  and  thus  discharged  into  the  Ohio  river,  it 
is  too  plain  for  argument  that  the  accumulation  of  it  until  it 
was  liable  to  become  a  destructive  flood  would  render  the  per- 
sons or  authorities  by  whom  it  was  done  responsible  for  all  the 
consequences  of  such  accumulation. 

The  eighth  assignment  rnises  the  question  as  to  the  meas- 
ure of  damages.  Upon  this  point  we  see  no  serious  error  in  the 
charge  of  the  court.  The  jury  were  instructed  that  they  might 
give  such  damages  for  the  injury  as  they  thought  the  plaintiff 
had  sustained,  and  that  in  estimating  them  they  had  a  right 
to  take  intf^  consideration  the  cost  of  filling  up  the  cut  caused 
by  the  washout.     Nothing  was  claimed  beyond  compensatory 


The  ninth  assignment  raises  the  question  of  the  respective 
liability  of  the  defendants,  if  liable  at  all.  The  learned  judge 
instructed  the  jury  that,  "  If  the  plaintiff  recovei-s  at  all,  she 
must  recover  only  the  damage  done  by  the  least  culpable ; 
otherwise  we  would  have  one  party  possibly  compelled  to  pay 
for  damages  which  he  did  not  do,  and  had  no  necessary  part 
in  contributing  to ;  consequently  your  verdict,  if  for  the  plain- 
tiff against  both  defendants,  will  be  for  the  amount  of  damage 
you  find  was  done  by  the  least  culpable  of  the  two  parties  de- 
fendant." 

The  first  thought  suggested  by  this  ruling  is  that  the  plain- 
tiff may  not  recover  the  full  amount  of  damage,  if  any,  she 
has  sustained.  If  this  be  so,  there  must  be  error  somewhere. 
Either  the  charge  must  be  incorrect,  or  a  mistake  has  been 
made  in  joining  the  two  municipalities  in  one  suit.  If  the  in- 
jury be  their  joint  act  the  plaintiff  is  entitled  in  a  suit  against 
both  to  recover  the  full  amount  of  loss  she  has  sustained.  For 
a  tort  committed  jointly  the  law  will  not  apportion  the  guilt  or 
responsibility  of  the  tort  feasors,  but  holds  them  all  for  what 
the  most  culpable  ought  to  pay  :  McCarthy  v.  De  Armit,  1 
Pennypacker,  297.  The  rule  laid  down  by  the  learned  judge 
was  that  the  jury  should  find  only  for  the  injury  done  by  the 
least  culpable  of  the  defendants.  This  is  the  rule  when  puni- 
tive damages  are  claimed,  and  as  such  damages  were  not 
claimed  in  this  case,  it  does  not  apply. 

Little  Schuylkill  Nav.  Co.  v.  Richards,  7  P.  F.  S.,  142,  and 
Seely  v.  Alden,  11  Id.,  302,  are  not  in  point.  They  were  both 
actions  for  polluting  a  stream  of  water ;  the  acts  of  the  respec- 
tive defendants  were  clearly  several,  and  it  was  ruled  that  one 
defendant  could  not  be  held  for  the  tan  or  coal  dust  thrown 
into  the  stream  by  another  defendant.  In  the  case  in  hand 
the  borough  of  Belle vue  collects  its  water  and  carries  it  along 
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the  road  until  it  reaches  the  line  between  the  borough  and  the 
township.  There  the  borough  discharges  it  upon  the  high- 
way in  Eillbuck.  If  the  latter  receives  it  without  ol^ection, 
then  the  township  becomes  responsible  for  its  further  now.  I 
am  unable  to  see  how  the  borough  can  be  held  liable  to  the 
plaintiff  for  water  poured,  not  upon  her  land,  but  upon  Kill- 
buck  township.  But  as  this  point  was  not  raised  it  will  not 
now  be  decided. 

We  see  nothing  in  the  remaining  assignments  of  error  which 
requires  discussion. 

Judgment  reversed,  and  a  venire  facias  de 
novo  awarded. 


Hess  verstts  Brown. 

1.  A  married  woman  may  receive  as  a  gift  her  husband^s  property  from 
one  prnxihasing  it  at  a  bona  fide  sherifTs  sale,  subject  to  a  reserration 
by  the  donor  and  use  it,  trade  with  it,  purchase  other  goods  with  its 
proceeds  and  hold  all  against  the  husband^s  creditors. 

2.  Whether  the  transfer  of  this  property  is  a  gift,  or  whether  it  is  a  pur- 
chase by  the  married  woman  on  her  own  credit,  without  any  separate 
estate  to  support  it,  is  a  question  for  the  jury. 

3.  Winch  v.  James,  18  P.  F.  Smith,  297,  and  Wieman  t;.  Anderson,  6 
Wright,  311,  followed. 

November  2d,  1885.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas  No.  1,  of  Allegheny 
county :     Of  October  and  November  Term,  1885,  No.  122. 

This  was  a  feigned  issue  to  try  the  right  of  property  to  cer- 
tain goods  and  chattels  which  John  Brown  had  caused  to  be 
levied  on  as.  the  property  of  C.  Otto  Hess,  husband  of  Cath- 
arine Hess,  who  claimed  them.  On  the  trial  before  Bailey, 
A.  L.  J.,  the  following  facts  appeared : 

C.  O.  Hess,  the  husband  of  Catharine  Hess,  became  finan- 
cially embarrassed  in  August,  1875.  F.  X.  Lang  and  Thomas 
McCoy  levied  upon  two  ice  ponds,  and  ice  houses,  each  having 
separate  outfits,  such  as  horses,  harness  and  wagons.  One  pond 
or  premise  was  at  Chartiers  creek  and  the  other  at  East  Lib- 
erty. F.  X.  Lang  purchased  the  property  at  Chartiers  Creek 
and  Thomas  McCoy  purchased  the  property  at  East  Liberty. 
In  two  weeks  after  McCoy  purchased  the  premises  and  outfit 
at  East  Liberty,  he  (being  actively  engaged  in  the  fish  and 
oyster  business  in  the  city  of  Pittsburgh)  gave  the  ice  pond, 
leasehold,  house,  ice  stored  in  the  house,  to  Mrs.  Catharine 
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Hess,  the  plaintiff,  upon  condition  that  he  should  have  of  the 
ice  to  the  value  of  $600.  She  immediately  took  possession  of 
the  property  and  carried  on  the  business  herself,  and  McCoy 
obtained  of  the  ice  to  the  amount  of  $500.  She  carried  on 
said  business  for  some  time,  and  sold  and  disposed  of  the  prop- 
erty, retaining  out  of  the  property*only  one  horse,  being  one 
of  those  in  dispute  in  this  case. 

On  the  3d  of  April,  1880,  she  was  decreed  to  be  a  feme  sole 
trader.  On  the  15th  of  November,  1880,  she  entered  into  part- 
nership with  George  C.  Hess  for  the  purpose  of  carrying  on 
the  business  of  cutting,  storing  and  selling  ice  in  the  city  of 
Pittsburgh.  Mrs.  Hess  put  into  the  assets  of  the  partnership 
the  leasehold  interest  of  the  ice  pond  and  ice  house  and  one 
liorse  as  her  portion  of  the  stock  of  the  firm,  and  George  C. 
Hess  put  into  the  business  cash  to  the  amount  of  $600.  George 
C.  Hess,  who  managed  the  partnership  business,  purchased  out 
of  fhe  said  partnership  funds  of  $600,  before  the  business  fairly^ 
started,  two  grey  mares,  two  carts  and  the  harness.  They  cut 
and  stored  their  ice  in  the  ice  house  during  the  winter  of  1880- 
81,  and  on  April  1, 1881,  dissolved  partnership,  George  C.  Hess 
taking  the  half  of  the  stored  ice  and  one  grey  mare,  and  Mrs. 
Hess  took  the  remaining  portion  of  the  ice,  a  grey  mare,  two 
carts,  the  harness,  and  all  other  property  on  the  premises,  as 
her  portion  of  the  assets  of  the  late  partnership.  She  sold  her 
portion  of  the  ice  obtained  at  the  dissolution  of  the  partner- 
ship for  $1,000.  Shortly  after  the  dissolution  of  partnership 
with  George  C.  Hess,  she  purchased  with  the  proceeds  of  her 
share  of  the  ice  another  horse,  also  a  two  horse  wagon,  and 
hiring  a  driver  for  the  team  she  carried  on  the  business  of  team- 
ing. With  the  proceeds  of  this  business  she  purchased  the 
harness  and  two-horse  wagon  levied  on  in  this  case. 

The  defendant  in  error  having  obtained  a  judgment  against 
her  husband^  C.  Otto  Hess,  levied  upon  three  horses,  one 
wagon,  one  cart,  one  set  double  harness,  one  plow,  and  house- 
hold furniture. 

All  of  these  articles,  except  one  of  the  three  horses,  were 
purchased  by  the  proceeds  of  the  ice  business  and  of  the  profits 
of  her  team  after  the  dissolution  of  the  partnership  between 
George  C.  Hess  and  Catherine  Hess,  and  a  considerable  time 
after  she  had  been  decreed  a  feme  sole  trader.  Only  one  of 
the  three  horses  levied  upon  had  been  transferred  to  her  after 
her  husband  had  been  sold  out  by  the  sheriff  in  1875,  and  was 
her  own  absolute  property. 

The  court  charged  the  jury  as  follows: 

Let  me  say  in  the  beginning,  that  you  try  this  case  accord- 
ing to  the  law  and  not  according  to  your  sympathies  or  incli- 
nation, and  if  this  creditor  is  entitled  to  this  property,  it  does 
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not  make  any  difference  to  rou  whether,  in  your  judpfment,  it 
is  a  ^reat  hardship  or  not.  The  simple  question  is,  what  is  the 
law?     And  it  is  your  sworn  duty,  as  it  is  mine,  to  enforce  it. 

The  Supreme  Court,  in  the  case  of  Pier  v.  Siegfle,  15  W.  N. 
C,  480,  say :  "  As  a  general  rule,  where  husband  and  wife  are 
in  the  joint  possession  or  occupancy  of  personal  or  real  estate, 
the  law  presumes  the  property  to  belong  to  the  husband,  and 
this  presumption  continues  until  the  wife  shows  that  she  ac- 
quired it  by  means  not  derived  from  her  husband;  and  the 
burden  of  proof  is  upon  her  to  prove  that  she  so  acquired 
it.  [It  is  also  a  rule,  too  firmly  established  in  this  State 
to  be  shaken,  that  a  married  woman  cannot  buy  personal  es- 
tate upon  credit,  unless  she  is  the  owner  of  a  separate  estate, 
in  which  case  she  contracts  upon  the  credit  of  such  estate.] 
If  she  purchases  the  property  with  borrowed  moqey  or  on 
credit,  it  belongs  to  her  husband  as  respects  his  creditors  and 
^is  liable  for  his  debts." 

Now,  that  is  the  general  rule,  apart  from  the  relation  ac- 
quired by  this  plaintiff  in  1880,  of  a  feme  sole  trader.  A  feme 
sole  means  a  single  woman.  She  was  a  trader  for  herself,  and, 
after  1880,  with  any  property  that  she  possessed  of  her  own, 
apart  from  her  husband,  she  had  a  right  to  go  into  business  and 
make  profit  out  of  that  money.  [But,  if  in  1880,  when  she  was 
declared  a  feme  sole  trader,  she  had  nothing  which  was  not, 
under  the  presumption  of  law  I  have  read  you,  her  husband's, 
then  she  had  nothing  with  which  she  could  deal,  unless  she 
shows  that  she  obtained  the  money  with  which  she  went  into 
business,  and  carried  it  on,  and  bought  certain  articles,  from 
some  new  source.] 

[Nor  is  there  any  evidence  of  any  new  source  from  which 
she  obtained  money,  or  any  source  except  the  original  transac- 
tion in  1875  when  she  bought  from  McCoy  and  George  C. 
Hess  certain  ice  house  affairs,  wagons,  &c.,  necessary  to  carry 
on  the  business.  Has  she  offered  any  evidence  of  any  fresh 
acquirement  of  monej's  or  property  of  her  own,  apart  from  her 
husband,  except  what  may  have  been  obtained  in  1875  by  these 
sales  that  she  speaks  about  ?  If  she  did — if  she  said  even  that 
she  had  borrowed  the  money  from  somebody  else  after  1880, 
and  had  applied  it  in  these  various  ways,  and  that  these  things 
she  has  in  her  possession  now  were  acquired  through  the  bor- 
rowed money  after  1880,  then  she  would  be  entitled  to  theiu 
as  against  her  husband's  creditoi's.  But  has  she  shown  you 
anything  of  the  kind?  Is  there  any  evidence  on  which  you 
can  say,  on  your  oaths,  that  these  things  were  bought  iu  that 
way  ?  Or  is  there  anything,  excepting  the  first  transaction  in 
1875,  which,  in  law,  was  her  husband's,  and  not  hers  ?]     That 
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is  about  all  the  law  there  is  in  the  case,  and  you  will  have  to 
apply  it. 

As  to  the  household  furniture,  that  is  unquestionably  hers,  I 
judge,  under  the  testimony,  because  she  has  testified  to  it,  and 
it  is  undisputed,  and,  of  course,  it  is  to  be  believed,  that  the 
household  furniture  is  hers.  As  to  that  household  furniture 
she  is  entitled  to  a  verdict,  but  whether  she  is  entitled  to  a 
verdict  as  to  anything  else  is  to  be  determined  upon  the  prin- 
ciples of  the  law  I  have  stated  and  the  facts  that  are  developed 
here,  recollecting  that  Mrs.  Hess  must  show  affirmatively  what 
the  law  requires. 

If  you  believe,  as  I  have  no  doubt  you  will,  the  testimony  of 
Mrs.  Hess  as  to  the  household  furniture,  your  verdict  will  be 
for  her  for  the  household  furniture.  If  there  be  any  other  part 
of  this  property  that  she  acquired  apart  from  her  husband  en- 
tirely, and  apart  from  the  transaction  of  1875,  then  you  will 
find  that  in  her  favor,  and  if  there  be  any  property  other  than  , 
that  your  verdict  will  be  for  the  defendant  for  it.  .If  you  find 
everything  in  favor  of  the  wife,  even  including  this  horse, 
which  it  is  admitted  was  bought  in  1875,  and  not  subsequently, 
your  verdict  will  be,  generally,  for  the  plaintiff,  but  I  do  not 
see  how  you  can  so  find  as  to  that  horse. 

The  verdict  was  for  the  plaintiff  as  to  the  household  goods 
and  for  the  defendant  as  to  the  balance  of  the  property  levied 
on,  and  judgment  thereon. 

The  plaintiff  took  this  writ  of  error,  assigning  as  error  the 
portion  of  the  charge  enclosed  in  brackets. 

Rohb  ^  Fitzsimmons  for  plaintiff  in  error ;  Sam  M.  Taggart 
for  defendant  in  error. 

Mr.  Justice  Clark  delivered  the  opinion  of  the  court 
January  4th,  1886. 

It  is  not  denied  that  the  sheriffs  sale,  which  was  made  of 
the  personal  goods  and  estate  of  C.  Otto  H^ss,  in  August,  1875, 
was  a  bona  fide  and  valid  sale.  The  levy  yas  upon  the  lease 
of  two  ice  ponds,  ice  houses,  etc.,  each  with  an  outfit  for  mar- 
keting the  ice,  consisting  of  horses,  harness,  wagons,  etc.  At 
the  sale,  the  lease  of  Chartiers  creek,  with  a  horse  and  wagon 
and  some  twelve  hundred  to  fifteen  hundred  tons  of  ice,  were 
purchased  by  Felix  X.  Lang,  who  transferred  his  purchase  to 
George  C.  Hess,  a  brother  of  the  execution  debtor.  The  sim- 
ilar establishment  and  outfit,  at  East  Liberty,  were  purchased 
by  Thomas  McCoy,  who,  being  in  the  fish  and  oyster  business 
in  the  city  of  Pittsburgh,  turned  over  his  purchase  to  Cath- 
arine Hess;  McCoy  to  have  as  much  ice  as  he  wanted  in  his 
business  during  the  year.     George  C.  and  Catharine  Hess  then 
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carried  on  the  business  together  until  in  the  fall  of  the  same 
year,  when  George  C.  also  transferred  his  purchase  to  Cath- 
arine for  the  sura  of  $50.  McCoy  took  as  much  ice  from  the 
ice  houses  as  he  wanted,  sometimes  taking  as  much  as  ei^ht 
hundred  pounds  in  a  single  day;  in  the  aggregate, about  $500 
worth  of  the  ice  during  the  year. 

The  plaintiffs  below  contend,  that  as  Catharine  Hess  has  not 
shown  that  she  had  any  separate  estate,  or  means  of  her  own, 
the  transfer  to  her  by  McCoy  was  in  legal  effect  a  transfer  to 
the  husband,  as  respects  his  creditors.  It  is  certainly  true, 
that  in  Pennsylvania,  a  married  woman  cannot  buy  personal 
estate  upon  credit,  unless  she  is  the  owner  of  a  separate  estate, 
in  which  case  she  contracts  upon  the  credit  of  such  estate.  If 
she  purchases  property  with  borrowed  money  or  on  credit,  her 
husband's  creditors  may  seize  and  sell  it  as  his :  Pier  v.  Sie- 
gle,  15  W.  N.  C, 480.  That  she  had  means  is  not  enough; 
she  must  prove  affirmatively  that  her  means  paid  for  it,  or  that 
she  came  by  it  otherwise  independently  of  her  husband  :  Win- 
ter V.  Walter,  37  Pa.  St.,  155.  So,  also,  property  bought  by  a 
married  woman  upon  her  individual  credit,  and  subsequently 
paid  for  solely  with  the  profits  of  business  in  which  she  en- 
gages therewith,  is  to  be  regarded  as  the  property  of  her  hus- 
band, and  subject  to  execution  by  his  judgment  creditors: 
Leinbach  v.  Templin,  105  Pa.  St.,  522;  Keehey  v.  Good,  21  Pa. 
St.,  349. 

But  did  McCoy  actually  sell  the  establishment  at  East  Lib- 
erty to  Mrs.  Hess,  or  did  he  bestow  it  upon  her,  subject  to  a 
reservation  in  his  o.wn  favor  ?  The  transaction  is  not  very 
fully  developed  in  the  testimony ;  a  more  detailed  and  partic- 
ular statement  of  the  facts  may,  perhaps,  put  that  matter  be- 
yond doubt,  but  as  the  case  is  now  presented  the  true  nature 
of  the  transaction  is  certainly  somewhat  indistinct.  If  Thomas 
McCoy,  after  his  purchase,  chose  to  make  a  gift  of  the  goods 
to  Mrs.  Hess,  with  a  reservation  of  such  part  of  the  ice  as  he 
might  require  for  use  in  his  business  during  the  year,  he  had 
a  right  to  do  so.  And  Mrs.  Hess  had  an  undoubted  right  to  re- 
ceive them  as  a  gifC,  and  to  hold  them  as  her  own,  not  only  as 
against  her  husband,  but  as  against  his  creditors,  subject  only 
to  the  reservation. 

For  certainly  a  judgment  creditor,  purchasing  his  debtor^s 
property  at  a  bona  fide  sheriffs  sale,  may  convey  it  to  the 
debtor's  wife  as  a  gratuity,  with  like  effect  as  to  any  other 
person  Winch  v.  James,  68  Pa.  St.,  297,  and  she  would  be 
entitled  by  the  statute  to  use,  own  and  enjoy  it  to  such  extent 
as  is  consistent  with  its  nature.  She  may  trade  with  it,  pur- 
chase other  goods  with  its  proceeds,  and  hold  all  against  the 
husband's  creditors :     Wieman  v.  Anderson,  42  Pa.  bt.,  311. 
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What  was  the  real  character  of  the  transaction,  as  we  have 
said,  is  left,  perhaps,  in  some  degree  of  uncertainty  under  the 
evidence;  the  language  of  the  witnesses  is  to  some  extent 
equivocal.  If  there  was  no  agreement  upon  the  pai-t  of  Mrs. 
H^s  to  pay  McCoy  any  specific  sura,  or  to  deliver  to  him  ice 
in  any  quantity  or  amount,  definite  or  indefinite ;  if  the  ice 
and  outfit  were  a  gift,  and  no  personal  oblieration  was  assumed 
for  the  price,  but  McCoy  simply  reserved  the  right  to  take  as 
much  of  the  ice  as  he  wanted  from  time  to  time  during  the 
3''ear,  in  his  business,  and  did  take  of  it  as  he  needed,  the  tech- 
nical relation  of  debtor  and  creditor  would  not  subsist  between 
them.  The  reservation,  if  there  was  one,  could  not  form  the 
consideration  of  a  contract,  or  convert  that  which  was  intended 
as  a  gift  or  gratuity  into  a  sale :  Riegel  v.  Wooley,  1  Weekly 
Notes,  310  is  somewhat  analogolis  in  principle.  In  that  case, 
Bedford  made  a  gift  of  the  stock  in  a  store  to  his  married  sis- 
ter, Mrs.  Wooley,  requesting  her,  out  of  the  proceeds,  to  pay 
off  some  of  Bedford's  outstanding  notes,  which  subsequently 
she  did.  This  court  said  in  that  case  that  the  question  wa» 
properly  submitted  to  the  jury,  and  that  the  verdict  settled 
the  fact  that  Bedford  made  a  gift  and  not  a  sale  to  his  sister ; 
that  the  provision  that  certain  debts  should  be  paid  out  of  the 
proceeds  of  the  goods,  being  found  to  be  a  mere  condition  at- 
tached to  the  gift,  by  which  so  much  was  devoted  to  the  pay- 
ment of  these  debts  of  the  donor,  did  not  make  the  gift  of  the 
remainder  a  sale,  but  that  the  transaction  was  simply  a  gift, 
subject  to  an  appropriation  of  a  certain  portion  to  others. 

The  learned  court,  however,  seems  to  have  assumed  that  the 
transaction,  in  fact,  was  otherwise  than  we  have  intimated  it 
may  have  been ;  that  is  to  say,  that  it  was  a  purchase  by  a  feme 
covert,  upon  her  own  credit,  without  any  separate  estate  to 
support  it.  We  think  the  cause  should  have  been  submitted 
to  the  jury,  under  proper  instructions,  to  determine  from  the 
oral  proofs  the  true  nature  of  the  transaction,  according  to  the 
meaning  and  intention  of  the  parties.  We  express  no  opinion 
upon  the  evidence ;  as  the  cause  goes  back  for  another  trial,  it 
is  better  that  we  should  not. 

Upon  this  question,  however,  the  determination  of  the  cause 
would  seem  to  us  in  great  measure  to  depend.  If  the  transfer 
by  McCoy  was  a  gift  and  not  a  sale  upon  credit,  Mrs.  Hess 
became  thereby  the  owner  of  a  separate  estate,  which,  if  found 
to  be  reasonably  proportionate,  would  support  her  purchase  of 
the  interest  of  George  C.  Hess  in  the  establishment  at  Char- 
tiers  Creek ;  and  these  interests  conjoined  might  invest  her 
with  an  estate  in  personalty,  to  which  her  subsequent  purchase 
of  the   property  taken  in  execution  might  be  satisfactorily 
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traced,  and  by  which  her  alleged  business  transactions  and 
dealings,  on  her  own  account,  might  be  fully  explained. 

If  the  property  which  she  claimed  prior  to  the  decree,  under 
which  she  was  declared  a  feme  sole  trader,  was  the  property  of 
her  husband,  it  is  difficult  to  see  how  she  acquired  the  means 
to  purchase  the  property,  by  which  she  conducted  business 
afterwards.  She  does  not  pretend  to  have  procured  it  upon 
her  credit  as  a  ferae  sole  trader,  nor  even  upon  money  bor- 
rowed upon  that  credit,  and  it  is  not  suggested  that  she  had 
any  other  source  of  income  independently  of  her  husband. 
She  says,  in  a  general  way,  that  the  money  was  made  by  team- 
ing, but  with  whose  team?  If  the  horses  and  wagon  were,  in 
fact,  the  property  of  her  husband,  in  respect  of  his  creditors, 
the  mere  employment  of  a  driver,  and  the  management  of  the 
business,  by  her,  would  not  giVe  her  title  to  the  earnings:  Fry 
V.  Ray,  34  Leg.  Int.,  214.  As  we  said  in  Lienbach  v.  Templin, 
supra,  it  was  not  the  intention  of  the  Legislature  to  dispense 
with  the  presumptions,  which  ordinarily  and  of  necessity  arise, 
in  favor  of  creditors,  -in  transactions  between  husband  and 
wife,  affecting  the  ownership  of  property  in  the  wife's  name. 

The  judgment  is  reversed,  and  a  venire  facias 
de  novo  awarded. 


Appeal  of  Waynesburg  College. 

The  making  and  delivering,  to  the  payee  therein  named  as  trustee  for 
another,  a  check  for  safe  keeping,  payable  six  months  after  the  death  of 
the  maker,  is  not  sufficient  to  establish  a  gift  inter  vivos,  nor  to  create 
a  tnast  which  equity  will  enforce. 

Trough's  Estate,  25  P.  F.  Smith,  115,  followed. 

November  2d,  1885.  Before  Mbrcttr,  C.  J.,  Gordon, 
Paxson,  TRUNKBy,  Sterrett,  Green  and  Clark,  JJ. 

Appeal  from  the  Orphans'  Court  of  Allegheny  County: 
Of  October  and  November  Term,  1885. 

Appeal  of  the  Waynesburg  College  from  the  decree  of  said 
court  overruling  exceptions  of  appellant  to  report  of  auditing 
judge  and  decreeing  payment  of  the  fund  for  distribution,  in 
accordance  with  the  schedule  prepared  by  the  auditing  judge. 

The  following  are  the  facts  as  found  by  the  auditing  judge 
(Over,  J.) : 

Alexander  Postley  died  testate  on  the  29th  of  March,  1880. 
Three  weeks  prior  to  his  death,  during  his  last  illness,  he  exe- 
cuted and  delivered  to  his  daughter,  M.  F.  Postley,  the  trustee 
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therein  named,  the  following  check,  for  which  there  was  and 
IS  no  consideration : 

Pittsburgh,  January  20th,  1880. 
The  Iron  City  National  Bank, 

Pay  to  M.  F.  Postley,  trustee  for  the  trustees  of  the  Waynes- 
burg  Collesre,  one  thousand  dollars,  six  months  after  my  death. 
$1,000.00  Alexander  Postley. 

This  he  stamped  and  cancelled.  He  stated  to  his  daughter, 
who  was  present  when  the  check  was  executed,  that  he  had 
ante-dated  it.  He  told  her  to  lay  it  in  a  safe  place.  She  laid  it 
in  the  book  case  under  some  books.  He  then  had  over  $1,000 
in  bank,  which  remained  there  until  after  his  death,  and  has 
been  since  drawn  out  by  the  executors  and  is  included  in  this 
account.  A  few  days  before  his  death,  while  advising  with 
his  counsel  about  the  preparation  of  a  will,  he  told  him  about 
this  check,  and  he  advised  the  testator  to  make  the  provisions 
for  the  college  in  his  will.  He  directed  this  to  be  done,  and 
in  the  fourth  clause  of  it  bequeathed  one  thousand  dollars  to 
the  college,  directing  it  to  be  paid  six  months  after  his  death. 
He  executed  the  will  the  evening  before  his  death,  and  after 
its  execution  his  counsel  directed  Miss  M.  F.  Postley,  his 
daughter,  to  destroy  the  check.  She  inquired  of  her  father  if 
she  should  do  so,  but  received  no  answer.  She  kept  it  and  de- 
livered it  after  his  death  to  one  of  his  exfecutors. 

The  executors  settled  their  first  and  final  account,  showing 
a  balance  of  $19,449.54  in  their  hands.  In  a  proceeding  to 
distribute  this  balance  in  the  court  below,  the  Waynesburg 
College  claimed  to  be  allowed  out  of  the  fund  for  distribution 
the  $1,000  specified  in  said  check,  with  interest  thereon  from 
the  30th  day  of  September,  1880.  The  court  were  of  opinion 
that  the  check  was  testamentary,  and  not  having  been  admit- 
ted to  probate,  it  was  held  not  to  be  entitled  to  payment  out 
of  the  estate. 

In  rejecting  the  claim  of  the  Waynesburg  College,  the  audit- 
ing judge  filed  the  following  opinion : 

An  essential  element  common  to  gifts,  inter  vivos  and  causa 
mortis^  is  the  delivery  of  the  thing  given.  It  is  indispensable 
and  may  be  made  either  to  the  donee  immediately  or  to  another 
for  him :  Michener  v.  Dale,  23  Pa.  St.,  63.  The  check  which 
is  the  foundation  of  the  claim  presented  by  the  Waynesburg 
College,  having  been  made  payable  to  the  order  of,  and  deliv- 
ered to  a  trustee  for  the  college,  it  is  evid,ent  that  the  delivery 
of  the  check  itself  was  complete;  but  it  does  not  follow  that 
this  was  equivalent  to  a  delivery  of  the  gift.  Had  it  been  pay- 
able like  checks  ordinarily  on  demand,  it  seems  clear  upon 
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reason  and  authority  that  it  would  not  have  been.  It  would 
not  have  operated  as  an  assignment  of  the  fund,  and  had  there 
been  sufficient  funds  to  meet  it,  and  payment  been  refused,  the 
college  would  have  had  no  right  of  action  aojainst  the  bank : 
Morse  on  Banking,  36,275 ;  Greenfield^s  Estate,  24  Pa.  St., 
232;  National  Bank  v.  Gish,  72  Id.,  13;  Bank  v,  Millard,  10 
Wall.,  152  ;  Saylor  v,  Bushong,  30  Pittsburgh  Legal  Journal, 
105.  The  gift  of  such  a  check  is  only  the  gift  of  a  promise, 
Morse,  382 ;  and  is  but  a  parol  executory  promise,  without 
consideration  to  make  a  gift,  which  would  not  be  executed 
until  the  check  was  accepted  or  paid ;  the  death  of  the  drawer 
before  acceptance  or  payment  would  revoke  it,  and  the  gift 
would  therefore  fail :  Yard  v.  Patton,  13  Pa.  St..  284-5  ;  Camp- 
bell's Estate,  7  Id.,  100;  Simmons  v.  Savings  Bank,  31  Ohio 
St.,  457 ;  National  Bank  v.  Williams,  13  Mich.,  291 :  Hewitt  v. 
Kaye,  6  L.  R.  Eq.,  198;  Nicholas  v.  Adams,  2  Wharton,  24. 
In  Gourley  v.  Linsenbigler,  51  Pa.  St.,  349,  there  seems  to  be  a 
dictum  by  Mr.  Justice  Read  that  the  check  of  the  donor  on 
his  banker  is  the  proper  subject  of  a  donation  causa  mortis^ 
but  the  question  was  not  before  the  court.  Moreover,  in  one 
of  the  cases  cited  to  support  this  dictum  (Boutts  v,  Ellis,  31 
Eng.  L.  Eq.,  174),  the  check  was  paid  before  the  donor's  death, 
and  in  the  other  case  (Harris  v.  Clark,  3  Comstock,  93-114), 
it  was  held  by  a  majority  of  the  court  that  such  a  check  unac- 
cepted is  not  valid  as  a  gift  causa  mortis.  And  in  Rhodes  v. 
Childs,  64  Pa.  St.,  24,  where  the  dictum  is  cited  as  authority, 
the  donor  was  payee  in  the  check,  which  was  the  subject  of  the 
gift,  and  the  money  appears  to  have  been  drawn  prior  to  his 
death  by  the  donee.  These  cases  then  cannot  be  considered 
authorities  in  point.  It  is  argued  however,  that  as  this  check 
was  not  payable  until  six  months  after  the  drawer's  death,  it 
was  not  revoked,  as  by  its  terms  it  could  not  be  paid  or  ac- 
cepted in  his  lifetime,  and  that  its  delivery  therefore  made  it 
a  vJilid  gift  of  the  money  specified  in  it,  either  inter  vivos  or 
causa  mortis.  The  principal  case  relied  upon  to  support  this 
argument  is  Lawson  v.  Lawson,  1  Peere  Williams,  441.  In  that 
case  A.,  during  his  last  illness,  drew  a  bill  upon  a  goldsmith 
for  the  payment  of  one  hundred  pounds  to  his  wife,  with  a 
written  indorsement  that  the  money  was  to  buy  her  mourning, 
and  although  it  was  not  paid  or  accepted  during  A.'s  lifetime, 
it  was  held  that  it  was  a  valid  donatio  causa  mortis^  because  it 
was  evident  he  intended  the  authority  should  be  exercised  after 
his  death.  But  it  seems  clear  under  later  English  authorities 
that  the  bill  was  a  testamentary  disposition,  and  not  a  gift 
causa  mortis. 

It  seems  equally  clear,  also,  that  the  direction  in  this  check, 
that  it  is  not  to  be  paid  until  after  the  drawer's  death,  makes 
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it  testamentary.  In  Frew  v.  Clarke,  80  Pa.  St.,  178,  it  is  said 
that  no  form  of  words  is  necessary  to  make  a  valid  will.  The 
form  of  the  instrument  is  immaterial  if  the  substance  is  testa- 
mentary. In  Turner  v.  Scott,  51  Pa.  St.,  132,  it  is  said  that  the 
essence  of  a  will  is  that  it  is  a  disposition  to  take  effect  after 
death.  And  in  Kellcherv.  Kernan,  16  Md.,  440,  that  when  an 
instrument  does  not  operate  inter  vivos^  but  is  made  to  depend 
for  its  whole  operation  upon  the  death  of  the  maker  to  consum- 
mate it,  then  it  can  only  take  effect  as  testamentary.  It  is 
immaterial  that  there  are  no  directions  to  the  executors  to  pay 
the  money ;  this  not  being  one  of  the  requisites  of  a  testa- 
mentary paper.  Moreover,  it  has  been  expresslj"  ruled  in  Eng- 
land that  checks  of  this  kind  are  testamentary.  In  Bartholo- 
mew V.  Brown  v.  Henley,  3  Philimore,  317,  three  checks  which 
the  testator  indicated  by  indorsements  on  the  margin  of  his 
check  book  were  not  to  be  paid  until  after  his  death,  were  held 
to  be  testamentary,  and  were  admitted  to  probate  as  a  codicil 
to  his  will.  In  Gladstone  v.  Tempest,  2  Curties,  650,  the  tes- 
tator drew  two  checks  on  his  banker  in  favor  of  two  of  his  ser- 
vants, and  delivered  them  sealed  up  with  the  direction  that 
they  should  be  presented  after  his  death,  and  they  were  ad- 
mitted to  probate  as  part  of  his  will  bv  the  Ecclesiastical  Court. 
See  same  (Walsh  v.  Gladstone,  1  Phillips'  C.  C,  293),  where 
the  Court  of  Chancery  held  the  legacies  given  by  the  checks 
were  revoked  by  testator's  subsequent  will.  In  Jones  v.  Nick- 
olay,  2  Robertson,  288,  it  was  held  that  a  paper  was  admissible 
to  proof  as  a  codicil  to  a  will,  which  was  in  the  form  of  an 
order  on  a  banker  to  pay  at  twelve  days'  sight  a  sum  of  money 
to  a  certain  person,  duly  executed,  but  containing  no  reference 
to  the  will.  And  it  was  said  that  a  paper  clearly  not  intended 
as  a  part  of  the  will  of  a  testator,  not  on  the  face  of  it  testa- 
mentary, yet,  where  it  was  not  to  have  consummation  till  after 
his  death,  was  part  of  his  will  if  not  revoked  by  subsequent 
acts. 

Mack's  &  Person's  Appeal,  68  Pa.  St.,  231,  is  cited  as  author- 
ity to  sustain  this  check  as  a  eift  and  to  show  that  it  is  not 
testamentai*y.  There  it  is  held  that  a  present  bond  to  pay  a 
sum  of  money  at  the  obligor's  death,  and  delivery  renders  it 
perfect  as  a  present  obligation  and  is  irrevocable.  But  the 
reasons  for  this  conclusion  were  that  the  bond  was  an  exe- 
cuted contract,  and  that  the  seal  imported  a  consifleration 
which  made  it  strictly  debitum  inpresenti  solvendum  iih  future^ 
and  in  Carey  v.  Dennis  et  al.,  13  Aid.,  1,  it  is  held  that  where 
bonds  were  executed  by  a  father  and  delivered  to  a  third  party, 
with  instructions  to  deliver  them  to  the  obligees,  his  sons,  in 
case  he  died  without  a  will,  that  they  were  testamentary. 

As  there  seems  to  be  no  room  for  doubt  from  these  author- 
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ities  that  this  check  is  testamentary,  it  can  only  take  effect,  if 
at  all.  in  the  manner  provided  by  the  statutes  relating  to  wills. 
Its  delivery  did  not  constitute  a  gift  either  inter  vivos  or  causa 
mortis.  It  follows,  therefore,  that  the  claim  presented  by  the 
Waynesburg  College  on  it  cannot  be  allowed. 

From  the  final  decree  of  the  court  rejecting  its  claim  the 
Waynesburg  College  took  this  appeal,  assigning  for  error,  inter 
alia,  the  decree  of  the  court. 

J.  M.  Garrison  (JST.  Lazear  with  him)  for  the  appellants. — 
The  ground  upon  which  this  claim  is  made  is  that  there  were 
moneys  on  deposit  in  the  Iron  City  National  Bank  at  the  time 
of  Mr.  Postley's  death  which  belonged  to  the  claimant  as  payee 
in  the  check,  and  that  these  moneys  have  been  improperly  re- 
duced to  possession  by  the  executors  and  mingled  with  the 
decedent's  estate.  We  therefore  asked  the  court  below  to  de- 
cree that  the  executors  restore  the  money  to  the  proper  owner, 
namely,  the  payee  in  the  check.  It  was  admitted,  and  so 
found  by  the  judge  in  the  court  below,  that  the  $1,000  in  dis- 
pute was  included  in  the  fund  before  the  court  for  distribu- 
tion. 

That  the  drawing  and  delivery  of  the  check  operates  as  an 
assignment,  and  vests  in  the  payee  a  right  of  action  against  the 
bank,  is,  we  think,  abundantly  supported  both  by  reason  and 
authority  :  See  Daniel  on  Neg.  Inst.,  sees.  1637-38-39-40-43 
and  44 ;  Morse  on  Banking,  473 ;  Fogerties  v.  State  Bank,  12 
Rich.  Law,  S.  C,  518 ;  Byles  on  Bills,  above ;  Vanbibber  v. 
Bank  of  La.,  14  La.  An.,  481 ;  Chicago  Marine  Ins.  Co.  v.  Stan- 
ford, 28  111.,  168 ;  Brown  v.  Leckie,  43  111.,  500 ;  Munn  v.  Burch, 
25  111.,  35 ;  Roberts  v.  Austin,  26  la.,  316 ;  Lester  v.  Given,  8 
Bush,  Ky.,  361;  There  are  cases,  however,  the  other  way: 
Bank  of  Republic  v.  Millard,  10  Wall,  152. 

But  we  find  no  authority  to  the  effect  that  the  drawing  and 
delivery  of  a  check  does  not  operate  as  an  assignment  of  the 
fund  so  far  as  the  drawer  is  concerned — which  is  all  we  con- 
tend for  in  this  case.  The  fact  that  by  the  terms  of  the  gift 
the  enjoyment  of  it  was  postponed  until  after  the  death  of  the 
drawer,  did  not  make  the  instrument  testamentary :  Mack  & 
Person's  Appeal,  8  P.  F.  S.,  231 ;  Hatch  v.  Hatch,  9  Mass., 
310,  and  note;  Wheelwright  v.  Wheelwright,  2  Mass.,  447; 
Stephens  v.  Huss,  4  P.  F.  S.,  20. 

The  will  did  not  revoke  the  check.  See  Leading  Case  in 
Eq.,  vol.  1  pt.  2,  p.  1230 ;  Nicholas  v.  Adams,  2  Wh.,  17.  De- 
livery to  one  in  trust  is  sufficient :  See  Id.,  page  1222,  citing 
Drury  v.  Smith,  1  P.  Williams,  405. 

A  very  full  and  satisfactory  exposition  of  the  law  in  respect 
to  gifts  causa  mortis  is  found  in  1st  vol.,  pt.  2,  Leading  Cases 
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in  Eq.,  beginning  at  page  1205.  The  leading  case  in  England 
is  Ward  f.  Turner,  above  referred  to.  The  leading  case  in 
Pennsylvania  is  Wells  v.  Tucker,  8  Binney,  870.  See  also 
Nicholas  v.  Adams,  2  Wharton,  22 ;  Michener  v.  Dale,  11  Har- 
ris, 59 ;  Gourley  r.  Linsenbigler,  1  P.  F.  S.,  850. 

TT.  8.  Purvianee  and  Walter  Lyon,  for  appellees,  were  not 
heard. 

The  opinion  of  the  court  was  filed  January  4th,  1886. 

Per  Curiam. — It  is  very  clear  that  it  was  not  the  inten- 
tion of  Mr.  Postley  to  make  a  chose  in  action  the  subject  of 
his  gift.  His  intention  was  to  make  a  gift  in  money,  not 
when  he  executed  the  check,  but  at  some  future  day.  Hence 
he  did  not  direct  that  the  check  be  delivered  to  the  appellant, 
but  directed  his  daughter  to  lay  it  in  a  safe  place.  She  put  it 
under  some  books  on  the  book  case,  where  it  remained  until 
after  he  died.  The  time  when  he  intended  to  give  the  money 
had  not  arrived.  It  was  within  his  power  to  control  the  gift 
or  cancel  and  destroy  the  check :  Trough's  Estate,  25  P.  F. 
Smith,  115.  The  facts  are  not  sufficient  to  establish  a  gift 
inter  vivos  nor  to  create  a  trust  which  equity  will  enforce. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  the  appellant. 


Appeal  of  the  Protestant  Orphan  Asylum  of 
Pittsburgh  and  Allegheny  et  al. 

1.  The  Act  of  13th  of  Mav,  1871,  providing  that  whenever  the  councils 
of  the  Cily  of  Pittsburgh  desire  to  re-gra3e  or  re-pave  any  street,  and 
the  cost  of  the  original  grading  or  paving  was  paid  by  the  propeity 
holders,  the  matter  shall  be  referred  to  viewers  appointed  in  pursu- 
ance of  the  act  to  inquire  and  report  to  councils  whether  the  improve- 
ment is  of  local  or  general  benefit,  or  partly  local ;  and  if  they  report 
that  it  is  in  whole  or  in  pait  a  local  benefit,  they  shall  designate  the 
district  to  be  benefited  thereby,  and  the  proportion  to  be  paid  by  the 
district  benefited,  and  further,  to  apportion  the  local  assessments 
among  the  property  of  the  district  in  jjroportion  to  the  benefit  supposed 
to  be  conferrea  by  the  improvement  is  unconstitutional,  being  m  con- 
conflict  with  Section  1,  Article  IX.,  of  the  Constitation. 

2.  When  the  adjacent  property  has  paid  the  original  cost  of  grading  or 
paving  a  street  in  a  city  it  has  fully  paid  for  all  its  local  luivantages, 
and  it  cannot  thereafter  be  charged  for  maintenance  and  repairs. 

Hammett  v.  Philadelphia,  16  P.  F.  S.  146,  followed. 
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November  2d,  1886.  Before  Mekcur,  C.  J.,  Gordon, 
Paxson,  Tritnkey,  Stbrrett,  Green  and  Clari^  JJ. 

Appeal  from  the  Court  of  Quarter  Sessions  of  tlie  Peace 
of  Allegheny  county:  Of  October  and  November  Tenn,  1885, 
No.  104. 

This  was  an  appeal  by  the  Protestant  Orphan  Asylum  of 
Pittsburerh  and  Allegheny,  Martha  Watson,  R.  Miller,  Jr., 
Joseph  N.  Patterson,  Thomas  H.  Patterson,  and  James  F. 
Hall,  administrator  of  the  estate  of  Robert  Sterrett,  deceased, 
from  the  decree  of  the  court  dismissing  their  exceptions  to 
the  report  of  viewers  and  confirming  said  report. 

The  following  are  the  facts  in  the  case : 

In  April,  1888,  a  petition  of  various  citizens  of  the  city  of 
Pittsbnreh  was  presented  to  councils  asking  the  re-pavement 
of  Tenth  street,  between  Liberty  and  Penn  Streets,  one 
square,  with  Belgian  block  stone.  The  petition  recited  the 
heavy  travel  upon  this  square,  by  reason  of  which  it  was 
always  in  bad  condition,  and  a  nuisance  to  the  neighborhood, 
and  asked  the  re-pavement  as  a  matter  of  convenience  to 
people  in  all  parts  of  the  city  who  use  it,  and  of  economy 
to  the  city.  This  petition  was  not  signed  by  the  abutting 
property  holders. 

It  was  referred  to  the  city  board  of  viewers,  who  reported 
that  the  proposed  improvement  was  partly  of  local  and  partly 
of  general  benefit ;  and  that  one  half  the  cost  should  be  paid 
by  the  city  and  one  half  by  the  properties  abutting.  Assess- 
ments of  the  estimated  cost  were  made  in  accordance  with 
this  report,  upon  tlie  property  of  the  appellants,  being  abut- 
ting property  owners,  and  the  report  was  approved  bv  coun- 
cils 10th  September,  1883. 

On  the  20th  of  September,«1888,  the  petition  of  appellants, 
being  all  the  abutting  property  owners,  was  presented  to  the 
Court  of  Quarter  Sessions,  representing  that  by  an  ordinance 
of  the  city  of  Pittsburgh,  passed  September  lOth,  1883,  the 
city  engineer  was  authorized  and  directed  to  cause  to  be  re- 
paved  with  Belgian  block  stone  that"  part  of  Tenth  Street, 
from  Liberty  Avenue  to  Penn  Avenue,  i.  e.,  the  roadway  of 
said  street  in  said  square  mentioned,  and  it  was  enacted  and 
directed  by  the  said  ordinance,  that  the  cost  and  expense  of 
the  said  re-paving  shall  "  be  assessed  and  collected  in  accord- 
ance with  the  provisions  of  the  Act  of  Assembly,  entitled, 
*•  An  Act  concerning  streets  and  sewers  in  the  city  of  Pitts- 
burgh,' approved  January  6th,  1864,  and  the  several  supple- 
ments thereto,  and  in  the  proportions  designated  by  the  report 
of  the  board  of  viewers  of  the  street  improvements,  to  wit, 
one  half  from  the  city  of  Pittsburgh  and  one  half  from  the 
property  abutting," 
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That  the  petitioners,  who  are  property  holders,  will,  unless 
the  said  ordinance  is  set  aside  and  declared  to  be  unlawful, 
each  be  assessed  for  a  portion  of  the  half  of  the  cost  of  the 
said  re-paving,  directed  to  be  assessed  on  the  property  abut- 
tinjr  on  the  portion  of  Tenth  Street  proposed  to  be  re^paved, 
and  thus  gfreat  injustice  will  be  done  your  petitioners,  and 
they  will  be  compelled  to  pay  money  for  which  they  are  not 
legally  liable. 

And  petitioners  here  specify  the  following  causes  of  appeal, 
and  of  objections  to  the  report  of  the  said  viewers  and  to  the 
ordinance,  viz.: 

1.  Because  this  re-paving  is  really  a  repair  of  the  street  of 
the  city  of  Pittsburgh,  heretofore  improved  and  paved,  and 
paid  for  on  part  of  the  abutting  properties  and  the  owners 
thereof,  and  thereby  made  a  part  of  the  public  system  of 
streets  and  thoroughfares  of  said  city,  which  said  city  has  be- 
come entirely  responsible  for  as  to  the  custody,  care  and 
repair  of  same,  and  the  said  city  is  bound  to  provide  the  cost 
and  expenses  of  such  care  and  repair  from  its  treasury  and 
by  general  taxation. 

2.  Because  none  of  the  owners  of  the  property  abutting  on 
said  part  of  Tenth  Street  petitioned  for  such  re-paving  as  is 
now  designed  to  be  done.  ^ 

3.  Because  the  five  properties  reported  by  the  city  viewers 
to  be  liable  to  assessment  for  one  half  of  costs,  &c.,  of  the  pro- 
posed re-paving  of  said  part  of  Tenth  street,  front  of  Penn 
and  Liberty  Avenues,  and  extended  broadside  along  Tenth 
Street  about  110  feet  each,  and  extend  back  in  depth  from 
Tenth  Street  (real  width)  only  about  twenty  feet. 

4.  Because  said  part  of  Tenth  Street  is  used  comparatively 
little  by  the  owners  of  the  four  abutting  properties,  but 
almost  exclusively  as  a  general  thoroughfare  for  the  hauling 
of  heavy  freights  to  and  from  the  railroads,  freight  boats, 
manufactories  and  business  houses  iu  all  parts  of  the  city  and 
of  the  neighboring  county. 

5.  Because  the  re-paving  with  Belgian  block  stone  of  the 
said  part  of  Tenth  Street,  now  contemplated,  will  result  solely 
in  a  more  permanent  pavement  to  economize  the  general  re- 
paving  expenses  of  said  city,  and  is  not  any  local  or  special 
improvement  of  the  five  abutting  properties  sought  to  be 
assessed  for  one  half  of  the  costs  and  expenses  thereof. 

6.  That  the  mode  proposed  to  be  adopted  in  assessing  said 
costs  and  expenses  is  not  according  to  law,  and  is  uncon- 
stitutional. 

Petitioners  therefore  pray  that  an  order  may  be  made  re- 
quiring the  city  clerk  of  said  city  to  certify  and  return  said 
report  of  viewers  and  all  proceedings  (including  said  ordin- 
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ance)  therein,  and  in  relation  thereto  into  court  for  review, 
as  directed  by  the  Act  of  Assembly  in  such  case  made  and 
provided. 

The  court  allowed  the  appeal  prayed  for,  and  directed  a 
citation  to  the  city  clerk  requiring  him  to  certify  and  file  in 
court  said  report  of  viewers  and  ordinance,  and  all  papers  re- 
lating thereto. 

These  were  certified  and  filed  in  court  as  directed. 

On  October  26th  a  jury  trial  was  demanded,  and  that  an 
issue  be  certified  into  the  Common  Pleas.  This  was  refused 
by  the  court  below,  a  ruling  which  was  sustained  on  certiorari 
to  the  Supreme  Court,  as  a  proper  one  at  that  stage  of  the 
proceedings. 

After  the  proceedings  were  remitted  to  the  lower  court  it 
was  agreed  in  writing  by  the  counsel  for  the  city  that  the  as- 
sessment on  abutting  property  owners  should  be  reduced  one 
half,  so  that,  in  event  of  the  proceedings  being  finally  sustained, 
the  property  owners  will  be  assessed  one  fourth  the  entire 
cost  of  the  improvement;  and  also  it  was  admitted  that  the 
cost  of  the  original  paving  was  paid  by  the  property  owners. 

Thereafter,  and  upon  argument,  the  court  below  modified 
the  report  as  per  above  agreement,  and  then  ordered  that 
with  this  modification  the  proceedings  are  confirmed,  the  ex- 
ceptions dismissed,  and  the  record  directed  to  be  returned  to 
the  city.  To  this  order  finally  overruling  and  dismissing  all 
these  exceptions  and  confirming  the  proceedings,  the  appellants 
took  this  appeal,  assigning  for  error  the  dismissing  appellants' 
exceptions  and  objections,  and  the  confirming  the  proceedings. 

These  proceedings,  subject  to  the  proper  legal  effect  of  the 

Erior  incorporation  and  street  legislation  of  the  city  of  Pitts- 
urgh  and  of  the  decisions  of  this  court,  are  under  the  follow- 
ing sections  of  the  Act  of  May  18th,  1871 : 

"  Section  12.  Whenever  the  councils  of  said  city  of  Pitts- 
burgh shall  desire  to  re-grade  or  re-pave  any  street,  lane  or 
alley  or  parts  thereof,  either  with  the  same  or  improved  kind 
of  paving,  and  the  cost  of  the  original  grading  or  paving  was 
paid  by  the  property  holders,  it  shall  be  the  duty  of  said 
councils  to  refer  the  petition  therefor  to  the  viewers  appointed 
in  pursuance  of  this  Act,  who  shall  inquire  and  report  to 
councils  whether  the  improvement  is  of  local  or  general 
benefit,  or  partly  local ;  and  if  they  shall  report  that  it  was  in 
whole  or  in  part  local  benefit,  they  shall  designate  the  district 
to  be  benefited  thereby,  and  the  proportion  to  be  paid  by  the 
district  benefited. 

*' Section  13.  When  the  viewers  shall  have  reported  to 
councils,  they  shall  have  power  to  provide  by  ordinance  for 
the  re-grading  or  re-paving  of  said  streets,  lane  or  alley,  or 
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part  thereof,  and  that  the  cost  and  expense  thereof  shall  be 
assessed  wholly  or  partly  npon  the  district  designated  in  ac- 
cordance with  said  report;  provided,  that  whenever  an  ordi- 
nance for  the  re-grading  or  re-paving  of  any  street,  lane  or 
alley,  or  part  thereof,  shall  have  been  passed  by  councils,  an 
appeal  may  be  taken  within  ten  days  thereafter  in  the  same 
manner  as  from  the  assessment  of  viewers  as  hereinbefore 
provided;  and  all  action  under  said  ordinance  shall  be  sus- 
pended until  final  order  of  the  court  thereon ;  and  said  court 
shall  have  power  to  direct  such  modifications  of  the  action 
of  councils  as  shall  appear  just  and  proper. 

''Section  14.  When  any  street,  lane  or  alley,  or  part 
thereof,  shall  have  been  re-graded  or  re-paved  under  an  ordi- 
nance directing  a  local  assessment  therefor,  the  proportion  of 
the  cost  and  expense  thereof,  which  may  be  ordered  to  be  paid 
by  local  assessment,  shall  be  assessed  by  the  viewers  appointed 
under  the  provisions  of  this  Act  upon  the  property  in  tije  dis- 
trict designated,  in  proportion  to  the  benefits  to  the  said  pro- 
perty respectively,  in  the  same  manner  and  subject  to  all  the 
regulations  relating  to  assessments  for  damages  caused  by 
change  of  grade  of  streets,  so  far  as  applicable ;  but  no  appeal 
shall  be  taken  except  as  to  the  proper  distribution  of  assess- 
ments upon  property  in  the  district  designated." 

T.  H.  Baird  Patterson  and  Thomas  Patterson^  Jr.<,  for  appel- 
lants.— The  questions  raised  on  this  record  are  naturally 
divided  into  two  heads:  1st.  The  constitutionality  of  the 
lith,  18th  and  14th  Sections  of  the  Act  of  May  13th,  1871, 
P.  L.,  840  ;  2d.  The  legality  of  the  ordinance  of  councils  upon 
which  the  proceedings  in  this  case  are  based. 

The  question  of  constitutionality  is  raised  by  the  sixth  ex- 
ception in  the  court  below.  We  contend  that  the  Act  is 
unconstitutional,  because, 

a.  These  sections  are  in  violation  of  Art.  9,  Sec.  1,  of  the 
constitution,  which  provides  that  '^  all  taxes  shall  be  uniform 
upon  the  same  class  of  subjects  within  the  territorial  limits  of 
the  authority  levying  the  tax,  and  shall  be  levied  and  collected 
under  general  laws."  If  the  assessment  in  this  case  is  a  tax, 
and  this  would  seem  to  be  the  view  in  which  it  is  regarded  by 
this  court,  does  it  not  fall  directly  within  this  prohibition  ? 
On  the  former  appearance  of  this  case,  when  same  was  pre- 
sented on  the  theory  that  the  assessment  was  a  taking  under 
the  right  of  eminent  domain,  within  the  provisions  of  Art.  16, 
Sec.  8,  of  the  constitution,  guaranteeing  a  trial  by  jury,  the 
court  below  was  sustained  in  refusing  us  a  jury  trial.  This 
would  tteem  to  indicate  that  the  assessment  is  to  be  regarded 
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as  a  tax.  To  the  same  effect  i<»  the  case  of  the  City  of  Erie 
V.  First  Universalist  Chnrch,  105  Pa.  St.,  278. 

J.  The  said  sections  of  the  Act  of  1871  are  in  violation  of 
the  repeatedly  recognized  principle  of  constitutional  law  that 
the  burdens  of  the  community  at  large  can  not  be  laid  upon  a 
few  individuals.  *'  Laws  which  cast  the  burden  of  the  public 
upon  a  few  individuals,  no  matter  what  the  pretence,  or  how 
seeming  their  analogy  to  constitutional  enactments,  are  in 
their  essence  despotic  and  tyrannical,  and  it  becomes  the 
judiciary  to  stand  by  the  fundamental  law  in  defence  of  those 
general,  great  and  essential  principles  of  liberty  and  free 
government,  for  the  establishment  and  perpetuation  of  which 
the  Constitution  itself  was  ordained":  Washington  Avenue 
Appeal,  19  P.  F.  S.,  864. 

The  proceeding  here  is  in  effect  an  attempt  to  assess  upon 
the  property  owners  the  cost  of  performing  a  municipal  duty, 
to  wit,  the  repair  of  Tenth  street.  That  the  duty  of  repairing 
streets  is  in  the  municipalitv  can  hardly  be  doubted :  Ham- 
mett  V.  Philadelphia,  16  P.  F.  S.,  156;  Washington  Avenue 
Appeal,  19  P.  F.  S.,  864 ;  In  re  Sawmill  Run  Bridge,  4  Norris, 
169 ;  Seely  v.  City  of  Pittsburgh,  1  Norris,  860. 

That  the  duty  to  repair  the  streets  and  keep  them  in  good 
order  is  in  the  city,  unless  it  be  relieved  by  the  circumstances 
of  a  special  contract  is  recognized  in  Passenger  R.  R.  Co.  v. 
Birmingham,  1  P.  F.  S.,  41 ;  P.  &  B.  Passenger  Ry,  Co.  v. 
Pittsburgh,  30  P.  F.  S.,  72. 

c.  Again,  the  method  proposed  by  the  said  sections  of  the 
Act  of  1871,  and  the  proceedings  thereunder,  is  to  assess  the 
cost  of  an  improvement  upon  the  property  owners  before  the 
work  is  done  or  the  materials  furnished.  Such  legislation 
seems  to  be  excluded  by  the  language  of  this  court  in  re 
Sawmill  Run  Bridge:  "At  the  very  utmost,  in  the  case  of  an 
improvement  whose  public  object  and  character  are  palpable, 
assessments  of  individual  property  to  meet  its  costs  would  be 
justified  only  by  aflSrmative  and  distinct  proof  appearing  on 
the  record  of  individual  benefits  actually  conferred,  and  of 
their  nature,  extent  and  value.'' 

W.  C.  Mor eland  -ahA  W.  W,  Thomsoit,  for  appellees. — There 
is  no  doubt  that  the  assessment  of  the  cost  of  local  improve- 
ments upon  the  properties  benefited  is  done,  as  claimed  by  the 
appellants,  under  the  taxing  power  of  the  State,  and  is  a 
species  of  taxation,  but  we  deny  the  conclusion  they  have 
drawn  from  this,  that  being  taxation  it  is  in  violation  of  Sec- 
tion 1  of  Article  9  of  the  constitution. 

Prior  to  the  adoption  of  the  constitution  of  1874  the  power 
of  making  such  assessments  had  been  so  often  recognized  and 
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declared  in  the  decisions  of  this  court  that  it  was  considered 
as  well  established,  and  had  become  the  usual  manner  in 
which  the  lesfislatnre  provided  for  the  payment  of  the  costs  of 
local  improvements  in  the  various  cities  and  towns  of  this 
state. 

It  is  said  bv  Mr.  Justice  Sharswood,  in  Hammett  v.  Phila- 
delphia, 65  P.  S.  R.  (15  P.  F.  S.)  150:  "  It  may  be  considered 
as  a  point  fully  settled  and  at  rest  in  this  state,  that  the  legis- 
lature has  the  constitutional  right  to  confer  upon  municipal 
corporations  the  power  of  assessing  the  cost  of  local  improve- 
ments upon  the  properties  benefited.  It  is  a  species  of  taxa- 
tion, not  the  taking  of  private  property  by  virtue  of  eminent 
domain."  "  Local  assessments  can  only  be  constitutional 
when  imposed  to  pay  for  local  improvements  clearly  confer- 
ring special  benefits  on  the  properties  assessed,  and  to  the 
extent  of  those  benefits;  they  can  not  be  so  imposed  when 
the  improvement  is  either  expressed,  or  appears  to  be  for  the 
general  public  benefit." 

These  principles  are  approved  and  followed  bv  Agnew,  J., 
in  Washington  Avenue  case,  69  P.  S.  R.  (19  P.  F.  S.)  860, 
361  and  364.  Seely  v.  Pittsburgh,  82  P.  S.  R.  (1  Norris)  864, 
365  and  368 ;  Craig  v.  Philadelphia,  89  P.  S.  R.  (8  Norris) 
270 ;  the  Sawmill  Run  Bridge  case,  85  P.  S.  R.  (4  Norris) 
166  and  167,  all  aflSrm  the  same  principle. 

That  local  assessments  for  the  payment  of  local  improve- 
ments are  valid  and  constitutional  is  also  stated  as  settled  law 
in  Cooley  on  Constitutional  Limitations,  *505 ;  2  Dillon  on 
Municipal  Corporations,  §  752,  p.  742,  and  n.;  Id.,  §  761,  pp. 
756,  757 ;  Burroughs  on  Taxation,  460,  471. 

But  are  the  Acts  providing  for  the  assessment  of  the  cost 
of  local  improvements  upon  the  properties  benefited  thereby 
contrary  to  Section  1  of  Article  9  ? 

It  has  been  held  that  the  legislature  has  power  to  divide 
subjects  of  legislation  into  classes,  and  to  legislate  for  such 
classes.  To  divide  cities  into  classes:  Wheeler  v.  Philadel- 
phia, 27  P.  F.  S.  (77  P.  S.  R.)  348,  349;  Kilgore  v.  iMagee, 
4  Norris  (85  P.  S.  R.),  411.  They  mav  classify  the  subjects 
of  taxation  :  Kitty  Roup's  Case,  32  P.  F.  S.,  216.  An  Act 
providing  that  in  all  cases  where  a  street  is  graded  and  paved 
or  a  sewer  built,  the  cost  shall  be  assessed  upon  the  properties 
benefited,  creates  classes  of  subjects  of  taxation. 

Further,  all  the  acts  heretofore  referred  to  authorizing  as- 
sessments for  local  improvements  in  the  city  of  Pittsburgh 
were  passed  prior  to  the  adoption  of  the  new  Constitution  and 
have  never  been  repealed  by  the  Legislature.  "  Sec.  1,  arti- 
cle 9,  is  not  immediately  operative,  but  was  intended  by  the 
convention   to  be  manaatory  upon  the  Legislature  to  enact 
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laws  framed  upon  its  special  intent  and  to  repeal  all  laws  in- 
consistent therewith,  leaving  the  Leprislatnre,  in  the  exercise 
of  a  sound  discretion,  to  time  the  repeal  after  proper  general 
laws  have  been  passed.  Anv  other  interpretab'on  would  lead 
to  most  ruinous  results:"  Lehigh  Iron  Co.  v.  Lower  Macun- 
^ie  Township,  81  P.  F.  Smith,  81  (Pa.  St.  R.,)  485.  This 
opinion  is  quoted  and  affirmed  in  County  of  Allegheny  v.  Gib- 
son, 9  Norris,  90  P.  S.  R.,  409,  where  all  the  cases  are  collected 
and  considered. 

Can  this  court  decide  as  a  matter  of  fact,  or  law,  that  no  re- 
pavement  can  be  of  any  peculiar  or  especial  benefit  to  any 
property  in  its  neighborhood?  It  would  be  necessary  to  do 
this,  to  decide  that  this  Act  of  May  13th,  1871,  is  unconstitu- 
tional, and  that  a  case  of  re-pavement  does  not  come  within  the 
principle  that  local  assessments  for  the  cost  of  local  improve- 
ments may  be  made  on  the  property  benefited  by  them. 

In  other  states  the  dictum  in  Hammett  r.  Philadelphia,  on' 
this  question  has  not  been  followed.  In  2  Dillon  Mun.  Corp., 
page  779,  sec.  780,  it  is  said :  "  Not  only  the  power  to  tax,  but 
the  power  to  make  local  improvements  at  the  expense  of  the 
property  benefited  is  like  all  other  legislative  power  of  the 
municipality,  a  continuing  one,  unless  there  be  something  to 
indicate  the  contrary;  and  hence  it  is  not  exhausted  by  being 
once  exercised.  Therefore  the  power  to  compel  the  property 
owners  to  pave,  ordinarily  extends  to  compelling  them  to  re- 
pave,  when  required  by  the  municipal  aufhorities :"  Williams 
V.  Detroit,  2  Mich.,  560;  McCormack  v.  Patchin,  58  Mo,  33, 
14  Am.  R.,  440 ;  Gurnee  v.  Chicago,  40  111.,  165 ;  Municipality 
V.  Dunn,  10  La.  An.,  57 ;  Mayor  of  Newark  v.  State.  13  Am. 
L.  Reg.,  N.  S.,  441,  447.  In  the  Acts  of  January  ©th,  1864, 
and  May  13th,  1871,  there  is  no  indication  of  an  intention  to 
limit  the  power  of  the  councils  to  the  laying  of  the  first  pave- 
ment. In  the  Act  of  1864,  the  power  is  given  to  "  pave  and 
re-pave,"  and  in  that  of  1871,  to  re-pave,  and  assess  the  cost  on 
property  benefited.  The  power  is  clearly  given  if  the  Legis- 
lature has  authority  to  give  it,  and  by  the  Act  of  1871,  the  as- 
sessments are  expressly  limited  to  the  property  found  by  a 
proper  tribunal  to  be  actually  benefited. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

The  Act  of  the  13th  of  May,  1871,  was  evidently  devised 
for  the  purpose  of  avoiding  the  constitutional  prohibition 
against  unequal  taxation  and  to  render  as  far  as  possible  inef- 
fectual the  blow  struck  at  this  kind  of  taxation  in  the  case  of 
Hammett  v.  Philadelphia,  15  P.  F.  S.,  146.  The  twelfth  sec- 
tion  of  this  Act  provides  as  follows :     "  Whenever  the  councils 
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of  the  sRifl  city  of  Pittsburgh  shall  (lesirp  to  re-pave  or  re-prade 
anv  street,  lane  or  alley,  or  part<»  thereof,  either  with  the  same 
or  improved  kind  of  paving,  and  the  cost  of  the  original  grad- 
ing or  paving  was  paid  by  the  property  holders,  it  shall  be  the 
duty  of  the  said  councils  to  refer  the  petition  therefor  to  the 
viewers  appointed  in  pursuance  of  this  Act,  who  shall  inquire 
and  report  to  councils  whether  the  improvement  is  of  local  or 
general  benefit,  or  partly  local ;  and  if  they  shall  report  that  it 
wRs  in  whole  or  in  part  local  benefit,  thev  shall  designate  the 
district  to  be  benefited  thereby,  and  the  proportion  to  be  paid 
bv  the  district  benefited."  Here  we  see  that  the  viewers  have 
the  power  to  carve  out  arbitrarily  a  district  from  the  general 
municipality  that  shall,  in  whole,  or  in  part,  bear  the  burthen 
of  the  proposed  alteration  or  repair. 

This  involves  a  principle  of  taxation  that  we  refused  to  ac- 
knowledge in  the  cases  of  the  Washington  Avenue  19  P.  F. 
S.,  364  and  the  Saw-mill  Run  Bridge  4  Nor.,  169 ;  it  is  ut- 
terly vicious,  and  can  be  sustained  by  no  authority.  • 

That  any  part  of  a  municipality  should  be  arbitrarily  set 
apart  by  a  board  of  viewers,  and  specially  taxed  for  an  im- 
provement which,  like  Tenth  street,  belongs  to  the  whole  of  it, 
is  a  proposition  involving  so  eross  a  perversion  of  constitutional 
right  that  it  will  not  bear  discussion.  The  14th  section  then 
provides,  that  this  "local  assessment"  shall  be  apportioned 
among  the  property  of  the  district  designated,  in  proportion 
to  the  benefits  supposed  to  be  conferred  by  the  proposed  im- 
provement upon  the  said  property.  Here  we  have  another 
step  in  the  direction  of  arbitrary  and  unconstitutional  taxa- 
tion. The  viewers,  without  any  fixed  rule,  but  according  to 
their  own  notions  as  to  what  the  property  owner  ought  to  pay, 
are  to  apportion  the  tax  as  they  may  think  proper.  Thus,  we. 
have  first,  the  uncertainty  as  to  what  the  district  shall  be,  and, 
second,  of  the  amount  of  the  tax,  and  both  are  made  to  depend 
upon  the  judgment  of  a  board  of  viewers.  The  Constitution 
provides  that,  '*all  taxes  shall  be  uniform,  upon  the  same  class 
of  subjects,  within  the  territorial  limits  of  the  authority  levying 
the  tax,  and  shall  be  levied  and  collected  under  general  laws." 
Now,  the  class  of  property  dealt  with  by  the  Act  of  1871  is  real 
estate,  but  the  taxation  is  not  uniform  within  the  city  of  Pitts- 
burgh, the  taxing  authority,  but  local  and  special;  some  prop- 
erty, being  burthened  with  the  whole  cost  of  the  repairs  neces- 
sary for  this  public  highway,  and  the  rest  wholly  exempted. 

Moreover,  as  we  have  already  pointed  out,  there  is  no  legal 
rule  or  uniformity  either  for  the  creation  of  the  district  to  be 
taxed,  or  for  the  assessment  of  the  property  within  said  dis- 
trict ;  but  these  matters,  so  momentous  to  the  tax-payer,  are 
committed  to  the  judgment  of  an  irresponsible  commission. 
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specially  created  for  the  purpose.  Than  this,  the  foot-front 
rule  IS  altogether  better,  at  least  in  the  way  of  uniformity; 
under  it  the  district  is  limited  to  the  street  proposed  to  be  im- 
proved, and  the  tax  is  assessed  equally  upon  every  foot  of  land 
adjacent  to  such  street.  We  have  thus  certainty  and  equality 
established  by  a  fixed  rule  of  law,  both  of  which  are  wanting 
in  the  Act  under  consideration.  We  admit  that  the  Legisla- 
ture has  the  right  to  confer  upon  municipalities  the  power  to 
assess  the  cost  of  local  improvements  upon  the  properties  ben- 
efited thereby.  We  can  readily  understand  why  the  cost  of 
constructing  and  maintaining  a  sewer,  which  is  designed  for 
the  drainage  of  a  particular  street  or  locality,  and  which  is  es- 
sentially necessary  for  the  health,  comfort  and  convenience  of 
the  inhabitants  dwelling  along  such  street,  or  in  such  locality, 
should  be  assessed  upon  the  property  of  the  district  thus  bene- 
fited, for  the  improvement  as  well  as  the  use  is  local,  and  the 
benefit  to  the  public  is  but  secondary.  So  with  a  sidewalk, 
without  which  a  house  in  a  town  or  city  cannot  be  said  to  be 
finished  ;  and  though  the  public  has  the  right  of  way  over  it, 
the  greater  benefit  results  to  the  property  itself.  But  when 
we  come  to  a  street  or  other  highway,  which  is  primarily  de- 
Bigned,not  for  the  use  or  welfare  of  the  inhabitants  of  any  par- 
ticular locality,  but  for  the  public  at  large,  the  case  is  very  dif- 
ferent. It  then  becomes  utterly  unjust  to  charge  the  cost  of 
what  is  purely  a  public  improvement,  designed  exclusively  for 
the  general  welfare,  upon  the  property  of  u  few  individuals, 
who,  however  they  may  be  incidentally  benefited,  have  neither 
been  consulted,  nor  their  profit  nor  convenience  regarded. 
Under  such  circumstances  we  cannot  agree  to  proceed  a  single 
step  beyond  what  is  warranted  by  the  case  of  Hammett  v.  Phil- 
adelphia. There  is  some  show  of  reason  why  the  original  cost 
of  grading  and  paving  a  street  in  a  populous  municipality 
should  be  charged  upon  the  adjacent  propertj',  for  it  receives 
from  the  improvement  some  benefit  of  a  local  character,  but 
when  this  is  done  it  has  fully  paid  for  all  its  local  advan- 
tages, and  it  cannot  thereafter  be  charged  for  maintenance 
and  repairs.  Much  has  been  said  in  the  attempt  to  weaken 
the  force  of  the  point  ruled  in  Hammett  v.  Philadelphia ;  as 
that  Broad  street  was  intended  for  a  great  public  drive,  and 
that  thus  was  given  to  it  a  character  not  attiiching  to  ordi- 
nary city  highways.  But  all  this  is  sound  without  sub- 
stance. The  question,  and  the  only  question,  before  the  court 
was  the  constitutionality  of  the  Act  imposing  the  cost  of  re- 
paving  Broad  street  on  the  adjacent  property,  and  this  matter 
is  thus  disposed  of  by  Mr.  Justice  Sharswood:  •*  But  when  a 
street  is  once  opened  and  paved,  thus  assimihited  with  the  rest 
of  the  city  and  made  part  of  it,  all  the  particular  benefits  to 


Digitized  by  VjOOQIC 


1885]  OF  PENNSYLVANIA.  145 

[Xeeb  V.  Hope.] 

the  locality  derived  from  the  improvements  have  been  received 
and  enjoyed.  Repairing  streets  is  as  much  a  part  of  the  ordi- 
nary duties  of  the  municipality,  for  the  general  good,  as  clean- 
ing, watching  and  lighting.  It  would  lead  to  monstrous  injus- 
tice and  inequality  should  such  general  expenses  be  provided 
for  by  local  assessments.**  This  disposes  effectually  of  the  case 
in  hand,  for  it  leaves  no  room  for  the  imposing  of  any  part  of 
the  expenses  of  repairing  on  the  lot-owner.  Indeed,  the  prin- 
ciple involved  is  precisely  the  same  whether  the  whole,  one 
half  or  one  quarter  of  such  expenses  be  imposed  on  the  abut- 
ting property,  for  if  the  lesser  amount  may  thus  be  charged  so 
may  the  greater,  and  so  the  Act  of  1871  contemplates ;  for 
whether  the  one  or  the  other  shall  be  so  charged  is  left  to  de- 
pend upon  the  discretion  of  the  board  of  viewers. 

The  decree  of  the  court  below  is  now  reversed 
and  set  aside,  together  with  all  previous  pro- 
ceedings which  in  any  manner  charge  the  pe- 
titioners with  any  part  of  the  costs  of  re-pav- 
ing Tenth  street.  Further  ordered,  that  the 
appellees  pay  the  costs  of  this  appeal. 


Neeb  versus  Hope. 

1.  Any  maUcious  publication^  written,  printed  or  painted,  which  by 
words  or  si^ns  tends  to  expose  a  person  to  contempt,  ridicule,  hatred 
or  degradation  of  character  is  a  libel,  and  the  person  libelled  may  re- 
cover dama^,  unless  it  be  shown  that  the  publication  was  true,  or  that 
it  was  justimibly  made. 

2.  Malice  is  an  essential  element  in  an  action  for  libel,  but  it  is  malice 
in  a  special  and  technical  sense,  which  exists  in  the  absence  of  lawful 
excuse,  and  where  there  may  be  no  spite  or  ill-will  or  disposition  to  in- 
iure  others.  Whenever  a  wilful  and  unprivileged  publication  is  made, 
having  the  other  qualities  of  a  libel,  legal  malice  may  be  infeiTed. 

8.  Where  one  published  words  which  injured  the  reputation  of  another 
he  must  be  taken  to  have  intended  the  consequences  naturally  resulting 
therefrom,  and  the  question  whether  he  acted  maliciously  or  not  should 
not  be  left  to  the  jury  unless  the  occasion  be  privileged. 

4.  It  is  a  matter  of  law  for  the  court  to  determine  whether  tlie  occasion 
of  writing  that  which  would  otherwise  be  actionable  repels  the  infer- 
ence of  malice,  and  thus  constitutes  it  a  privileged  communication.  If 
it  be  a  privileged  communication  and  there  is  no  intrinsic  or  extrinsic 
evidence  of  malice,  it  is  the  duty  of  the  court  to  direct  a  nonsuit  for  the 
defendant.  If,  however,  the  communication  contains  expressions  which 
exceed  the  limits  of  privilege,  such  expressions  are  evidence  of  malice 
and  the  case  must  be  given  to  the  jury. 

5.  Compensation  for  the  injury  done  to  the  plaintifiTs  reputation  is  the 
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legal  measure  of  damages  to  which  he  is  entitled  in  an  action  for  libel. 
It  18  for  the  jury,  not  for  the  court,  to  determine  whether  the  defendant 
shall  pay  exemplary  dam^^es  even  where  there  is  evidence  of  malice. 
It  is  eiTor  for  the  court  to  charpe  that  the  defendant  is  liable  in  punitive 
•    damages  if  the  publication  is  found  to  be  libelous. 

November  2d,  1884.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  court  of  Common  Pleas  No.  1,  of  Allegheny 
county :  Of  October  and  November  Term,  1885,  No.  129. 

Case  by  W.  H.  Hope  against  L.  and  W.  Neeb,  proprietors 
of  a  German  newspaper,  Freiherfs  Freund^  published  in  the 
•city  of  Pittsburgh,  to  recover  damages  for  the  publication  of 
•an  alleged  libel  on  the  plaintiff.     Plea,  not  guilty. 

On  the  trial  of  the  case  before  Collier,  A.  L.  J.,  the  fol- 
lowing facts  appeared : 

In  the  issue  of  20th  of  January,  1888,  of  the  FreiherVs 
Freundy  published  in  the  German  language,  appeared  an  arti- 
cle of  which  the  following  is  an  English  translation : 

ACCOUNT  DEMANDED. 

A  FORMER  COUNTY  OFFICIAL  EXPOSES   HIMSELF  TO  A  PROS- 
ECUTION  FOR  LARCENY. 

After  the  coroner  has  discharged  the  duties  of  his  office  he 
takes  the  contents  of  the  pockets  of  the  deceased,  upon  whose 
body  he  holds  an  inquest,  or  any  other  property  which  he 
finds  in  their  possession  for  the  purpose  of  delivering  the  same 
to  their  relatives,  etc.  In  many  cases  the  deceased  is  unknown 
and  the  property  found  remains  in  the  hands  of  the  coroner. 
In  such  cases  said  official  frequently  comes  into  possession  of 
watches,  revolvei-s  and  other  valuable  objects.  The  law  pro- 
vides that  at  the  expiration  of  his  office  the  coroner  shall  de- 
liver to  the  county  commissioners  all  the  property  not  claimed 
as  aforesaid,  who  should  sell  the  same  at  public  auction  and 
the  proceeds  thereof  shall  be  paid  into  the  county  treasury. 

The  law  considers  these  unclaimed  articles  of  personal  prop- 
erty as  the  property  of  the  county.  Any  violation  thereof  is 
an  offence  of  larceny.  Coroner  Hope  has  neglected  to  comply 
with  the  provisions  aforesaid.  It  is  not  probable  that  a  suit 
will  be  instituted  against  him.  However,  the  public  wishes  to 
know  what  became  of  the  property  in  his  care  and  custody 
aforesaid.  Sheriff  McCallin,  ex-county  coroner,  was  asked  iu 
regard  to  the  aforesaid  subject  matter,  and  in  reply  he  sa3'8  that 
during  the  period  of  his  office  it  amounted  to  a  considerable 
quantity  of  such  property,  which  were  of  small  value  and  were 
sold  for  sixty  dollars. 
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In  the  afternoon  of  January  19th,  1888,  tlie  court  reporter 
of  said  newspaper  was  on  his  regular  rounds  to  the  different 
departments  of  the  county  government  for  tlie  purpose  of  ob- 
taining information  proper  for  publication.  When  in  the  office 
of  the  county  commissioners,  on  inquiry  for  news,  the  chief 
clerk  of  said  commissioners  related  to  the  said  court  reporter 
substantially  the  facts  set  forth  in  the  foregoing  alleged  libel- 
ous article.  While  the  court  reporter  was  at  the  commission- 
ers' office  and  before  the  completion  of  the  statements  of  the 
chief  clerk,  the  clerk  made  inquiry  of  the  only  commissioner 
then  present  whether  ex-Coroner  Hope  had  made  a  return ; 
the  commissioner  answered  that  he  had  not  After  the  re- 
porter made  further  inquiry  from  Sheriff  McCallin,  a  former 
coroner  and  immediate  predecessor  of  Coroner  Hope,  as  to  the 
probable  value  of  the  goods  in  the  possession  of  ex-Coroner 
Hope,  the  reporter  arranged  the  ju'ticle  which  was  published  in 
the  issue  of  Saturday,  January  20th,  1888.  In  the  issue  of  said 
paper  immediately  following  said  publication  the  following  ar- 
ticle was  published : 

EX-CORONER  HOPE  DENIES. 

Ex-Coroner  Hope  declares  that  the  announcement  that  he 
diS  not  transfer  the  unclaimed  property  of  deceased  persons  to 
the  proper  board  as  beinsf  a  report  without  any  truth  to  sub- 
stantiate it  whatever.  When  his  successor  entered  upon  his 
duties  as  coroner,  Major  Hope  asked  Commissioner  Mercer 
what  he  should  do  with  the  property  remaining  in  his  posses- 
sion, and  the  latter  directed  him  to  transfer  it  to  Coroner 
Dressier,  which  he  then  did  and  received  a  receipt  to  that 
effect.  A  small  sum  of  money  was  turned  over  to  the  county 
treasurer,  who  receipted  for  it.  Coroner  Dressier  substantiates 
Major  Hope's  statement  in  every  particular. 

It  also  appeared  that  in  1879  William  H.  Hope,  the  plaintiff 
below,  was  elected  coroner  of  Allegheny  count3%  and  entered 
on  the  duties  of  the  office  on  the  first  Monday  of  January,  1880. 
He  served  during  his  term  of  office,  which  expired  January 
Ist,  1883. 

In  the  discharge  of  his  duties  as  coroner  he  took  possession 
of  money  and  other  valuables  found  on  the  bodies  of  deceased 
persons  on  whom  he  held  inquests,  and  in  all  cases  where 
proper  parties  showed  their  right  to  them  these  valuables  were 
turned  over  arid  their  receipts  taken  therefor. 

In  this  way  it  happened  that  at  the  expii-ation  of  his  term  of 
office  there  remained  in  his  hands  about  sixty-five  dollars  in 
money  and  various  articles  of  personal  property,  consisting  of 
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watches,  keys,  handkerchiefs  and  such  other  articles  as  are 
usually  carried  in  people's  pockets. 

Being  desirous  of  winding  up  the  affairs  of  his  office  he  had 
a  list  made  of  the  articles  remaining  in  his  hands,  and  the 
amount  of  the  money,  and  on  the  80th  day  of  December,  1882, 
he  went  to  the  office  of  the  county  treasurer,  paid  the  money 
in  his  hands  to  the  treasurer  and  took  his  receipt  therefor.  At 
the  time  he  paid  over  this  money  one  of  the  county  commis- 
sioners, George  Y.  McKee,  was  present  in  the  office. 

On  the  same  day  he  went  to  the  office  of  the  county  com- 
missioners and  saw  Mr.'  Mercer,  one  of  the  then  board,  to 
whom  he  said :  "  I  have  some  effects  in  my  possession  that 
have  not  yet  been  called  for,  what  will  I  do  with  them?" 

Mercer  inquired  as  to  the  custom,  said  they  were  in  a  hurry 
and  told  him  to  turn  them  over  to  his  successor  and  to  take 
his  receipt  therefor. 

On  Monday,  the  first  day  of  January,  1883,  he  took  the  arti- 
cles to  the  coroner's  office,  delivered  them  to  Mr.  Dressier,  his 
successor  in  office,  and  took  his  receipt  therefor. 

The  plaintiff  requested  the  court  to  charge  that  if  the  de- 
fendants, before  publishing  the  alleged  libel,  could  have  ascer- 
tained the  facts  to  the  contrary  of  the  charge  therein  by  rea- 
sonable inquiry  and  did  not  use  due  diligence  in  making  the 
inquiry  they  are  not  excused  by  the  law  and  are  liable  in  jSin- 
itive  damages,  if  the  publication  is  found  to  be  libelous  and 
the  verdict  should  be  for  the  plaintiff,  in  such  an  amount  of 
damages  as  the  jury  may  deem  just  in  the  premises. 

Affirmed.     (First  assignment  of  error.) 

The  defendant  requested  the  court  to  charge : 

1.  The  matter  published  is  not  per  Be  libelous. 

Refused.  This  is  for  the  jury  to  find.  (Second  assignment 
of  error.) 

2.  That  the  matter  published  and  alleged  to  be  libelous  does 
not  charge  that  the  plaintiff  was  or  is  guilty  of  a  criminal  of- 
fence. 

Refused.    This  is  for  the  jury.    (Third  assignment  of  error.) 

3.  That  the  publishers  neither  assume  or  charge  that  the 
statements  published  are  true  or  that  plaintiff  had  in  his  pos- 
session or  control  either  money  or  goods  belonging  to  the 
county. 

This  is  refused.     (Fourth  assignment  of  error.) 

4.  If  the  jury  find  that  the  publication  was  a  fair  and  correct 
reproduction  of  the  statements  made  to  the  defendants'  re- 
porter by  the  chief  clerk  of  the  county  commissioners  and  that 
the  matter  was  proper  for  public  information  or  investigation 
and  that  the  publication  was  made  in  good  faith  and  without 
malice,  then  plaintiff  cannot  recover. 
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This  is  refused.     (Fifth  assignment  of  error.) 

The  court  in  the  general  charge  charged  inter  alia  as  follows : 
[What  did  this  reporter  do  before  this  article  was  written  ? 
He  says  he  went  to  the  county  commissioners'  office ;  that  there 
he  found  the  chief  clerk,  who  manages  the  general  matters 
there,  and  asked  him  if  there  was  any  news — "anything  to- 
day?" At  first,  I  believe,  the  clerk  said:  **  Nothing,"  and 
after  thinking  a  little  while  he  said  :  '^  Yes ;  the  coroner  hasn't 
made  a  report."  The  clerk  says  he  stepped  into  the  other 
room  and  spoke  to  one  of  the  commissioners,  Mr.  McWilliams, 
who  said  there  had  been  no  report  made,  and  he  gave  him  that 
fact,  and  then  on  that  fact,  on  the  information  he  got  there  in 
that  way,  he  wrote  this  article  and  published  it  the  next  day. 

Now,  if  you  say  that  that  was  such  care,  ordinary  care,  as 
was  proper  under  the  circumstances  to  justify  this  article,  then 
the  law  says  it  is  in  the  nature  of  a  privileged  communication 
and  would  be  a  defence.  You  are  to  say  that,  was  it  negli- 
gence hearing  that  much  and  making  no  further  inquiry?] 
(Sixth  assignment  of  error.) 

The  court  erred  in  sustaining  the  objection  of  the  plaintiff's 
counsel  to  the  offer  by  defendants'  counsel,  in  evidence,  the 
records  of  the  Court  of  Quarter  Sessions  of  Allegheny  county 
at  No.  308,  December  Sessions,  1883,  Commonwealth  v.  L.  & 
W.  Neeb,  for  the  purpose  of  showing  that  these  defendants 
were  prosecuted  criminally  for  the  identical  alleged  libel  sued 
on  in  this  case,  in  mitigation  of  damages.  (Seventh  assign- 
ment of  error.) 

The  court  erred  in  the  following  portion  of  the  charge  to  the 
jury,  viz.: 

A  libel  is  defined  to  be  a  writing  or  picture  that  holds  a  man 
up  to  public  contempt,  ridicule  or  disgrace.  (Eighth  assign- 
ment of  error.) 

Verdict  for  the  plaintiff  in  the  sum  of  11,000,  and  judgment 
thereon,  whereupon  the  defendants  took  this  writ  and  filed  the 
foregoing  assignments  of  error. 

Frederick  Luty  for  the  plaintiff  in  error. — In  view  of  all  the 
circumstances  of  this  case,  the  court  should  not  have  left  the 
Question  of  punitive  damages  to  the  jury.  The  exercise  t)f  due 
oiligence  by  the  reporter  would  have  availed  as  a  defence.  In- 
sumcient  diligence  without  express  malice  and  without  wanton 
or  reckless  conduct  on  his  part,  may  justify  compensatory,  but 
not  punitive  damages. 

In  Rose  v.  Story,  1  Barr,  page  197,  Mr.  Justice  Rogers  says, 
beyond  compensation,  upon  no  principle  of  law  or  equity,  is 
the  jury  permitted  to  go  unless  in  cases  of  gross  oppression  or 
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aggravation,  when  the  jury  may  mulct  the  party  in  vindictive 
damages. 

It  is  error  to  leave  the  question  of  punitive  damages  to  the 
jury  when  there  is  no  evidence  which  would  warrant  a  verdict 
for  other  than  compensatory  damages :  Pittsburgh  Southern 
Railway  Co.  v.  Taylor,  8  Out.,  p.  806 ;  Odgers  on  Libel,  page 
301 ;  Nagle  v.  Mullison,  10  Casey,  48. 

In  general  the  rule  for  the  measure  of  damages  in  tort  is  ac- 
tual compensation.  Grossly  negligent  or  malicious  acts  may 
be  the  subject  of  larger  damages :  Seely  et  al.  v.  Alden,  11  P. 
F.  S.,  p.  302. 

There  was  probable  cause  for  the  publication,  no  express 
malice,  a  bona  fide  intention,  and  for  a  good  purpose :  Chap- 
man V,  Calder,  2  Harris,  p.  365 ;  Odgers  on  Libel,  280. 

The  court  erred  in  the  following  portion  of  the  charge  to 
the  jury,  viz.: 

A  libel  is  defined  to  be  a  writing  or  picture  that  holds  a  man 
up  to  public  contempt,  ridicule  or  disgrace. 

The  definition  lacks  in  an  essential  element  of  libel,  viz.: 
malice  express  or  implied.  This  want  is  not  supplied  in  any 
other  part  of  the  charge. 

The  Supreme  Court  has  defined  a  libel  to  be  "any  malicious 
publication  written,  printed  or  painted,  which  by  signs  or  words 
tends  to  expose  a  person  to  contempt,  ridicule,  hatred  or  degra- 
dation of  character,"  and  in  the  same  case  the  Supreme  Court 
said  malice  is  a  necessary  ingredient  in  libel:  Barr  et  al.  v. 
Moore,  6  Norris,  p.  385,  opinion,  p.  393 ;  Greenleaf  on  Ev., 
Vol.  2,  p.  407,  sec.  411. 

The  circumstances  of  the  publishing  were  such  as  to  repel 
the  inference  of  malice,  or  malicious  intent,  and  ought  to  ex- 
clude any  liability  of  defendants,  unless  upon  proof  of  actual 
malice  :     Greenleaf  on  Evidence,  Vol.  2,  sec.  418. 

The  defendants  were  not  guilty  of  any  wrongful  act  done 
intentionally  without  probable  cause. 

The  article  was  a  bona  fide  statement  concerning  the  acts  of 
a  public  officer,  from  information  received  through  an  ofi^cial 
source,  in  the  regular  course  of  business,  after  the  exercise  of 
ordinary  care,  with  reasonable  ground,  or  probable  cause,  for 
the  belief  that  the  information  so  received  by  the  court  re- 
porter was  true  :  Gray  v.  Pentland,  2  S.  &  R.,  23 ;  Chapman 
V.  Calder,  2  Harris,  p.  365. 

David  D,  Brace  (with  whom  was  John  F.  Udmundson)  for 
the  defendant  in  error. — Where  a  defendant  has  falsely  charged 
the  plaintiff  with  being  guilty  of  an  infamous  crime  the  law 
presumes  malice  and  the  defendant  is  liable  for  exemplary  or 
punitive  damages. 
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The  plaintiff  is  not  restricted  to  extrinsic  evidence  of  malice, 
he  may  rely  on  the  words  of  the  libel  itself  and  the  circum- 
stances attending  its  publication  :    Odffers  on  Libel,  p.  276. 

If  indeed  there  were  means  at  hand  f6r  ascertaining  the  truth 
of  the  matter,  of  which  the  defendant  neglects  to  avail  himself, 
and  chooses  rather  to  remain  in  ignorance,  when  he  might  have 
obtained  full  information  ;  this  will  be  evidence  of  such  wilful 
blindness  as  may  amount  to  malice:     Id.,  277. 

We  claim  that  if  the  subject  matter  had  any  right  of  privi- 
lege, the  reporter  had  gone  beyond  that  right  and  forfeited  it. 

Rights  must  be  exercised  and  duties  performed  strictly  in 
good  faith  :     Townshend  on  Libel,  89. 

A  person  may  exercise  a  right  in  such  a  way  that  it  becomes 
a  wrong :  Id.,  same  page,  n  ;  see  also  Odgers  on  Libel,  pages 
279,  280. 

Where  the  occasion  is  privileged  and  it  is  clear  that  the  de- 
fendant believed  in  the  truth  of  the  communication  he  made, 
and  was  acting  under  a  sense  of  duty,  the  plaintiff's  counsel 
may  rftill  rely  upon  the  words  employed,  and  the  manner  and 
mode  of  publication  as  evidence. 

But  where  the  language  used  in  a  libel  is  much  too  violent 
for  the  occasion,  and  circumstances  to  which  it  is  applied,  or 
utterly  beyond  and  inappropriate  to  the  facts,  or  where  im- 
proper motives  are  unnecessarily  imputed,  there  is  evidence  of 
malice  to  go  to  the  jury. 

In  Cook  V.  Ellis,  6  Hill,  466,  the  court  held  that  vindictive 
damages  might  be  recovered  although  the  defendant  had  been 
indicted,  convicted  and  fined  $250  for  the  same  offence ;  and 
in  Barr  r.  Moore,  87  Pa.  St.,  385,  this  court  says,  page  893 : 
The  fact  that  an  indictment  may  be  sustained  does  not  preclude 
the  jury  from  giving  vindictive  damages.  When  the  act  is 
both  a  public  and  private  wrong,  the  public  and  the  person 
aggrieved  each  has  a  distinct  and  concurrent  remedy. 

Mr.  Justice  Trunkey  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

Any  malicious  publication,  written,  printed  or  painted,  which 
by  words  or  signs  tends  to  expose  a  person  to  contempt,  ridi- 
cule, hatred  or  degradation  of  character,  is  a  libel;  and  the 
l>erson  libeled  may  recover  damages,  unless  it  be  shown  that 
the  publication  was  true,  or  that  it  was  justifiably  made :  Barr 
V.  Moore,  87  Pa.  St.,  385. 

Malice  is  said  to  be  essential  to  an  action  for  libel,  but  it  is 
malice  in  a  special  and  technical  sense,  which  exists  in  the  ab- 
sence of  lawful  excuse,  and  where  there  may  be  no  spite  or  ill- 
will,  or  disposition  to  injure  othei-s.  Every  publication  having 
the  other  qualities  of  a  libel,  if  wilful  and  unprivileged,  is  in 
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law  malicious.  The  publication  of  words  actionable  in  them- 
selves, is  suflScient  evidence  of  legal  malice.  Legal  malice 
exists  where  a  wrongful  act  is  done  intentionally.  The  propri- 
etor of  a  newspaper,  whether  a  natural  person  or  a  corporation, 
is  liable  for  a  libel  contained  in  the  paper,  though  without  ac- 
tual knowledge  of  the  libel  until  after  the  publication.  Where 
the  defendant  published  words  which  injured  the  plaintiflTs 
reputation,  he  must  be  taken  to  have  intended  the  consequences 
naturally  resulting  therefrom,  and  the  question  whether  the 
defendant  acted  maliciously  or  not,  should  not  be  left  to  the 
jury,  unless  the  occasion  be  privileged :  Barr  v.  Moore,  supra; 
Odgers  on  Libel,  264-5. 

At  the  trial  of  this  action  it  appears  that  the  court  and  par- 
ties agreed  that  the  defendants  had  a  right  to  make  inquiries 
respecting  plaintiffs  official  conduct,  to  make  reasonable  com- 
ment and  fair  criticism  upon  it,  and  that  the  matter  pub- 
lished, if  true,  was  proper  for  public  information  or  investiga- 
tion. The  plaintiffs  point  indicates  his  contention  that  before 
.publishing  the  alleged  facts  the  defendants  omitted  reasonable 
|care  and  diligence  to  ascertain  their  truth ;  and  the  defendants' 
fourth  point  avers,  that  if  the  publication  was  a  fair  statement 
of  what  was  communicated  to  their  reporter  by  the  chief  clerk 
of  the  county  com  mission  ere,  and  that  if  it  was  published  in 
good  faith  and  without  malice,  the  plaintiff  cannot  recover. 
The  court  instructed  the  jurjs  that  if  the  defendants  made  rea- 
sonable and  diligent  inquiry,  using  ordinary  care  to  get  the 
facts,  and  then  published  them  with  free  comments,  they  are 
not  liable;  and  if  they  exercised  "such  care,  ordinary  care,  as 
was  proper  under  the  circumstances  to  justify  this  article,  then 
the  law  says  it  was  in  the  nature  of  a  privileged  communica- 
tion, and  would  be  a  defence."  But  if  such  care  was  not  used 
the  defendants  are  liable,  provided  the  jury  find  the  article  is 
libelous ;  and  even  if  ordinary  care  was  used,  if  the  article  went 
beyond  the  statement  of  facts,  and  charged  the  defendants  with 
the  crime  of  larceny,  it  was  libelous. 

In  view  of  the  evidence,  said  instructions  were  favorable  to 
defendants.  The  plaintiff  was  a  private  citizen,  neither  in 
office  nor  a  candidate  for  office,  but  the  article  related  to  what 
he  had  done  as  a  public  officer.  Inquiry  was  only  made  of  a 
clerk  who  had  no  connection  with  the  coroner's  office,  and  who 
was  not  a  lawyer.  It  is  proved  that  the  alleged  default  in 
turning  over  to  the  proper  officers  the  money  and  effects  which 
regained  in  his  hands  at  the  end  of  his  official  term  was  false, 
and  now  the  defendants  do  not  pretend  that  the  statements  of 
fact  or  of  law  are  true  and  correct.  If,  indeed,  the  publica- 
tion was  strictly  privileged,  and  there  was  probable  cause  for 
the  making  of  it,  the  action  cannot  be  sustained ;  and  if  there 
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were  not  probable  canse  the  plaintiff  could  not  recover  in  ab- 
sence of  pi*oof  of  actual  malice — malice  signifying  ill-will  by 
the  defendants  towards  the  plaintiff,  or  a  reckless  disregard  of 
Ms  right  of  reputation.  "  Cases  of  privileged  communications 
are  to  be  treated  in  the  same  manner  as  actions  for  malicious 

prosecution In  all  cases  of  libel,  jmma/a<ne  excusable 

on  account  of  the  occasion  of  uttering  or  publishing  it,  all  the 
faets  and  circumstances  of  the  case  may  be  given  in  evidence 
by  the  defendant,  to  show  probable  ground  and  to  rebut  the 
ilea  of  malice :"  Chapman  v.  Calder,  14  Pa.  St.,  365.  If  the 
jury  found  that  the  publication  charged  the  plaintiff  with  lar- 
ceny, it  is  not  strange  that  they  failed  to  find  that  the  defend- 
ants had  used  due  care  and  diligence  to  ascertain  the  truth  of 
the  charge.  Probable  cause  that  would  justify  such  publica- 
tion would  justify  a  prosecution  for  the  alleged  crime.  The 
clerk  stated  no  facts  within  his  knowledge  to  warrant  belief 
that  the  plaintiff  had  embezzled  or  stolen  the  money  and  goods 
which  came  into  his  bands  as  coroner ;  and  he  was  not  quali- 
fied to  give  professional  advice  or  a  legal  opinion  upon  the 
facts  he  stated.  He  simply  stated  that  Hope  had  not  made  a 
return  of  the  effects  which  had  come  into  his  hands  as  coroner 
to  the  commissioners.  That  was  no  cause  for  belief  that  the 
ejc-coroner  was  guilty  of  a  criminal  offence.  Nor  was  it  within 
the  bounds  of  fair  comment  and  criticism  to  misstate  the  law, 
and  aver  "  that  any  violation  thereof  was  an  offence  of  lar- 
ceny," and  charge  that "  Coroner  Hope  has  neglected  to  com- 
ply with  the  provisions  aforesaid,"  and  **  exposes  himself  to  a 
prosecution  for  larceny." 

The  defendants  contend  that  if  the  publication  was  made  in 
good  faith  and  without  malice,  they  are  not  liable.  This  would 
be  so  had  the  article  been  kept  within  proper  limits.  An  oc- 
casion of  privilege  will  not  justify  false  and  groundless  impu- 
tations of  wicked  motives  or  of  crime.  The  conduct  of  public 
officers  is  open  to  public  criticism,  and  it  is  for  the  interest  of 
society  that  their  acts  may  be  fi*eely  published  with  fitting 
comments  or  strictures.  But  a  line  must  be  drawn  between 
hostile  criticism  upon  public  conduct  and  the  imputation  of 
bad  motives,  or  of  criminal  offences,  where  such  motives  or 
offences  cannot  be  justly  and  reasonably  inferred  from  the 
conduct.  A  man  has  no  right  to  impute  to  another  whose  con- 
duct is  open  to  ridicule  or  disapprobation,  base,  sordid  or 
wicked  motives,  unless  there  is  so  much  ground  for  the  impu- 
tation that  a  jury  shall  find,  not  only  that  he  had  an  honest 
belief  iu  the  truth  of  his  statements,  but  that  this  belief  was 
not  without  foundation.  Where  the  public  conduct  of  a  pub- 
lic man  is  open  to  animadversion,  and  the  writer  who  is  com- 
menting upon  it  makes  imputations  on  his  motives  which  arise 
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fairly  and  legitimately  out  of  his  conduct,  so  that  a  jury  shall 
say  that  the  criticism  was  not  only  honest,  but  well  founded, 
an  action  is  not  maintainable.  If  a  public  writer  fancies  that 
the  conduct  of  a  public  man  is  open  to  the  suspicion  of  dis- 
honesty, he  is  not  therefore  justified  in  assailing  his  character 
as  dishonest,  or  charging  him  with  a  criminal  offence :  Camp- 
bell V,  Spottiswoode,  3  Best  &  S.,  769.  "It  cannot  be  claimed 
that  there  is  any  privilege  in  journalism  which  would  excuse  a 
newspaper,  when  any  other  publication  of  libels  would  not  be 
excused.  Whatever  functions  the  journalist  performs  are  as- 
sumed and  laid  down  at  his  will,  and  performed  under  the  same 
responsibilities  attaching  to  other  persons.  Allowing  the  most 
liberal  rule  as  to  the  liability  of  persons  in  public  employment 
to  criticism  for  their  conduct  in  which  the  public  are  interested, 
there  certainly  has  never  been  any  rule  which  subjected  per- 
sons, public  or  private,  to  be  falsely  traduced.  The  nearest 
approach  to  this  license  is  when  the  vilified  person  is  a  candi- 
date for  an  elective  office,  or  addresses  the  public  in  open  pub- 
lic meetings  for  public  purposes.  But  even  in  such  cases  we 
shall  not  find  support  for  any  doctrine  which  will  subject  him 
without  remedy  to  every  species  of  malevolent  attack :"  Foster 
V.  Scripps,  89  Mich.,  876. 

It  is  a  matter  of  law  for  the  court  to  determine  whether  the 
occasion  of  writing  or  speaking  criminatory  language,  which 
would  otherwise  be  actionable,  repels  the  inference  of  malice, 
constituting  what  is  called  a  privileged  communication  ;  and 
if  there  is  no  intrinsic  or  extrinsic  evidence  of  malice,  it  is  the 
duty  of  the  court  to  direct  a  nonsuit  or  verdict  for  the  de- 
fendant. If  the  communication  contains  expressions  which 
exceed  the  limits  of  privilege,  such  expressions  are  evidence  of 
malice,  and  the  case  shall  be  given  to  the  jury:  Cooke  v. 
Wildes,  5  El.  &  Bl.,  828 ;  Hamilton  v.  Eno,  81  N.  Y.,  116. 
Falsehood  and  the  absence  of  probable  cause  will  amount  to 
proof  of  malice :     White  v.  Nicholls,  8  How.,  266. 

J^o  request  was  made  for  instruction  to  the  jury  that  the 
plaintiff  must  prove  malice  to  maintain  his  action.  The  evi- 
dence thereof  was  ample  for  submission.  The  instructions  of 
the  court,  as  already  seen,  were  as  fair  for  the  defendants  as 
they  could  justly  claim,  so  far  as  related  to  the  plaintiff's  right 
to  recover.  If  the  publication  charged  wicked  motive  or  crime, 
unwarranted  by  the  facts  communicated  to  the  reporter  by 
the  clerk  of  the  county  commissioners,  the  privilege  was  ex- 
ceeded and  the  action  would  lie.  Had  the  court  said  anything 
in  reference  to  actual  malice,  the  jury  would  have  been  in- 
structed that  they  could  find  it  from  the  falsehood  of  the  charge 
and  absence  of  probable  cause. 

That  the  court  omitted  the  word  malicious  in  defining  libel 
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was  entirely  harmless.  The  attempt  to  define  it  was  in  the 
portion  of  the  charge  that  did  not  touch  the  question  of  privi- 
lege. If  the  writing  held  the  plaintiff  "  up  to  public  contempt, 
ridicule  or  disgrace, '  and  was  unprivileged,  it  was  malicious, 
and  the  jury  had  no  right  to  say  otherwise.  It  was  as  unnec- 
essary in  Buch  connection  to  use  the  word  "  malicious,"  as  it  is 
to  prove  malice  in  a  case  of  libel  when  there  is  no  justification 
of  the  publishing. 

None  of  the  assignments  set  forth  error  of  which  the  de- 
fendants can  complain,  except  the  first.  By  aflSrmance  of  the 
plaintiffs  point  the  jury  were  instructed  that  in  case  of  negli- 
gence by  the  defendants  in  making  inquiry  as  to  the  truth  of 
the  charge,  they  "are  liable  in  punitive  damages,  if  the  publi- 
cation is  found  to  be  libelous,  and  the  verdict  should  be  for 
the  plaintiff  in  such  an  amount  of  damages  as  the  jury  may 
deem  just  in  the  premises."  Aside  from  that,  no  instruction 
was  given  on  the  question  of  damages  except  what  related  to 
mitigation.  Therefore,  the  jury  must  have  understood  that  if 
the  plaintiff  was  entitled  to  recover,  the  defendants  should  be 
punished.  That  the  jury  could  properly  give  exemplary  or 
punitive  damages,  if  satisfied  that  the  defendants  wantonly  or 
recklessly  defamed  the  plaintiff,  cannot  be  doubted  ;  but  if  the 
defendants  had  no  actual  malice,  evidenced  by  wanton  or  reck- 
less conduct,  it  was  not  a  case  for  punitive  damages.  Com- 
pensation for  the  injury  done  to  the  plaintiffs  character  is  the 
legal  measure  of  damages  to  which  he  is  entitled.  Hence  the 
rule  that  a  defendant  may,  if  he  can,  in  diminution  of  dam- 
ages, prove  the  general  bad  character  of  the  plaintiff  at  and 
before  the  time  of  the  publication  of  the  libel.  It  is  for  the 
jury,  not  the  court,  to  determine  whether  the  defendant  shall 
nay  exemplary  damages,  even  when  there  is  evidence  of  malice. 
Whenever  the  jury  find  that  the  defendant  should  pay  smart 
money,  they  determine  the  amount,  and  it  may  be  said  to  be 
added  to  the  plaintiffs  real  damages. 

In  Hamilton  v.  Eno,  supra,  the  court  refused  a  request, 
namely,  "that  unless  the  defendant  was  moved  by  actual 
malice,  it  was  not  a  case  for  punitivfe  damages ;  and  that  the 
jury  should  give  such  damages  as  they  thought  the  plaintiff 
had  really  borne."  The  Court  of  Appeals  held  that  the  re- 
quest asked  too  much  when  it  sought  to  limit  the  jury  to  the 
actual  damage  of  the  plaintiff — ^merely  what  he  had  proved  in 
precise  figures — and  the  court  was  not  bound  to  take  the  good 
part  of  the  request  from  the  bad,  and  to  charge  the  good.  Al- 
though the  fii-st  proposition  in  the  request  was  sound,  the 
whole  was  well  refused  because  it  contained  an  incorrect  limit 
respecting  the  plaintiffs  damages.  In  this  case,  had  the  word 
"  punitive  "been  omitted  from  the  plaintiffs  point,  there  would 
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havo  been  no  error  in  its  affirmance.  Where  the  words  are 
actionable  in  themselves  the  law  requires  no  proof  of  actual 
injury  to  entitle  the  plaintiff  to  recover  such  amount  as  the 
jury  may  deem  just,  the  only  restriction  being  the  power  ex- 
ercised by  courts  over  verdicts. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 


In  re  Application  of  First  PresDyterian  Church 
of  Bloomfield  for  Change  of  Name. 

1.  The  Act  of  20th  of  April,  1869,  P.  L.  82,  conferring  on  the  Court  of 
Common  Pleas  of  any  county  jurisdiction  to  change  the  name  of  any 
corporation  within  the  county  upon  notice  having  been  given  to  the 
Auditor  General  of  the  application  to  change  me  name  applies  to 
religious  corporations,  and  is  not  repealed  by  the  Act  of  29tJi  of  April, 
1874,  P.  L.  73. 

2.  The  Court  of  Common  Pleas  may  change  the  name  of  a  corporation 
to  that  of  another  corporation,  but  that  cnange  does  not  invest  the  cor- 
poration, under  its  new  name,  with  any  of  the  property,  trusts  or 
charter  rights  of  the  corporation  whose  name  is  taken. 

3.  The  corporation  whose  name  is  taken  will  be  protected  in  all  its 
rights,  no  matter  under  what  name  attacks  against  them  may  be  made. 

November  3d,  1885.  Before  Mercur,  C.  J.,  Gordon,  Pax- 
son,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Certiorari  to  the  Couit  of  Common  Pleas  No.  2,  of  Alle- 
gheny county:  Of  October  and  November  Term,  1885, No.  182. 

The  record  showed  the  following:  Petition  filed  November 
17th,  1884,  by  the  First  Presbyterian  Chureh  of  Bloomfield, 
incorporated  by  decree  of  the  Court  of  Common  Pleas  of 
Allegheny  County,  made  the  27th  day  of  July,  A.  D.  1872, 
setting  forth  that  the  corporation  desires  to  amend  its  charter, 
and  change  its  name  and  title  as  follows : 

That  the  first  article  of  its  present  charter,  which  is  as  fol- 
lows: "1.  The  name  of  the  corporation  shall  be  The  First 
Presbyterian  Church  of  Bloomfield,"  shallbe  amended  and 
changed  so  as  to  read  as  follows :  1.  The  name  of  the  corpora- 
tion shall  be  the  Fourth  Presbyterian  Church  of  Pittsburgh. 
Wherefore  it  prays  your  honorable  court  to  make  a  decree 
accordingly. 

The  court  had  previously  decreed  the  change  of  name  as 
prayed  for,  but  on  certiorari  the  decree  was  reversed  by  the 
Supreme  Court,  because  it  did  not  appear  in  the  reco^rd  that 
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the  Auditor  General  had  been  notified  of  the  intended  appli- 
cation :  11  Outerbridge,-548. 

Order  of  court  filed  November  17th,  1884. 

And  now,  November  17th,  1884,  the  foregfoing  petition  ex- 
hibited in  open  court,  and  it  appearing  to  the  court  that  due 
notice  of  this  application  and  these  proceedings  were  given  to 
the  Auditor  General  of  Pennsylvania  on  the  15th  day  of 
November,  1884  (proof  thereof  being  filed  in  this  court),  and 
the  court,  upon  consideration  thereof,  being  of  opinion  that 
said  amendment  of  the  charter  and  change  of  name  of  said 
corporation  will  be  lawful,  beneficial,  and  not  injurious  to  the 
community,  do  direct  said  petition  or  writing  to  be  filed  in 
the  oflSce  of  the  prothonotary  of  the  court,  and  that  notice 
thereof  be  inserted  in  one  newspaper  printed  in  said  county, 
for  three  weeks,  setting  forth  that  said  application  has  been 
made,  and  that  a  decree  will  be  made  on  the  5th  day  of 
January,  1885,  at  10  o'clock,  A.  M.,  conformably  to  the  prayer 
of  the  petition,  unless  suflScient  reason  be  shown  why  the 
same  should  not  be  done. 

December  26th,  1884,  proof  of  publication  filed. 

January  3d,  1885,  exceptions  and  objections  of  the  Fourth 
Presbyterian  Church  of  Pittsburgh  verified  by  aCBdavit  filed, 
said  exceptions  being  in  substance  as  follows : 

1.  That  there  is  already  in  the  city  of  Pittsburgh  a  Presbyte- 
rian church,  the  corporate  name  of  which  is  the  "  Fourth  Pres- 
b3'terian  Church  of  Pittsburgh,"  which  has  transacted  all  its 
business  and  acquired  property  by  purchase,  gift  and  bequest, 
in  its  said  corporate  name,  and  to  grant  the  same  corporate 
name  to  another  church  in  the  city  of  Pittsburgh  would  lead 
to  interminable  confusion  and  dispute,  and  would  result  in 
evil  consequences  to  both  coiporations,  besides  interfering 
with  the  vested  rights  of  exceptant. 

2.  That  the  Fourth  Presbyterian  Church  of  Pittsburgh,  bv 
virtue  of  the  last  will  and  testament  of  James  Jones,  deceased, 
became  possessed  of  real  and  personal  property  in  the  city  of 
Pittsburgh,  in  trust  for  the  spread  of  the  Uospel  in  that  por- 
tion of  the  city  of  Pittsbui*gh  in  which  said  church  is  now  or 
may  hereafter  be  located.  The  proposed  change  of  name, 
therefore,  to  the  one  selected  by  the  petitioning  corporation, 
besides  interfering  with  the  vested  rights  of  exceptant  cor- 
poration, i^  an  attempt  on  the  part  of  the  petitioning  corpora- 
tion to  secure  the  name  of  exceptant  corporation,  and  through 
the  name  thus  secured  lay  claim  to  property  and  funds  be- 
longing to  excepting  corporation,  and  now  held  in  trust  as 
aforesaid,  and,  if  allowed,  will  be  of  irreparable  and  irremedial 
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damage  and  injury  trt  exceptant  corporation,  will  involve 
both  corporations  in  endless  litigation,  and  if  ultimately  sue 
cessful,  and  the  above  mentioned  funds  are  thus  wrongfully 
diverted  from  the  true  object  of  the  donor^s  bounty,  will  work 
a  total  loss  thereof  to  both  corporations  by  reversion  thereof 
to  the  estate  of  said  James  Jones,  deceased. 

3.  The  petition  of  petitioning  corporation  sets  forth  no 
reason  for  selecting  the  name  of  excepting  corporation. 

4.  The  Acts  of  Assembly  (claim  to  give  jurisdiction  to  this 
court  to  change  the  name,  style  and  title  of  corporations)  does 
not  by  its  terras  authorize  the  taking  of  a  name  already 
granted  to  an  existing  corporation. 

5.  If  the  language  of  the  Acts  of  Assembly  (claim  to  confer 
jurisdiction  in  this  matter)  can  be  construed  to  intend  the 
power  to  grant  the  name  of  an  existing  corporation  by  the 
court  in  changing  the  name,  style  and  title  of  any  corporation, 
such  attempted  grant  of  power  would  be  unconstitutional  and 
void,  as  it  would  be  an  impairing  of  property  and  contract 
rights  of  such  existing  corporation,  in  violation  of  the  pro- 
visions of  both  the  constitution  and  laws  of  this  state,  and  of 
the  United  States  of  America. 

6.  The  court  can  not  exercise  such  jurisdiction  by  taking 
the  name  of  an  existing  corporation. 

7.  The  change  of  the  name,  style  and  title  of  petitioning 
corporation  to  that  of  exceptant,  would  impair  its  enjoyment 
of  the  powers  and  benefits  conferred  upon  it  by  the  James 
Jones  trust,  and  would  further  tend  to  a  diversion  of  said 
funds  to  the  petitioning  coi^poration,  which  is  evidently  one 
of  the  objects  sought  by  this  change  of  name. 

8.  The  concurrence  of  the  presbytery  of  Pittsburgh  in  the 
desire  of  petitioning  corporation  to  amend  its  charter  and 
change  its  corporate  name  to  that  of  excepting  corporation, 
not  being  a  matter  of  church  discipline,  nor  of  faith,  nor  of 
doctrine,  is  a  subject  concerning  which  said  judicatory  has  no 
power  to  legislate  or  pronounce  a  binding  judgment. 

9.  A  suit  in  equity  is  now  pending  between  excepting  cor- 
poration and  petitioning  corporation,  in  which,  amongst  other 
things,  it  is  sought  to  restrain  petitioning  corporation  from 
assuming  the  name,  style  and  title  of  excepting  corporation. 

10.  This  court  has  no  jurisdiction  of  the  subject  matter  of 
the  prayer  contained  in  the  petition  of  the  petitioning  cor- 
poration in  the  manner  and  form  in  which  the  same  is  pre- 
sented, at  above  entitled  case. 

11.  The  named  prayed  for  in  the  petition  of  the  petitioning 
corporation  is  not  the  one  selected  by  the  congregation  or 
approved  of  by  the  presbytery  of  Pittsburgh. 

12.  In  view  of  the  facts  set  forth  in  the  foregoing  excep- 
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tions  and  objections,  to  allow  the  change  of  the  corporate 
name  of  "The  Fir8t  Presbyterian  Chnrch  of  Bloomfleld"  to 
"  The  Fourth  Presbyterian  Church  of  Pittsburgh,"  as  prayed 
for  in  the  petition  filed  at  above  entitled  case,  will  be  against 
the  spirit  and  letter  of  the  constitution  and  laws  of  the  State 
of  Pennsylvania  and  of  the  United  States  of  America. 

June  27th,  1885,  the  following  decree  was  filed : 
And  now,  to  wit,  June  27th,  1885,  it  appearing  to  the  court 
that  the  order  of  the  court,  made  November  19th,  1884,  as  to 
notice,  &c.,  has  been  complied  with,  and  no  sufficient  reason 
having  been  shown  why  the  said  amendment  of  the  charter 
and  change  of  name  of  the  said  corporation  should  not  be 
made,  it  is  now  ordered,  adjudged  and  decreed  that  the  name 
of  said  corporation  shall  be  the  Fourth  Presbyterian  Church 
of  Pittsburgh,  and  that  §aid  amendment  and  change  of  name 
shall  be  deemed  and  taken  (when  duly  recorded)  to  be  a  part 
of  the  charter  of  said  corporation  ;  and  it  is  further  ordered 
that  said  amendment  shall  be  recorded  in  the  ofiice  for  the  re- 
cording of  deeds  in  and  for  said  county  of  Allegheny. 

Opinion  filed  by  the  court  June  27th,  1885. 

The  old  ecclesiastical  organization,  known  as  the  Fourth 
Presbyterian  Church  of  Pittsburgh,  passed  out  of  existence 
by  action  of  the  members  and  presbytery.  The  civil  body  or 
corporation  may  survive  for  certain  purposes,  but,  as  a  church 
organization,  it  is  practically  dead,  and  cannot  be  resuscitated 
except  under  the  sanction  and  by  authority  of  the  presbytery. 
The  title  of  the  Bloomfleld  church,  as  an  ecclesiastical  organ- 
ization, has  already  been  changed  by  action  of  the  society 
jind  sanction  of  the  presbytery,  to  the  Fourth  Presbyterian 
Church  of  Pittsburgh.  It  is  manifestly  proper  to  have  the 
corporate  name  changed  to  the  same.  Some  confusion  and 
uncertainty  may  result  from  the  change,  and  we  should  prob- 
ably refuse  to  sanction  it  but  for  the  action  of  presbytery. 
The  change  of  name,  however,  can  not  invest  the  new  cor- 
poration with  any  of  the  property  or  trusts  of  the  old  corpora- 
tion. If  such  exist,  the  presbytery  will,  doubtless,  see  that 
they  are  not  lost  or  perverted,  and  if  they  neglect  to  do  so  the 
civil  courts  are  open  to  all  who  may  apply  to  them  for  this 
purpose.    Exceptions  dismissed  and  decree  granted. 

The  'exceptants  thereupon  took  this  writ,  assigning  for 
error: 

1.  The  court  erred  in  making  the  following  decree :  And 
now,  to  wit,  June  27th,  1886,  it  appearing  to  the  court  that 
the  order  of  the  court,  made  November  17th,  1884,  as  to 
notice,  &c.,  has  been  complied  with,  and  no  sufficient  reason 
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having  been  shown  why  the  said  amendinent  of  the  charter 
and  change  of  name  oif  the  said  corporation  should  not  be 
made,  it  is  now  ordered,  adjudged  and  decreed  that  the  name 
of  said  corporation  shall  be  the  Fourth  Presbyterian  Church 
of  Pittsburgh,  and  that  said  amendment  and  change  of  name 
shall  be  deemed  and  taken  (when  duly  recorded)  to  be  a  part 
of  the  charter  of  said  corporation  ;  and  it  is  further  ordered 
that  said  amendment  shall  be  recorded  in  the  office  for  the  re- 
cording of  deeds  in  and  for  said  county  of  Allegheny. 

2.  The  court  had  no  jurisdiction  to  further  proceed  in  the 
case  after  the  sworn  exceptions  and  objections  of  January  8d, 
1885,  had  been  filed.  The  legislation  claimed  to  give  it  juris- 
diction, being  void  as  against  Article  1,  Section  10,  of  the 
Constitution  of  the  United  States. 

8.  The  court  erred  in  not  dismissing  the  petition. 

Winfield  S.  Wilson  and  Jacob  F.  Slater  (a9.  ff.  Oeyer  with 
them),  for  the  plaintiff  in  error. — We  submit,  1.  The  Act  of 
April  20th,  1869,  P.  L.  82,  under  which  these  proceedings  have 
been  instituted,  never  had  any  application  to  the  class  of  cor- 
porations to  which  the  parties  to  this  record  belong ;  2.  If  it 
ever  did  apply,  it  has  been  repealed  by  the  Act  of  April  29th, 
1874,  P.  L.  73,  entitled,  an  Act  to  Provide  for  tlie  Incorpora- 
tion and  Regulation  of  Certain  Corporations,  and  by  the  sup- 
plement thereto  of  April  17th,  1876,  P.  L.  87,  entitled,  A  Sup- 
plement  to  an  Act  approved  April  29th,  1874,  entitled  "  An 
Act  to  Provide  for  the  Incorporation  and  Regulation  of  Cer- 
tain Corporations,"  providing  for  the  further  regulation  of 
fciuch  corporations,  and  for  the  incorporation  and  regulation 
of  certain  additional  corporations.  In  both  these  Acts  the 
very  first  species  of  the  fii*st  chiss  of  corporations  to  which  the 
Acts  apply  is  to  those  formed  for  the  support  of  public  woi> 
ship.  The  record  discloses  that  both  petitioner  and  exceptant 
are  corporations  formed  for  the  support  of  public  worship,  and 
therefore  fully  within  the  purview  of  the  Acts. 

Conceding  that  the  court  below  had  jurisdiction  under  the 
Act  claimed,  then  that  jurisdiction  ceased  upon  the  interposi- 
tion of  the  objections  made  by  plaintiff  in  error,  a  corporation 
having  the  same  name  as  the  one  sought  to  be  obtained  by 
petitioner :  Walker  et  al.  ex  parte^  1  Tenn.,  Chancery  Rep.  100. 

Even  when  there  is  no  statute  forbidding  the  formation  of 
corporations  with  names  similar  to  those  of  corporations 
already  in  existence,  a  corporation  will  be  protected  in  the 
.exclusive  use  of  its  name :  Taylor  on  Private  Corporations, 
107,  §  158;  Fii-st  Presbyterian  Clmrch  of  Harrisburg,  2 
Grant,  240;   2  High  on  Injunctions  (2  Ed.),  §  1081,  page 
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707 ;  Holmes,  Booth  &  Haydens  v.  Holmes,  Booth  &  Atwood 
Manf.  Co.,  87  Conn.  278. 

The  granting  of  a  corporate  franchise  is  a  sovereign  act, 
and  when  the  judge  of  the  Common  Pleas  acts  under  this  law, 
he  acts,  not  judicially,  but  ministerially,  by  virtue  of  this 
delegated  sovereign  power,  just  as  the  legislature  itself  acted 
under  the  old  law:  In  re  Walker  et  al.  ex  parte^  1  Tenn., 
Chancery  Rep.  stipra. 

This  principle  has  been  recognized  by  this  court :  Kimber 
V.  Schuylkill  County,  8  Harris,  868. 

The  legislature  could  not  pass  a  law  depriving  a  corpora- 
tion of  any  of  its  vested  rights.  If  it  did,  as  seems  to  be 
claimed  in  this  case,  then  the  law  itself  is  void,  as  against 
Article  1,  Section  10,  of  the  Constitution  of  the  United 
States,  forbidding  any  state  to  pass  any  law  impairing  the  obli- 
gation of  contracts:  Trustees  of  Dartmouth  College  v.  Wood- 
ward, 4  Wheaton,  578;  Binghamton  Bridge,  3  Wallace,  61. 

The  principles  enunciated  by  these  cases  have  been  fully 
endorsed  by  this  court:  Bank  of  Pennsylvania  v.  The  Com- 
monwealth, 7  Harris,  151;  Commonwealth  v.  Pittsburgh  & 
Connellsville  R.  R.  Co.,  8  Smith,  46;  Iron  City  Bank  v. 
Pittsburgh,  1  Wr.  346 ;  Dugan  v.  Bridge  Co.,  3  Casey,  309 ; 
Hays  V.  Commonwealth,  1  Norris,  523. 

If,  then,  the  legislature  can  not  pass  a  law  thus  "impairing 
the  obligation  of  contracts,"  how  can  it  pass  a  law  delegating 
that  power  to  the  courts?  It  could  not  vest  in  another  a 
power  which  it  did  not  itself  possess. 

A,  M.  Brown^  for  defendant  in  error. — 1.  The  position 
taken  by  the  plaintiff  in  error  is  not  sustained  by  In  re 
Fidelity  Mutual  Aid  Society,  12  W.  N.  C.  271.  That  society 
was  incorporated  under  the  Act  of  May  1st,  1876,  P.  L.  53, 
being  the  general  Act  creating  the  insurance  department  of 
the  state,  which  requires  the  transmission  of  a  certified  copy 
of  the  proposed  amendments  and  alterations  to  the  insurance 
commissioner,  and  comprehends  the  power  to  alter  or  amend  the 
name  of  the  company  as  well  as  all  other  parts  of  the  charter. 
.  .  .  Nor  have  we  any  doubt  that  the  power  given  to  the  in- 
surance commissioner  by  the  Act,  to  reject  any  proposed 
name,  extends  to  such  amendments  of  the  charter  as  propose 
a  change  of  name,  as  well  as  to  the  name  proposed  when  the 
charter  is  originallj^applied  for.  Insurance  companies  can  no 
longer  be  incorporaxed  by  the  Courts  of  Common  Pleas,  nor 
can  their  charters  be  altered  by  application  to  those  tribunals, 
for  section  67  of  the  Act  of  May  1st,  1876,  expressly  repeals 
all  Acts  providing  for  the  incorporation  of  the  insurance  com- 
panies whose  incorporation  is  provided  for  by  this  Act,  &c.  .  . 
1  AMEU^klAN— 11 
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That  this  repealing  clause  extends  to  and  abrogates  the  Act 
of  April  20th,  1869,  so  far  as  relates  to  insurance  companies, 
we  entertain  no  doubt.  ...  It  is  clear,  that  the  method  pro- 
vided for  the  alteration  and  amendment  of  charters. 

2.  The  Acts  of  1849, 1854, 1868, 1873,  are  not  repealed  by 
the  Act  of  1874,  except  so  far  as  they  provide  for  the  creation 
of  corporations  for  any  of  the  purposes  provided  for  by  this 
Act,  1874,  or  are  inconsistent  with  this  Act. 

The  maxim,  expresaio  uniu%  est  excluaio  alterius,  is  especially 
applicable  when  applied  to  the  interpretation  of  statutes: 
Broom's  Legal  Maxims,  *592,  *593. 

3.  The  old  organization,  known  as  The  Fourth  Presbyterian 
Church  of  Pittsburgh,  is  dead. 

4.  The  power  of  a  private  corporation  to  dissolve  itself  by 
its  own  assent  seems  to  be  assumed  by  nearly  all  the  judges 
who  have  considered  the  point:  Riddle  v.  Locks  and  Canals 
on  Merrimack  River,  7  Mass.  185 ;  Hampshire  v.  Franklin,  16 
Id.  86,  87 ;  McLaren  v.  Pennington,  1  Paige,  107,  per  Chan- 
cellor Walworth;  Enfield  Toll  Bridge  Co.  v.  Connecticut 
River  Co.,  7  Conn.  45-52 ;  Attorney  General  v.  Clergy 
Societv,  10  Rich.  Eq.,  604 ;  Mumma  v.  Potomac  Co.,  8  Peters, 
281 ;  2  Kent's  Com.,  310,  311;  Tread  well  v.  Salisbury  Manu- 
facturing Co.,  7  Gray,  393. 

Such  dissolution  may  be  inferred  from  the  conduct  of  the 
parties  and  the  disposition  of  the  corporate  property :  Regents 
of  the  University  of  Maryland  v.  Williams,  9  Gill  and  J.  365 ; 
Slee  V.  Bloom,  19  Johns,  456. 

Lauman  v.  The  Lebanon  Valley  Railroad  Co.,  30  Pa.  St.  42, 
is  conclusive  upon  this  point:  Chesapeake  and  Ohio  Canal  Co. 
V.  Baltimore  &  Ohio  R.  R.  Co.,  4  Gill  &  J.  1. 

Ail  the  authorities  in  this  country  and  in  England  agi*ee 
that  the  dissolution  of  both  public  and  private  corporations 
occurs  from  loss  of  all  their  members. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

The  learned  counsel  for  the  exceptants,  notwithstanding 
the  Act  of  April  20th,  1869,  and  the  decision  of  this  court, 
rendered  only  one  year  ago,  now  insists  that  the  action  of  the 
court  below  in  changing  the  charter  name  of  the  First  Pres- 
byterian Church  of  Bloomfield,  under  and  by  virtue  of  the 
provisions  of  the  said  Act,  was  all  wrongs  Admitting,  as  he 
contends,  that  a  similar  power  had  been  previously  conferred 
on  the  Common  Pleas,  by  the  14th  section  of  the  Act  of  1840, 
under  the  general  words  "improvements,  amendments  and 
alterations,"  we  cannot  see  how  this  is  to  be  made  to  affect 
tl^  Act  at*  1869.    It  can,  I  think,  hardly  be  doubted  that  the 
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legislature  had  the  power  to  require  that  a  change  in  a  charter 
name,  as  therein  specified,  should  be  made  only  on  notice  to 
the  Auditor  General.  This  direction  may  have  been,  as  the 
counsel  observed,  a  senseless  one,  and  a  work  of  supereroga- 
tion, nevertheless,  that  the  legislature  had  the  power  to  give 
it  is  undoubted,  and  our  wisdom  as  judges  will  not  be  the  less 
obvious  to  the  ordinary  observer  if  we  confine  our  attention 
lo  the  construction  and  enforcement  of  legislative  enactment 
rather  than  to  its  amendment  and  revision.  Nor  can  there  be 
any  uncertainty  as  to  the  opinion  of  the  General  Assembly 
on  the  power  of  the  courts  to  change  the  name  of  a  corpora- 
tion, for  in  1843  that  body  conferred  this  as  a  special  power 
on  the  Court  of  Quarter  Sessions,  and  we  again  find,  twenty- 
six  years  afterwards,  this  Act  superseded  by  the  one  now 
under  discussion,  bv  which  that  power  was  transferred  to  the 
Common  Pleas.  From  this  it  would  seem  clear  that  the 
legislature  was  of  the  opinion  that  previous  to  the  Act  of 
1843  no  court  possessed  the  jurisdiction  necessary  to  change 
the  name  of  a  corporation.  Conceding,  however,  that  this 
was  a  mistake,  3^et  still  we  have  the  imperative  command  re- 
maining, that  notice  to  the  Auditor  General  shall  be  a  8i7ie 
aua  non  to  the  alteration  of  a  charter  name  by  the  Common 
rleas,  and  this  mandate  neither  this  court  nor  the  lower 
courts  can  constitutionally  disregard.  Neither  is  this  section 
repealed  by  the  Act  of  1874.  We  search  that  Act  in  vain 
for  an3'thing  of  the  kind;  there  is  in  it  no  such  intention 
either  expressed  or  implied.  As  regards  secular  corporations, 
at  least,  the  Act  of  1869  is  a  valuable  one,  and  is  not  to  be 
treated  as  repealed  by  implication  when  no  such  intent  is  dis- 
coverable in  the  subsequent  Act,  and  which,  if  legislative 
construction  is  to  be  regarded,  in  nowise  conflicts  with  it. 
Nor  do  we  see  what  special  interest  the  exceptants  can  have 
in  the  reversal  of  the  action  of  the  court  below.  They  seem 
to  be  laboring  under  the  impression  that  the  giving  the  same 
name  to  the  Bloomfield  church  would  somehow  interfere  with 
their  charter  rights.  This  is  certainly  a  mistake.  The  Bloom- 
field church  under  the  name  of  the  Fourth  Church,  can  no 
more  meddle  with  those  rights  than  it  could  under  its  old 
name.  The  exceptants  are  battling,  not  with  substance,  but 
with  shadow,  and  their  efforts  are  misdirected  and  purpose- 
less. If  they  have  a  church  organization,  then  are  their  cor- 
porate franchises  secure  from  all  external  attacks,  no  differ- 
ence under  what  name  such  attacks  may  be  made,  but  if  they 
have  no  such  organization,  then,  indeed,  are  they  a  mere 
nominis  umbra — a  shadow  without  a  substance. 

The  decree  of  the  court  below  is  affirmed, 

Sterrett,  J.  dissents. 
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Wallace  et  al.  versus  The  Fourth  United  Presby- 
terian Church  of  Pittsburgh. 

While  the  statute  of  limitations  does  not^clude  within  its  express  le^l 
operation  subjects  which  lie  in  grant  omy,  jret  the  courts  wilt  apply  me 
principles  of  the  said  statutes,  as  an  artificial  rula  of  law,  in  ease 
where  such  application  would  tend  to  further  justice,  and  render  titles 
secure,  hence  where  an  adverse  enjoyment  of  a  ground  rent  has  been 
had  for  twenty-one  years  it  is  the  duty  of  the  court  to  instruct  the  jury 
to  infer  a  grant. 

Where  a  person  who  is  entitled  to  a  ground  rent  for  life  grants  the  same 
in- fee  by  a  deed  of  trust,  under  the  terms  of  which  the  grantee  is  to 
continue  to  receive  the  instalments  of  rent  during  her  life,  such  deed 
and  continued  reception  of  instalments  of  rent  will  not  originate  an 
adverse  possession,  but  the  reception  of  rent  will  be  referred  to  life 
estate. 

November  3d,  1885.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas,  No.  1,  oi  Allegheny 
county :  Of  October  and  November  Term,  1885,  No.  131. 

Action  of  covenant  to  recover  eighteen  instalments  of 
ground  rent  of  $156  each,  falling  due  on  April  1st  of  each 
year  from  1865  to  1882,  both  inclusive,  brought  by  Charles 
Wallace  and  others,  children  of  Charles  Wallace,  deceased, 
against  The  Fourth  United  Presbyterian  Church  of  Pittsburgh. 
The  defendant  pleaded  non  est  factum^  the  statute  of  limita- 
tions, and  a  special  plea. 

On  the  trial  the  plaintiff  proved  the  following  case :  On 
September  19th,  1785,  one  Thomas  Hutchinson  conveyed 
eight  acres  of  land,  which  included  the  land  out  of  which  the 
rent  was  claimed  in  the  present  action,  to  George  Wallace. 
At  that  time  there  were  two  persons  of  that  name,  father  and 
son.  On  April  10th,  1811,  George  Wallace  the  elder  entered 
into  an  agreement  of  sale  of  the  said  land  with  one  Boyle 
Irwin,  reserving  a  perpetual  ground  rent  of  $165;  George 
died  in  1812,  leaving  a  will  which  contained  the  following 
clause,  referring  to  the  land  in  question  : 

"And  be  it  understood  that  I  purchased  an  out-lot  in  the 
Allegheny  bottom  from  Thomas  Hutchins,  and  the  deed  is  in 
the  name  of  my  son  George  ;  and  in  case  George  should  claim 
said  lot  in  his  own  right,  in  that  case  my  executor,  hereinafter 
mentioned,  shall  have  it  valued,  and  if  he  chooses  to  receive 
it  at  such  valuation  he  may,  but  in  case  such  valuation  shall 
be  greater  than  his  part,  he  must  pay  to  the  other  surviving 
legatees  the  overplus  to  make  their  share  alike." 

Partition  was  made  of  the  real  estate  of  the  decedent ;  the 
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sherifiTs  return,  filed  November  29th,  1814,  awarded  the  eight 
acres,  above  mentioned,  to  Charles  Wallace,  reciting  the  fact 
that  it  was  leased  to  Boyle  Irwin  at  the  annual  rent  of  $165. 
To  the  distribution  of  the  realty  of  the  decedent,  George 
Wallace  and  the  other  heirs  agreed  in  writing,  and  the  parti- 
tion was  confirmed  in  open  court.  Previous  to  the  partition 
George  Wallace  the  younger  and  wife  had,  on  July  25th, 
1814,  executed  a  ground  rent  deed  for  the  eight  acres  to  Boyle 
Irwin,  reserving  the  same  rent.  George  Wallace  the  younger 
died  in  1826,  and  by  his  will  bequeathed  everything  of  which 
he  died  possessed,  the  personalty  absolutely,  and  his  real  estate 
for  life,  to  his  wife  Jane,  who  subsequently  married  the  Rev. 
Zera  Coston.  During  George's  life  he  gave  orders  to  Chai-les 
for  the  rents,  upon  the  presentation  of  which  orders  Charles 
collected  the  rents.  After  George's  death,  as  testified  by  his 
widow,  Charles  got  no  more  rents,  but  George's  widow  received 
the  same  regularly  up  to  1864.  On  January  17th,  1831,  Jane 
Wallace  executed  a  deed  of  trust,  reciting  the  indenture  of 
July  25th,  1814,  and  that  the  amount  of  rent  therein  reserved 
had  been  reduced  by  payments  to  $156,  and  conveying  the 
said  ground  rent  to  Nathaniel  Holmes,  in  fee,  in  trust  to  pay 
over  the  rents  to  the  grantor  during  her  life,  on  her  death  to 
Ann  Gibson,  mother  of  the  gitintor,  during  her  life,  if  Ann 
should  survive  the  grantor,  but  if  she  should  not  survive  her 
then  upon  the  death  of  the  said  grantor,  to  assign  and  trans- 
fer the  said  ground  rent  to  the  lawful  children  of  Charles 
Wallace.  Jane  Wallace  died  in  1864,  her  mother  having 
died  before  her. 

Irwin  entered  on  the  land  covered  by  the  lease,  and  laid  it 
out  in  town  lots.  On  January  8th,  1838,  one  of  these  lots 
was  conveyed  to  the  trustees  of  the  Third  Associate  Reformed 
Church.  The  agreement  of  sale  described  this  lot  as  lot  No. 
1  in  Irwin's  Plan,  fronting  78  feet  1^  inches  on  Penn  Avenue, 
Pittsburgh,  and  extending  in  depth  one  hundred  feet ;  the 
consideration  recited  was  $4,000,  of  which  $1,400  was  to  be 
paid  in  instalments,  and  the  remaining  $2,600  was  to  remain 
in  the  hands  of  the  trustees  until  the  Wallace  ground  rent 
was  purchased  or  discharged  from  the  whole  eight  acres,  and 
in  the  meantime  in  lieu  of  interest  on  the  $2,600,  the  trustees 
were  to  pay  the  ground  rent.  The  trustees  entered,  built  a 
church,  and  paid  off  the  $1,400,  according  to  the  agreement, 
this  last  instalment  of  said  sum  being  paid  June  29th,  1850  ; 
whereupon  Irwin  and  wife  by  deed  of  perpetual  lease  con- 
veyed the  said  lot  to  the  Third  Associate  Reformed  Church, 
reserving  a  rent  of  $156  per  annum,  the  deed  recited  that  it 
was  made  in  pursuance  of  the  agreement  of  1838,  and  rent 
eovered   no   consideration  other  than   the   payment  of   the 
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ground  rent.  In  1858  one  Morrison  obtained  a  judgment 
against  the  Third  Associate  Reformed  Church,  and  had  an 
execution  issued  thereupon,  under  which  the  said  lot  No.  1 
was  in  1860  sold  to  A.  M.  Brown,  who  received  a  deed  from 
the  sheriff  therefor.  In  the  same  year  Brown  conveyed  the 
said  lot  to  the  Second  Reformed  Presbyterian  Congregation 
of  Pittsburgh,  and  by  deed  dated  July  22d,  1862,  the  said 
congregation  conveyed  the  lot  to  the  Fourth  United  Presby- 
terian Church,  the  defendant ;  the  deed  recited  that  the  prop- 
erty was  conveyed,  *'  subject  to  ground  rent." 

The  plaintiffs  having  closed,  the  court,  on  motion  of  the 
defendant,  entered  a  compulsory  nonsuit,  which  the  court  in 
banc  subsequently  refused  to  set  aside,  whereupon  the  plain- 
tiffs took  this  writ. 

Levi  Bird  Duff^  for  plaintiffs  in  error. — The  record  shows 
that  title  was  in  Charles  Wallace,  under  the  partition,  and 
circumstances  show  that  George's  deed  of  1814  was  not  an 
assertion  of  title  in  himself.  Charles  collected  the  rent  until 
George's  death.  The  order  of  George  is  explained  by  the 
fact  that  Irwin,  knowing  the  title,  would  probably  refuse  to 
pay  without  the  receipt  of  both  Charles  and  George.  What 
occurred  after  George's  death  between  Charles  and  the  widow 
does  not  appear,  but  in  1831  the  widow's  deed  recites  that 
she  is  the  owner  in  fee  ;  she  could  only  become  owner  of  this 
fee  from  Charles  Wallace,  and  under  the  circumstances  the 
law  will  presume  she  so  acquired  the  title :  Whart.  Ev.,  §  1347  ; 
Hastings  v.  Wagner,  7  W.  &  S.,  215 ;  McElroy  v.  Railroad,  7 
Barr.  536 ;  Carter  v.  Tinicum  Fishing  Co.,  77  Pa.  St.,  810.  But 
further,  on  the  death  of  George  in  1826,  Jane  Wallace  took 
possession  of  the  ground  rent,  and  Charles  never  afterwards 
received  it,  therefore  title  is  vested  in  Jane  and  Holmes  under 
the  statute  of  limitation  ;  and  on  the  death  of  Jane  in  1864, 
Ann  Gibson  having  previously  died,  the  title  vested  in  the 
plaintiffs,  and  a  conveyance  from  Holmes,  the  trustee,  was  not 
necessary  to  perfect  the  plaintiff's  title.  The  defendant's  lot 
18  specifically  charged  with  the  whole  rent,  the  charges  directly 
in  the  line  of  the  defendant's  title,  and  the  fund  to  answer  the 
rent  is  in  its  hands. 

The  Statute  of  Limitations  is  not  a  bar  to  the  plaintiff's  ac- 
tion, their  right  did  not  accrue  until  April  1st,  1865,  at  which 
(late  the  first  instalment  of  rents,  accruing  after  the  death  of 
Mi*s.  Jane  Coston,  became  due.  This  action  was  brought 
April  14th,  1882. 

W,  S.  Miller  (with  him  B.  B.  Camahan)^  contra. — Georee's 
nets  amount  to  an  assertion  of  title  in  himself.     The  deed  of 
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Jane  Wallace  cannot  change  the  rights  which  she  had  under 
her  husband's  will,  and  cannot  originate  an  adverse  possession 
in  her,  her  estate  in  the  rent  was,  and  remained  a  life  estate. 
Besides*  she  could  not  p^chase  or  acquire  an  outstanding 
title  to  the  prejudice  of  he  husband's  heirs :  Weaver  v.  Wible, 
1  Casev,  270 ;  Cook  v.  Nicholas,  2  W.  &  S.,  27 ;  Keller  v.  Au- 
ble,  8  P.  F.  S.,  410;  Tyler  on  Ejectment,  71,  72,  78, 166, 167; 
Myers'  Appeal,  2  Barr,  463,  466. 

Mr.  Justice  Claek  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

This  action  of  covenant  was  brought  by  the  heirs  of  Charles 
Wallace,  deceased,  against  the  Fourth  United  Presbyterian 
Cliurch  of  Pittsburgh,  to  recover  rent,  according  to  the  pro- 
visions of  a  certain  instrument  of  writing  under  seal,  executed 
by  one  George  Wallace  to  Boyle  Irwin,  and  bearing  date  25th 
July,  1814.  The  plaintiffs  claim  to  recover  the  rent  falling 
due  on  the  first  day  of  April  in  each  year,  from  1865  to  1882, 
inclusive,  at  the  rate  of  $156  per  year.  The  original  grant, 
upon  which  rent  was  reserved,  embraced  about  eight  acres, 
and  covered  all  the  ground  lying  between  what  is  now  known 
as  Penn  Avenue  and  the  Hill,  which  according  to  the  subse- 
quent plot  of  the  city  of  Pittsburgh,  is  embraced  between 
Seventeenth  and  Nineteenth  streets ;  the  ground  now  charged, 
however,  is  part  thereof  only,  being  a  lot  seventy-eight  feet 
front  and  one  hundred  feet  deep,  situate  on  the  corner  of  Penn 
Avenue  and  Harrison  street,  which  now  is,  and  during  the 
period  stated,  has  been,  in  the  possession  and  actual  occu- 
pancy of  the  defendants. 

In  order  that  the  plaintiffs  may  recover,  it  must  appear  that 
they  are  legally  invested  with  the  title  of  George  Wallace, 
and  that  the  defendants  hold  as  the  assignees  of  Boyle  Irwin. 
The  title,  it  is  admitted,  was  originally  in  one  Thomas  Hutch- 
ins,  who  on  the  19th  September,  1786,  conveyed  to  George 
Wallace.  On  the  10th  of  April,  1811,  George  Wallace,  by  a 
contract  in  writing,  agreed  to  sell  and  convey  the  eight  acres 
hereinbefore  mentioned  to  Boyle  Irwin,  in  consideration  of  an 
annual  ground  rent  reserved,  of  $166,  payable  annually  for- 
ever. At  the  date  of  the  conveyance  by  Hutchins,  and  of  the 
agreement  to  convey  upon  ground  rent,  there  were  two  per- 
sons known  as  George  Wallace,  father  and  son,  whom  for 
convenience  of  reference  we  may  designate  as  George  Wallace 
the  elder  and  George  Wallace  the  younger,  respectively. 
George  Wallace  the  elder,  having  previously  made  his  last 
will  and  testament  in  writing,  died  in  the  month  of  August, 
1812.  In  his  said  will,  whiqh  was  afterwards  duly  proven, 
there  is  a  clause  as  follows : 
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"  And  be  it  understood  that  I  purchased  an  out-lot  in  the 
Allegheny  bottom  from  Thomas  Hutchins,  and  the  deed  is  in 
the  name  of  ray  son  George ;  and  in  case  George  should  claim 
said  lot  in  his  own  right,  in  that  c||e,  my  executor,  hereinafter 
mentioned,  shall  have  it  valued,  and  if  he  chooses  to  receive 
it  at  such  valuation,  he  may ;  but  in  case  such  valuation  shall 
be  greater  than  his  part,  he  must  pay  to  the  other  surviving 
legatees  the  overplus  to  make  their  shares  alike." 

On  the  14th  November,  1812,  George  Wallace  the  younger, 
instituted  a  common  law  action  of  partition,  in  the  Common 
Pleas  of  Allegheny  County,  against  the  remaining  heirs  and 
devisees  of  George  Wallace  the  elder,  deceased ;  in  his  pre- 
cipe he  described,  inter  alia,  as  part  of  the  estate  held  in  com- 
mon by  the  heirs  and  devisees  aforesaid,  the  following: 

"  Also  one  piece  of  land  on  the  township  road  in  Pitt  town- 
ship, leased  on  perpetual  lease  to  Boyle  Irwin,  containing 
eight  acres." 

George  Wallace  the  younger  was  the  demandant  or  plain- 
tiff in  the  proceedings ;  the  partition  was  made  and  the  pur- 
parts allotted  to  the  parties  as  devisees  under  the  will  of 
George  Wallace  the  elder,  which  was  the  common  source  of 
their  title.  George  Wallace  the  younger  could  not,  therefore, 
have  been  ignorant  of  the  provisions  of  the  will;  he  knew 
that  his  father  claimed  the  beneficial  ownership  of  the  premi- 
ses mentioned,  and  the  right  to  charge  him  with  the  valuation 
thereof  in  the  distribution  of  his  estate,  in  the  event  of  his 
acceptance  of  the  title.  When,  therefore,  George  Wallace 
the  younger,  afterwards,  formally,  and  in  writing,  embraced 
the  same  premises  in  his  precipe  for  partition,  described  it  as 
a  part  of  his  father's  estate,  caused  it  to  be  valued,  and  to  be 
allotted  to  his  brother  Charles  as  such,  without  objection  on 
his  part,  he  certainly  precluded  himself  from  afterwards  de- 
nying the  title  which  he  thus  asserted.  The  judgment  quod 
partitio  fiat^  the  execution  thereof  under  the  writ  de  partitione 
facienda^  and  the  award  of  the  purparts,  taken  with  the 
agreement  of  the  heirs,  and  the  final' decree  that  the  partition 
made  remain  firm  and  stable  forever,  form  a  record  of  events, 
in  the  history  of  this  title,  which  George  Wallace  or  his  heirs, 
even  to  assert  the  truth,  would  not  now  be  permitted  to  gain- 
say. 

It  is  true,  that  pending  the  partition,  George  Wallace,  in 
execution  of  the  previous  agreement,  made  and  delivered  to 
Boyle  Irwin  the  conveyance,  dated  July  25th,  1814,  but  the 
valuation  and  award  of  the  eight  acres  were  expressly  subject 
thereto;  the  rights  of  Boyle  Irwin  were  recognized,  and 
Charles  Wallace  was  by  the  decree  entitled  to  the  rents  and  the 
reversion. 
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It  appears,  however,  that  George  Wallace,  notwithstanding 
the  partition  and  the  award  of  this  land  to  his  brother,  from 
the  date  of  the  decree  in  the  year  1815,  to  the  time  of  his 
death  in  1826,  continued  in  the  uninterrupted  possession  and 
control  of  this  rent.  During  all  that  period  it  was  paid  to 
him,  or  upon  his  order.  Charles  Wallace  himself  seemed  to 
recognize  the  right  of  George  to  receive  the  rent,  by  present- 
ing to  Irwin  from  year  to  year,  the  order  of  George  Wallace 
for  the  same.  By  the  last  will  and  testament  of  George  Wal- 
lace, the  younger,  Jane  Wallace,  his  widow,  was  entitled  to 
all  his  personal  estate,  absolutely,  and  to  ''  the  rents,  issues, 
and  profits,  arising  from  every  description  of-  real  prop- 
erty *'  during  her  life.  After  his  death,  his  widow  received 
these  rents,  regularly  and  uninterruptedly,  from  the  year 
1826  to  1864,  a  period  of  thirty-eight  years,  without  objec- 
tion and  without  claim,  on  the  part  of  Charles  Wallace, 
who  all  that  time  resided  in  the  city  of  Pittsburgh,  and 
continued  there  to  reside,  until  his  decease  in  the  year 
1877. 

On  the  17th  of  June,  1831,  in  the  deed  of  trust  which  she 
then  executed  to  Nathaniel  Holmes,  Jane  Wallace,  it  is  true, 
asserted  her  absolute  ownership  of  the  rent,  and  by  that  deed 
made  a  full  and  final  disposition  of  it  in  fee.  But  there  is  no 
evidence  of  any  arlverse  claim  on  her  part  until  the  date  of 
this  deed,  and  then  she  asserts  that  she  "is  now  invested  with 
the  right  in  fee  simple."  It  must  be  observed,  too,  that  Jane 
Wallace  entered  into  the  enjoyment  of  the  rents  at  the  death 
of  her  husband ;  that  the  deed  is  executed  by  her,  expressly 
"as  the  widow  of  George  Wallace,  deceased,"  and  its  recitals 
are  only  as  to  his  title.  As  by  her  husband's  will  she  was 
clearly  entitled,  and  there  is  no  evidence  whatever  of  any 
other  title  in  her,  she  will,  we  think,  be  presumed  to  have 
taken  and  to  have  held  and  received  the  rents  as  such 
devisee. 

Such,  beyond  doubt,  is  the  presumption,  from  the  death 
of  George  Wallace  in  1826,  to  the  date  of  the  trust  deed 
in  1831 ;  and  if  her  title  for  these  years  was  agreeable  to 
and  under  the  will,  it  could  not  by  the  mere  force  of  her 
own  deed  of  trust  afterwards  made,  become  adverse  to  those 
whose  interests  were  in  remainder. 

It  would  appear,  notwithstanding  the  partition  proceedings 
and  the  decree  therein,  therefore,  that  for  a  period  of  almost 
fifty  years,  the  rent  accruing  under  this  deed  to  Boyle  Irwin, 
has  been  in  the  continuous  enjoyment  of  George  Wallace  and 
the  devisees  under  his  will.  An  adverse  possession  of  land 
fur  twenty-one  years  is  sufiicient  under  the  statute  of  limita- 
tions to  confer  title  to  the  possessor,  and  although  the  statute 
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does  not  directly  apply  to  a  merely  incorporeal  right,  the  same 
considerations  of  policy  and  convenience,  which  give  rise  to 
the  statute,  in  analogy  to  it,  will  in  some  cases  i-aise  a  pre- 
sumption as  applicable  to  the  right  issuing  out  of  the  land,  as 
the  statute  is  to  the  land  itself:  Starkie  on  Evid.,  750.  Thus, 
the  use  of  a  road  over  the  land  of  another  without  permission 
or  objection  :  Pierce  v.  Cloud,  42  Pa.  St.,  102 ;  Plitt  v.  Cox, 
48  Id.,  486,  or  the  uninterrupted  use  and  enjoyment  of  a 
stream  of  wn4:er  in  a  particular  way  for  a  period  of  twenty- 
one  years:  Strickler  v.  Todd,  10  S.  &  R.,  63;  Wheatleyv. 
Chrisman,  24  Pa.  St.,  298,  will  in  each  case  afford  a  conclu- 
sive presun>ption  of  a  grant. 

In  Newman  v.  Rutter,  8  Watts,  51,  it  was  held  that  a  grant 
of  an  incorporeal  hereditament  may,  in  general,  be  presumed 
upon  an  adverse  enjoyment  of  twenty-one  years  and  upwards; 
that  the  circumstances  which  will  justify  such  presumption  is 
matter  of  law  for  the  determination  of  the  court ;  and  the  jury, 
in  a  proper  case,  will  be  required,  or  at  least  advised,  to  infer 
a  grant.  The  ground  of  the  presumption,  in  such  cases,  is 
the  difiBculty  of  accounting  for  the  possession  and  enjoyment, 
without  presuming  a  grant  or  other  lawful  conveyance.  So» 
in  McElroy  v.  Railroad  Co.,  7  Pa.  St.,  536,  seisin  of  a  ground 
rent  for  twent}^-one  years  was  held  to  afford  a  legal  presump- 
tion of  title  to  it;  and  in  Heckerman  v.  Hummel,  19  Pa.  St., 
64,  payment  of  a  ground  rent  for  upwards  of  twenty-one 
years,  in  accordance  with  a  recital  of  the  title  deeds,  was  said 
to  raise  a  presumption  of  the  existence  of  an  ancient  ground 
rent  deed. 

Thus,  although  subjects  which  lie  in  grant  only  do  not  fall 
within  the  express  legal  operation  of  the  statute  of  limitations, 
the  courts  have  in  furtherance  of  justice,  and  for  security  of 
title,  applied  the  principles  of  the  statute  to  them,  as  an  arti- 
ficial rule  of  law,  and  it  is  the  duty  of  the  court,  in  a  proper 
case,  to  advise  and  instruct  the  jury,  to  infer  a  grant  of  an 
incorporeal  hereditament  after  an  adverse  enjoyment  of  it  for 
twenty-one  years.  Witnesses  will  die,  papers  will  be  lost  or 
destroyed,  and  the  exact  proof  of  an  ancient  transaction 
thereby  often  becomes  exceedingly  difficult,  sometimes  impos- 
sible ;  the  rule  of  law  which  authorizes  the  presumption  is 
therefore  founded  in  necessity,  and  should  be  applied  in  all 
proper  cases. 

It  seems  to  us,  therefore,  that  whilst  the  plaintiff  may  have 

{)roduced  evidence  of  the  title  of  their  ancestor,  Charles  Wal- 
ace,  at  the  date  of  the  decree  in  partition,  they  have  also 
given  in  evidence  such  matters  and  things  subsequently  occur- 
ring as  necessarily  obliged  the  court  to  advise  the  jury,  that 
it  the  testimony  adduced  by  the  plaintiffs  themselves  was  be- 
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lieved,  it  must  be  presumed  that  a  grant  or  other  conveyance 
was  then  or  afterwards  made  by  Charles  Wallace  to  George 
Wallace  the  younger,  which  entitled  him  in  his  lifetime,  and 
his  widow  after  hia  death,  to  do  what  without  objection  or 
hindrance,  and  under  a  claim  of  right,  they,  for  fifty  years, 
had  done. 

The  judgment  is  affirmed. 


McGrann  versus  The  Pittsburgh  and  Lake  Erie 
Kailroad  Company. 

1.  Upon  a  motion  for  a  nonsuit  the  truth  of  the  plaintiff's  testimony  and 
such  inferences  of  fact  as  a  jury  may  lawfully  araw  from  the  facts  testi- 
fied to  must  be  cofaceded. 

2.  Where  the  testimony  is  direct,  positive,  clear  and  precise  that  a  re- 
ceipt in  full  of  all  demands  was  procured  by  means  of  falsehood  as- 
serted as  truth  by  the  party  procuring  the  receipt,  a  question  of  fraud 
in  fact  is  raised  against  the  validity  of  the  receipt  which  it  is  the  func- 
tion of  the  jury,  and  not  of  the  court,  to  determine. 

3.  Where  the  face  of  a  receipt  shows  merely  that  the  plaintiff  recovered 
only  what  he  was  entitled  to  recover,  the  effect  of  the  impeaching*  fact 
of  fraud  in  procuring  the  receipt  cannot  be  taken  away  by  the  theory 
that  the  plaintiff  must  first  restore  something  that  was  not  given  him  by 
the  terms  of  the  receipt  before  he  can  maintain  an  action. 

4.  It  is  competent  for  a  party  giving  a  receipt  in  full  to  testify  that  he 
was  induced  to  give  said  receipt  by  me  belief  of  a  falsehood  actually  as- 
serted as  true  by  the  party  to  whom  the  receipt  was  given,  and  that  by 
reason  of  his  belief  that  the  falsehood  was  true  it  was  nis  judgment  that 
he  could  not  recover  any  other  claims  he  might  have  against  said  part}". 
He  may  not,  however,  testify  that  this  judgment  was  based  upon  pro- 
fessional advice  given  upon  the  subject. 

5.  The  state  of  the  party^s  finances  at  the  time  he  gave  the  receipt  in 
full  is  not  material  as  to  the  (question  of  imposition  or  ^ud  practiced 
upon  him  in  procuring  the  receipt. 

November  8d,  1885.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  CommoD  Pleas  No.  2,  of  Allegheny 
county  :     Of  October  and  November  Term,  1885,  No.  180. 

This  was  an  action  of  debt  brought  25th  September,  1883, 
by  B.  J.  McGrann  against  the  Pittsburgh  and  Lake  Erie  Rail- 
road Company  to  recover  for  extra  work  done  and  materials 
furnished  in  the  construction  of  the  defendant's  railroad. 

On  the  trial  before  Ewing,  P.  J.,  the  following  facts 
appeared  from  the  testimony  of  the  plaintiff. 
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The  defendant  was  incorporated  to  construct  a  railroad  from 
Birmingham  Pa.,  to  Hazleton^Ohio,  a  distance  of  about  sixty- 
eight  miles. 

After  some  negotiations  between  the  parties  a  contract  was 
finally  entered  into  between  them  on  the  26th  of  September, 
1877. 

The  duties  of  the  respective  parties  under  the  contract  were, 
in  brief,  as  follows : 

.  The  plaintiff  was  to  make  the  necessary  surveys  and  fix  the 
location.  He  was,  to  that  end,  to  furnish  engineering  service  for 
such  survey  and  location,  and  for  the  construction  of  the  road, 
as  well  as  for  the  preparation  of  necessaiy  maps,  profiles  and 
plans.  His  engineers  were  to  stake  out  and  indicate  the  work 
to  be  done,  and  instruct  sub-contractoi*s,  laborers  and  workmen 
as  to  the  means  for  its  accomplishment. 

The  defendant  was  to  appoint  a  chief  engineer  to  examine 
the  plaintiffs  maps,  profiles  and  plans,  and  it  was  his  duty  to 
approve  them  when  in  accordance  with  the  specifications.  It 
was  his  duty  also,  to  inspect  and  examine  the  work  during  its 
jaogress,  and  to  approve  the  same  when  it  conformed  to  the 
crmtract  requirements.  When  the  plaintiff  selected  a  route 
^vhich  agreed  with  that  prescribed  by  the  agreement,  in  the 
named  particulars  of  grade  and  curvature,  it  thereupon  became 
the  duty  of  the  defendant  to  furnish  him  rights  of  way,  so 
that  the  building  of  the  railroad  thereon  might  be  promptly 
proceeded  with. 

Further  the  defendant  agreed  to  pay  the  plaintiff  the  sum 
of  $2,500,000,  81,115,000  in  cash,  $1,115,000  in  bonds  of  the 
company  and  $200,000  in  stock  of  the  company.  Fifteen  per 
cent,  of  the  amount  found  due  by  monthly  estimates  by  the 
defendant's  engineer  was  to  be  retained  until  the  final  comple- 
tion of  the  work.  The  contract  further  provided:  "And 
upon  the  final  completion  of  the  work,  at  the  request  of  the 
party  of  the  first  part,  the  said  chief  engineer  shall  examine 
all  the  work  done,  and  if  he  finds  the  same  completed  in 
accordance  with  this  contract  and  specifications,  he  shall  so 
certify  to  the  parties  hereto,  and  thereupon  the  full  amount  of 
($2,500,000)  two  million  five  hundred  thousand  dollars,  less 
such  former  payments  as  may  have  been  made  on  this  account, 
shall  be  due  and  payable  to  the  party  of  the  firet  part  by  the 
party  of  the  second  part,  and  shall  be  so  paid  upon  his  giving 
a  release  from  all  further  claims  arising  out  of  this  contract. 

The  plaintiff  produced  testimony  to  show  that  he  was  not 
permitted  to  build  the  road  in  accordance  with  the  terms  of 
the  contract  between  him  and  the  defendants.  That  the 
defendants  to  avoid  paying  large  land  damages  changed  the 
location  of  the  road  from  that  fixed  by  him,  the  plaintiff 
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claimed  that  the  additional  cost  to  him  resulting  from  this 
change  was  $131,593.30.  The  plaintiff  claimed  that  the  addi- 
tional cost  to  him  from  a  change  of  location  of  the  bridge 
across  the  Ohio  river  after  he  had  the  bridge  in  the  place  fixed 
bj  himself  under  the  contract  partly  manufactured  was  about 
#80,000.  The  change  of  the  kind  of  masonry  from  that  spec- 
ified by  the  contract  was  the  plaintiff  claimed  another  great 
additional  cost.  The  expense  of  maintaining  these  portions 
of  the  road  after  completion  and  which  were  used  by  the 
defendants  from  the  time  of  completion  until  the  whole  road 
was  completed  and  of  repairing  them  when  destroyed  by 
floods  and  extraordinary  storms  aggregated  some  f  75.000. 

The  plaintiff  presented  an  itemized  statement  of  his  claim 
under  each  of  the  following  extras: 

1.  Extra  work  resulting  from  changes  between  Jones  & 
Laughlin's  and  Chartiers. 

2.  Work  done  on  original  location  from  Chartiers  to  Neville 
Island,  (line  graded  and  then  abandoned  by  company's  direc- 
tion.) 

3.  Borrow  pit  at  Lashell,  extra  cost  of  work. 

4.  Extra  work,  Stoup's  Ferry  to  Shousetown. 

5.  Work  on  abandoned  location  through  Telford's. 

6.  Work  done  on  abandoned  culvert. 

7.  Changes  in  character  of  masonry  in  structures  at  stone 
culverts  when  extended. 

8.  Extra  cost  for  erection  of  Ohio  R.  R.  bridge  and  viaduct, 
resulting  from  change  at  Beaver  side. 

9.  Beaver  road  crossing— overhead  substituted  for  grade. 

10.  Material  hauled  away  from  Sharon  and  Fallston  road 
to  grade  street. 

11.  Fallston  road  bridge,  overhead  substituted  for  grade 
crossing. 

12.  Change  at  Fort  Wayne  crossing  at  Beaver  Falls. 

13.  Extra  work  at  Clinton,  grading  and  masonry,  outside 
line,  resulting  from  change  of  line. 

14.  Wampum  bridge  changed  to  double  track. 

16.  Bridge  at  Robinson  &  McClelland's,  rendered  necessary 
by  arbitrary  location. 

16.  Extra  work  at  Lowell  from  change  to  double  track. 

17.  Maintenance  and  repair  of  railroad  from  Beaver  Falls 
to  Hazelton  from  September  15th,  when  company  took  pos- 
session, to  December  15th,  three  months,  at  $10,000. 

18.  Maintenance  and  repair  of  railroad  from  Chartiers 
Creek  to  Beaver  Falls  from  November  Ist,  date  when  com- 
pany took  possession,  till  February,  1879,  three  months,  at 
«15,000. 
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19.  Excess  of  value  of  work  on  account  of  changes  in  char- 
acter of  masonry. 

20.  Chang;e  from  iron  to  steel  in  track,  lock-nuts,  sidings 
and  spring  frogs. 

The  whole  amount  of  extras  claimed  for  was  8453,372.23. 

In  January,  1879,  the  road  having  been,  in  the  judgment  of 
the  engineers,  completed,  a  final  tour  of  inspection  was  made. 
Mr.  Wimmer,  the  company's  chief  engineer,  accompanied  by 
his  assistant,  Mr.  Ackenheil ;  Mr.  McGrann,  the  contractor, 
with  his  chief  engineer,  Mr.  Saylor,  made  a  trip  over  the  en- 
tire road.  Returning  to  Rochester  on  January  3l8t,  the  chief 
engineer  expressed  himself  as  satisfied  with  the  road.  There- 
upon he  told  the  contractor  that  he  might  discharge  his  force. 

Wimmer,  the  chief  engineer  of  the  company,  gave  the  plain- 
tiff the  following  certificate : 

Office  op  the  Chief  Engineer  P.  &  L.  E.  R.  R.       ) 
Pittsburgh,  February  5th,  1879.  ) 

After  due  and  careful  examination  of  the  Pittsburgh  & 
Lake  Erie  railroad,  on  notice  of  the  contractor,  B.  J.  McGrann, 
of  its  completion,  I  hereby  certify  that  said  Pittsburgh  &  Lake 
Erie  railroad  is  completed  in  accordance  with  the  terms  of  the 
contract  and  specifications,  and  that  the  same  is  now  ready 
for  the  ordinary  freight  and  passenger  traffic  of  the  standard 
railroads,  with  the  reserve,  however,  that  seventy  thousand 
dollars'  worth  of  work  is  yet  to  be  done  in  order  to  cover  all 
points  of  the  contract  and  specifications,  to  be  subtracted 
from  the  bills  of  extra  work  claimed  by  the  contractor  and 
submitted  to  me.  Sebastian  Wimmer. 

To  B.  J.  McGrann,  Contmctor  of  P.  &  L.  E.  R.  R. 

On  the  next  day  the  plaintiff  presented  his  claim  to  the 
board  of  directors  of  the  defendant  company.  They  refused 
anything  for  extras.  He  thereupon  stated  that  his  claim  for 
extras  was  only  that  which  had  already  been  examined  and 
approved  by  the  engineers,  that  he  asked  for  nothing  more. 

To  this  the  reply  was  made,  "  the  report  of  the  engineer  is 
that  you  are  not  entitled  to  any  extra  work!"'  When  he  asserted 
the  contrary,  and  that  he  had  the  engineer's  certificate,  the 
reply  was  made :  "  Oh!  hut  he  has  been  here  sinck  and  re- 
ported that  you  are  not  entitled  to  any  extra  work.'*  They  also 
informed  him  that  if  he  did  not  like  the  contract  price  he 
might  retain  the  road,  and  he  would  be  held  responsible  for 
anything  that  might  happen  it.  He  replied  he  was  compelled 
to  take  it.  He  accordingly  took  it,  and  gave  the  following 
receipt : 

"Received,   Pittsburgh,  Pa.,  February  6th,  1879,  of  the 
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Pittsburgh  &  Lake  Erie  Railroad  Company,  one  hundred  and 
eighty-three  thousand  one  hundred  and  ninety  and  56-100 
dollars  ($188,190.56)  being  as  follows :  one  hundred  thousand 
dollars  in  the  capital  stock  of  the  company,  fifty  thousand 
dollars  in  mortgage  bonds  of  the  company  and  thirty-three 
thousand  one  hundred  and  ninety  and  56-100  dollars  in  cash, 
being  in  full  of  all  claims  and  demands  of  any  and  every  kind 
whatever  by  me  on  account  of  the  construction  of  railroad  for 
said  railroad  company,  and  I  hereby  deliver  up  possession, 
custody  and  control  of  said  railroad  to  the  said  railroad  com- 
pany. And  said  railroad  company  by  its  president  hereby 
accepts  said  railroad  as  completed  in  accordance  with  said 
contract."  (Signed)  B.  J.  McGrann. 

Attest :    J.  H.  McCreery. 
(Signed) 
Pittsburgh  &  Lake  Erie  Railroad  Company, 
By  Jas.  I.  Bennett,  President. 

The  plaintiff  testified  that  he  was  induced  to  take  the  con- 
tract price,  and  give  the  foregoing  receipt  by  the  belief  that 
what  the  directors  stated  to  him,  as  the  statement  of  the  chief 
engineer,  was  true.  That  this  statement  was  untrue  was  tes- 
tified to  by  several  witnesses. 

Charles  Davis,  an  engineer  of  the  defendant,  being  on  the 
stand,  plaintiff's  counsel  propose  to  ask  the  witness  this  ques- 
tion :  "Whether  or  not  the  masonry  work  done  by  the  plain- 
tiff on  defendant  company's  road  was  of  a  character  substan- 
tially the  same  as  that  provided  for  in  the  contract  which 
plaintiff  refused  to  enter  into  at  or  about  the  time  that  this 
contract  was  made,  for  the  reason,  among  others,  that  he  was 
unwilling  to  undertake  such  masonry  at  the  price  named?" 

Obiected  to  as  irrelevant.  Objection  sustained  and  bill 
sealed  for  plaintiff.     (First  assignment  of  error.) 

Francis  H.  Say  lor,  an  engineer  of  the  plaintiff,  being  on 
the  stand,  was  asked :  You  may  state  whether  or  not  the 
masonry,  as  actually  constructed  by  the  contractor,  was  sub- 
stantially of  the  same  character  as  that  described  in  Mr. 
Davis'  proposed  contract.       , 

Objected  to  as  irrelevant  and  incompetent.  Objection  sus- 
tained and  bill  sealed  for  plaintiff.  (Second  assignment  of 
error.) 

Plaintiff's  counsel  offer  to  show  that  on  the  28th  of  Jauu- 
ai-y»  1879,  prior  to  the  final  inspection  of  the  road  on  the  81st 
of  January,  by  the  chief  engineer,  the  chief  engineer  of  the 
contractor,  met  the  principal  assistant  engineer  of  the  com- 
pany who  had  been  detailed  by  the  chief  engineer  for  that 
purpose,  to  endeavor  to   agree   with   him  as  to  the  proper 
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amount,  and  proper  cost  of  extra  work  done  in  the  execution 
of  the  contract,  that  certain  figures  were  agreed  upon  between 
these  parties  at  that  time,  and  what  those  figures  were  ;  that 
they  were  subsequently  submitted  to  the  chief  engineer,  and 
that  subsequent  to  that  time  the  chief  engineer  gave  to  the 
contractor  a  certificate,  in  which  he  recognized  the  bill  of  extra 
work  claimed  by  the  contractor  and  submitted  to  him — to  be 
followed  by  the  certificate  of  the  engineer  referred  to. 

The  purpose  is  to  show  a  liability  on  the  part  of  the  company 
for  extra  work,  and  the  amount  of  that  liability.  Objected  to 
as  incompetent  and  irrelevant.  Objection  sustained  and  bill 
sealed.     (Third  assignment  of  error.) 

Plaintiff's  counsel  offer  to  show  that  the  contractor  called 
upon  the  chief  engineer  of  the  company  for  an  estimate  on 
account  of  his  extra  work,  and  that  the  chief  engineer  then, 
for  the  purpose  of  preparing  such  an  estimate,  brought  about 
a  meeting  between  his  subordinate,  his  principal  assistant  engi- 
neer, whom  he  detailed  for  the  purpose,  and  the  chief  engi- 
neer of  the  contractor,  in  order  to  arrive  at  the  items  of  tne 
contractor's  claim  for  extras;  that  such  meeting  was  had; 
that  the  itemswere  arrived  at,  and  to  show  what  those  items 
were ;  to  be  followed  by  evidence  that  they  were  submitted 
to  the  chief  engineer. 

Conversation  between  the  witness  and  engineer  objected  to. 
Objection  sustained  and  bill  sealed  for  the  plaintiff.  (Fourth 
assignment  of  error.) 

Counsel  for  plaintiff  proposes  to  show  by  the  witness  on 
the  stand :  • 

'*  That  previous  to  the  meeting,  as  to  which  the  witness  has 
testified  [meeting  for  settlement]  and  covering  the  whole 
period  of  his  work  under  the  contract,  the  course  of  the  chief 
engineer  in  making  and  furnishing  estimates  to  the  contractor 
had  been  influenced  (to  the  delay  and  damage  of  the  con- 
tractor) by  certain  of  the  board  of  directors  for  their  own 
purposes. 

"  That  at  the  time  of  the  settlement,  the  contractor  was 
largely  indebted  to  Dr.  Hostetter,  one  of  the  board,  for  money 
advanced  to  the  contractor  to  enable  him  to  carry  on  his 
work,  at  a  time  when  his  monthly  payments  had  been  delayed. 

"That  the  contractor  was  without  means,  save  as  they 
should  be  derived  from  a  settlement  with  the  company,  to 
relieve  himself  of  this  and  of  other  then  pressing  indebt- 
edness. 

"  That  relying  on  the  authority  of  the  chief  engineer,  given 
January  81st,  1879,  he  had  dismissed  his  entire  force,  and  was 
unable  to  care  for  said  road. 

"  That  he  had  during  the  progress  of  the  work  under  the 
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contract,  consulted  James  E.  Gowan,  Esq.,  a  member  of  the 
bar  of  Philadelphia,  and  received  from  him  the  advice  that 
under  the  contract,  he  was  absolutely  in  the  hands  of  the 
engineer,  and  bound  by  his  decision  on  any  and  every  matter 
in  connection  with,  or  arising  out  of  the  work  undertaken  by 
him,  the  said  contractor.  That  when  the  board  of  directors 
announced  to  him  that  the  chief  engineer  had  decided  that  he 
was  not  entitled  to  any  extras,  he  believed  them,  and  believed 
that  the  chief  engineer  had  again  made  himself  subservient 
to  the  board,  and  notwithstanding  his  certificate  of  the  day 
before,  decided  against  him  (the  contractor),  and  he  also  be- 
lieved that  such  decision  deprived  him  of  any  legal  ground  to 
recover  his  extras.  That  he  was  induced  to  sign  a  receipt  in 
full,  receiving  only  what  was  actually  due  him  under  the  con- 
tract, by  the  representation  made  to  him  as  to  the  engineer's 
decision,  which  representation  was  untrue,  entertaining  the 
aforesaid  belief  as  to  the  legal  effect  of  such  decision,  coupled 
with  the  threat  of  the  board,  that  if  he  did  not  sign  such 
receipt,  he  might  keep  the  road,  and  be  responsible  for  its 
maintenance — and  this  made  at  a  time  when  it  was  out  of  his 
power  to  keep  said  road — and  when  he  was  in  actual  and 
pressing  need  of  money." 

**  To  show  the  combination  of  circumstances  under  which  the 
contractor  settled  with  the  defendant,  and  what  induced  him 
to  do  so ;  and  to  show  such  fraud,  misrepresentatioiv,  and 
duress  as  invalidates  in  law  the  settlement  referred  to."  ^J 

Counsel  for  the  defendant  object  to  this  offer  as  a  whole. 
The  offer  as  a  whole  objected  to  as  irrelevant  and  incompe- 
tent, the  several  portions  were  also  specifically  objected  to. 
Objection  sustained  and  bill  sealed  for  the  plaintiff.  (Fifth 
assignment  of  error.) 

Counsel  for  plaintiff  proposed  to  show  by  the  witness  on 
the  stand : 

That  previous  to  the  time  of  a  settlement  with  the  defen- 
dant company,  he  had  been  advised  by  James  E.  Gowan,  Esq., 
a  member  of  the  bar  of  Philadelphia,  that  the  chief  engineer 
of  defendant  company's  decision  as  to  any  matter  connected 
with  the  work  was  binding  and  conclusive  on  him. 

That  he  believed,  on  the  day  of  meeting  with  the  board  and 
when  a  settlement  was  made,  that  if  the  engineer  had  decided 
that  he  was  not  entitled  to  extras,  he  could  not  maintain  any 
action  therefor;  that  he  believed  from  the  representation  of 
the  board  of  directors  that  the  chief  engineer  had  decided 
against  him  ;  that  this  representation  was  untrue ;  that  if  he 
had  not  believed  it  to  be  true,  and  that  the  engineer's  deci- 
sion bound  him,  he  would  not  have  signed  any  settlement 
short  of  getting  his  extras. 
1  Ameeman — 12 
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For  the  purpose  of  showinj?  such  mistake  and  fraud  as  re- 
lieves the  plaintiff  from  the  effect  of  any  settlement  made. 

Objected  to  as  incompetent  and  irrelevant.  Objection  sus- 
tained, and  bill  sealed  for  plaintiff.  (Sixth  assignment  of 
error.) 

The  plaintiff  being  on  the  stand  as  a  witness,  and  under 
examination  with  respect  to  the  receipt  given  by  him  to  the 
defendant  company,  plaintiff's  counsel  now  propose  to  ask  the 
witness  what  induced  him  to  sign  the  receipt. 

Objected  to  because  that  it  is  to  be  gathered  from  the  facts 
and  circumstances  as  they  happened  at  the  time,  and  not  from 
what  the  witness  now  states  to  have  been  his  private  motive 
in  signing  the  receipt,  and  as  irrelevant  and  incompetent.  Ob- 
jection sustained,  and  bill  sealed  for  plaintiff.  (Seventh  as- 
signment of  error.) 

Defendant's  counsel  move  to  strike  out,  first,  all  the  evi- 
dence under  offer  of  financial  embarrassment,  on  the  ground 
that  the  proof  as  made  did  not  come  up  to  the  offer  as  made 
in  this,  among  other  things,  that  plaintiffs  counsel  did  not 
bring  home  knowledge  to  the  board  of  witness'  embarrassed 
condition  at  the  time  of  the  settlement ;  and  second,  under 
the  offer  the  plaintiff  was  permitted  to  ask  the  witness  ques- 
tion as  follows : 

Q.  You  can  state  whether  or  not  this  need  of  money  on 
your  part  and  inability  to  care  for  the  road,  and  threat  by  the 
board,  had  any  influence  on  you  as  to  signing  the  receipt? 

A.  It  had. 

Motion  granted  and  the  evidence  stricken  out,  and  bill 
sealed  for  plaintiff.     (Eighth  assignment  of  error.) 

Defendant's  counsel  move  the  court  to  strike  out  that  por- 
tion of  the  plaintiff's  testimony  under  the  following  offer 
made: 

Counsel  for  plaintiff  propose  to  show  by  the  witness  on  the 
stand  that  he  believed,  when  he  signed  the  receipt  of  February 
6th,  1879,  the  law  to  be  that  if  the  defendant  company's  engi- 
neers had  decided  that  he  was  not  entitled  to  compensation  for 
extra  work,  he  (the  contractor)  could  not  recover  therefor ; 
that  this  belief  influenced  him  in  signing  said  receipt,  for  the 
purpose  of  showing  the  receipt  was  signed  in  an  honest  mis- 
take as  to  the  legal  rights  of  the  plaintiff.  And  the  testimony 
in  answer  to  the  following  question :  "  Just  answer  this  ques- 
tion alone:  You  may  state  whether  or  not,  at  the  time  this 
receipt  was  signed,  you  believed  the  decision  of  the  chief 
engineer  as  to  extras  to  be  binding  on  you." 

And  the  testimony  in  «answer  to  the  following  question : 
"  You  may  state  whether  or  not  that  belief  influenced  you  in 
signing  the  receipt?" 
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Motion  gTRnted,  and  the  evidence  stricken  out,  and  bill 
sealed  for  the  plaintiff.     CNinth  assignment  of  error.) 

The  court,  on  motion  of  defendant's  counsel  for  compulsory 
nonsuit,  entered  the  following  judgment : 

The  motion  for  peremptory  nonsuit  is  granted,  and  judg- 
ment of  nonsuit  is  hereby  entered  with  leave  to  the  plaintiff 
to  move  the  court  in  banc  to  take  off  the  same.  (Tenth  as- 
signment of  error.) 

The  court  filed  the  following  opinion  on  the  motion  to  take 
off  the  compulsory  nonsuit : 

The  contract  under  which  the  plaintiff  built  the  Pittsburgh 
and  Lake  Erie  Railroad  was  to  build  and  deliver  the  road  as  a 
whole,  finished  in  accordance  with  the  specifications. 

The  chief  engineer  of  the  defendant  company  was  made  sole 
arbiter  as  to  when  it  had  been  so  finished.  The  contract  in 
itself  does  not  appear  to  contemplate  any  extras  or  anything 
to  be  done  by  the  contractor  outside  of  the  specifications.  It 
gave  the  chief  engineer  no  power  to  order  extras,  nor  to  pass 
on  the  value  thereof,  should  any  be  ordered  by  the  company. 

The  plaintiff  could  not  recover  his  final  payment  on  his 
contract  without  producing  the  certificate  of  the  chief  engi- 
neer that  the  entire  work  had  been  completed  in  accordance 
with  the  contract,  or  showing  something  that  would  be  the 
legal  equivalent  therefor. 

The  exigencies  of  the  plaintiff's  case  Compelled  him  to  give 
in  evidence  the  settlement  of  the  6th  of  February,  1879,  as 
also  the  peculiar  certificate  of  the  chief  engineer,  of  February 
6th,  1879. 

The  plaintiff  avers  that  that  settlement  was  obtained  from 
him  by  fraud  on  part  of  the  board  of  directors  of  the  com- 
pany in  this,  to  wit :  that  the  president  of  the  board  asserted 
that  the  chief  engineer  had  decided  that  he,  McGrann,  was 
not  entitled  to  anything  for  extras,  and  that  he,  believing  the 
assertion,  made  the  compromise  and  settlement  in  question. 

As  we  have  already  said,  the  chief  engineer  had  no  power 
to  decide  that  question  as  arbiter.  The  evidence  shows  that 
the  board  declared  to  McGrann,  who  was  asserting  that  the 
chief  engineer  had  decided  that  he  was  entitled  to  extras,  that 
he  had  no  power  to  decide  the  question. 

The  chief  engineer  was  an  important  witness  in  case  of  a 
contest,  but  nothing  more. 

Mr.  McGrann  had  in  his  possession  the  written  certificate 
of  February  6th,  virtually  asserting  that  he,  McGrann,  was 
entitled  to  at  least  $70,000  for  extras,  a  paper  which  would 
have  been  a  pretty  conclusive  answer  to  the  assertion  as  to 
his  alleged  after  decision. 

Mr.  McGranu's  office  was  in  the  same  buildiug  and  close  to 
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that  of  the  chief  engineer,  and  both  were  in  the  building  in 
which  the  settlement  was  made.  The  testimony  shows  that 
on  the  same  evening  Mr.  McGrann  met  the  chief  engineer. 
They  appear  to  have  been  on  intimate  terms. 

The  suit  was  not  brought  until  nearly  six  years  had  elapsed 
since  the  settlement.  When  and  where,  and  how  the  plaintiff 
learned  of  the  imposition  which  he  alleged  was  practiced  upon 
him,  does  not  appear.  How  he  could  and  should  have  learned 
of  it  with  reasonable  diligence,  i^  easily  seen. 

At  the  meeting  for  settlement,  the  plaintiff  not  only  had 
not  the  certificate  of  the  chief  engineer  that  the  road  was 
completed  according  to  contract,  but  his  certificate  declared 
(and  decided)  that  there  remained  $70,000  worth  of  work  to 
be  done  to  complete  the  road  according  to  contract. 

The  defendant  company  was  not  bound  to  take  the  road  off 
the  contractor's  hands  until  this  work  was  completed,  nor  was 
he  until  that  time  entitled  to  his  pay. 

In  making  the  settlement  he  received  large  and  valuable 
concessions  from  the  company.  He  was  relieved  of  the  re- 
sponsibility of  keeping  up  the  road  and  from  the  cost  of  finish-  ' 
ing  it,  and  he  received  a  large  amount  in  money,  in  bonds  and 
in  the  stock  of  the  company.  No  offer  has  been  made  to 
restore  these,  or  to  put  the  company  in  the  position  it  was  at 
the  time  of  settlement. 

At  the  close  of  plafntiflPs  testimony  we  were  of  the  opinion 
that  the  evidence  did  not  warrant  the  court  in  submitting  the 
case  to  the  jury.  Further  consideration  has  not  changed  our 
conclusion. 

And  now,  July  1st,  1885,  upon  consideration  the  court  in 
banc  refuses  to  take  off  the  compulsory  nonsuit  heretofore 
entered.     (Eleventh  assignment  of  error.) 

Thereupon  the  plaintiff  took  this  writ,  filing  the  foregoing 
assignments  of  error. 

S,  H.  Reynolds  and  John  Dalzell  (F.  M.  Magee  with  them), 
for  the  plaintiff  in  error. — Upon  a  motion  for  nonsuit  the  rule 
is,  that  the  plaintiff  is  entitled  to  the  benefit  of  every  infer- 
ence of  fact  which  the  jury  might  draw  from  the  evidence,  the 
defendant  being  considered  as  admitting  every  fact  which  the 
evidence  tends  to  prove :  Maynes  v.  Atwater,  7  Nor.,  497 ; 
Bevan  v.  Ins.  Co.,  9  W.  &  S.,  187  ;  Smyth  v.  Craig,  8  W.  & 
S.,  18;  Miller  v.  Bealer  &  Wife,  4  Out.,  688. 

The  court  erred  in  its  construction  of  the  engineer's  certifi- 
cate. The  rule  is,  where  the  parties  (there  being  no  fraud  or 
concealment,  or  mistake,  or  ignorance  of  facts)  have  them- 
selves put  a  construction  on  the  terms  of  the  contract,  such 
construction  must  control,  as  in  the  nature  of  an  estoppel : 
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Citizens  Fire  Ins.  Co.  v.  Doll,  85  Md.,  89 ;  Farley  v.  Pettes,  5 
Mo.  App.,  262 ;  Reading  v.  Gray,  87  N.  Y.  Superior  Court 
Reports,  79 ;  Lehisfh  Coal  &  Navigation  Co.  v.  Harlan,  3 
Casey,  439. 

The  court  should  not  have  construed  the  certificate.  Where 
the  question  is  not  the  interpretation  of  a  writing,  but  its 
effect  as  evidence  of  a  collateral  fact,  it  is  to  be  submitted 
to  the  jury.  An  admixture  of  parol  and  written  evidence 
carries  the  whole  to  the  jury:  Wharf  v.  Howell  and  Wife,  5 
Bin.,  502 ;  Stoever  v.  Stoever,  9  S.  &  R.,  434 ;  McCullough  v. 
Wainright,  2  H.,  173;  McKean  v.  Wagenblast,  2  Grant, 
468 ;  Reynolds  v.  Richards,  2  H.,  205. 

Under  all  the  evidence  the  court  below  erred :  In  holding 
that  the  receipt  given  by  the  plaintiff  was  a  bar  to  his  action, 
and  this  because  it  had  been  procured  from  him  by  fraud,  such 
as  to  render  it  entirely  void. 

(a)  "A  receipt  in  full  is  prima  facie,  but  not  conclusive, 
evidence  of  a  settlement.  It  may  be  attacked  on  the  ground 
of  fraud,  mistake  or  ignorance  of  his  legal  rights  by  the  party 
who  gave  it : "  Hamsher  v.  Kline,  7  P.  F.  S.,  403 ;  Russell  v. 
Presby.  Ch.,  15  P.  F.  S.,  9  ;  Skaife  v.  Jackson,  8  B.  &  C,  421 ; 
Gross  V.  Leber,  11  Wr.,  524.  It  did  not  amount  to  an  accord 
and  satisfaction  :  PuUiam  v.  Tavlor,  50  Miss.,  257  ;  Hearn  v. 
Kiehl,  2  Wr.,  149. 

But  even  if  an  accord  and  satisfaction,  still  it  will  be  set 
aside  if  brought  about  by  misrepresentation  and  concealment 
of  material  facts  by  one  of  the  parties.  It  stands  on  the  same 
footing  as  any  other  contract :  Hoge  v.  Hoge,  1  Watts,  163  ; 
Gordon  v.  Gordon,  3  Swans,  400 ;  Sturge  v.  Sturge,  12  Beav., 
244.  In  general,  parties  to  a  compromise,  must  deal  with 
each  other  on  an  equal  footing:  Barnawell  v.  Threadgill,  3 
Jones*  Eq.,  50 ;  Leonard  v,  Leonard,  supra ;  Benson  v.  Ben- 
nett, 1  Camp.,  394,  note ;  Dodd  v.  Mayson,  39  Ga.,  605.  And 
whether  the  misrepresentation  was  material,  is  a  question  for 
the  jury :  Bigelow  on  Fraud,  7 ;  McAleer  v.  Horsey,  35  Md., 
439 ;  2  Parson's  Contracts,  769. 

Every  contracting  paity,  not  in  actual  fault,  has  a  right  to 
rely  upon  the  express  statement  of  an  existing  fact,  the  truth 
of  which  is  known  to  the  contracting  party  who  made  it,  and 
unknown  to  the  party  to  whom  it  is  made,  when  such  state- 
ment is  the  basis  of  a  mutual  agreement.  He  is  under  no 
obligation  to  investigate  and  verify  the  statement,  to  the  truth 
of  which  the  other  party  to  the  contract,  with  full  means  of 
knowledge,  has  deliberately  pledged  his  faith :  Mead  v.  Bunn, 
82  N.  Y.,  276 ;  MoClellan  v.  Scott,  24  Wis.,  81-87 ;  Upshaw 
r.  Debow,  7  Bush,  442 ;  Walsh  v.  Hall,  66  N.  C,  283 ;  Hale  v. 
Philbrick,  42  Iowa,  81;    Oswald  v.  Gehee,  28  Miss.,  340; 
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Spalding  v.  Hedges,  2  Barr,  240;  Starkweather  v.  Benjamin, 
32  Mich.,  305 ;  Babcock  v.  Case,  11  P.  F.  S.,  430.  There  was 
evidence  of  duress  suflScient  to  avoid  the  receipt  that  should 
have  been  submitted  to  the  jury  :  White  v.  Heylman,  10  Cas., 
142 ;  Miller  v.  Miller,  18  P.  F.  S.,  486 ;  Motz  v.  Mitchell,  10 
Norris,  117 ;  Ellis  v.  Barker,  25  L.  T.  Rep.,  7 ;  U.  S.  v.  Hucka- 
bee,  16  Wall,  414.  The  law  is  clear  that  a  contract  made  only 
for  the  purpose  of  obtaining  goods  wrongfully  retained  may  be 
avoided  :  Sasportas  v.  Jennings,  1  Bav,  470 ;  Collins  v.  West- 
bury,  2  Buy,  211 ;  Irving  v.  Wilson,  4  D.  &  E.,  485  ;  Gates 
V.  Hudson,  6  Exeh.,  846.  There  is  evidence  of  fraud  in  the 
lack  of  a  fair  consideration  for  the  compromise,  so  called: 
Roche  V.  Morgell,  2  Sch.  &  Lef.,  720 ;  Underwood  v.  Brock- 
man,  4  Dana,  809;  Stewart  v.  Ahrenfeldt,  4  Denio,  189;  Ba- 
ker V.  Spencer,  47  N.  Y.,  662;  Warren  v.  Skinner,  20  Conn., 
659;  Jackson  v,  Snmmerville,  1  H.,  369. 

No  tender  was  necessary  b}*^  the  plaintiff  to  recover  in  this 
case.  He  took  nothing  by  the  compromise  but  what  is  ad- 
mitted to  be  due  him  outside  the  compromise. 

It  was  competent  for  the  plaintiff  to.  testify  in  the  belief  of 
the  representations  made  to  him  which  he  alleges  induced  him 
to  sign  the  receipt :  Thorn  v.  Helmer,  2  Keyes,  27 ;  Seymour 
V.  Wilson,  14  N.  Y.,  567. 

D.  T,  Watson^ Reed  (^Knox  with  them),  for  defendant 

in  error. — The  plaintiff  sold  and  delivered  his  claim  for  extras 
to  the  defendant.  He  had  no  title  upon  which  to  recover : 
Beetem  v.  Burkholder,  69  Pa.  St.  R.,  254;  Duncan  tr.  Law- 
rence, 12  Harris,  157.  Before  the  plaintiff  could  maintain 
his  suit  he  must  repay  to  the  defendant  the  price  paid  him  for 
his  claim  for  extra  work :  Morrow  v.  Rees,  19  P.  F.  S.,  378  ; 
PearsoU  v.  Chapin,  8  Wr.,  10;  Negley  v.  Lindsay,  67  Pa.  St. 
R.,  228 ;  Beetem  v.  Burkholder,  supra ;  Gould  v.  Cayuga  Co. 
Nat.  Bank,  86  N.  Y.,  76.  This  case  contains  quite  an  elabo- 
rate discussion  of  the  doctrine  of  rescission.  The  same  doc- 
trine is  held  in  Jarrett  v.  Morton,  44  Mo.,  277,  and  in  Van  Trott 
V.  Wiese,  36  Wis.,  448 ;  Jewett  v.  Petit,  4  Mich.,  508  ;  Foss  v. 
Hildreth,  10  Allen,  80;  Lyon  v.  Waldo,  36  Mich.,  345.  The 
evidence  of  fraud  was  not  sufficient  to  submit  to  the  jury. 

This  court  said  in  Pennsylvania  R.  R.  Co.  v.  Shay,  82  Pa. 
St.,  198:  '^It  has  been  more  than  once  held  that  it  is  error  to 
submit  a  question  of  fraud  to  the  jury  upon  slight  parol  evi- 
dence to  overturn  a  written  instrument.  The  evidence  of 
fraud  must  be  clear,  precise  and  indubitable,  otherwise  it  shall 

be  withdrawn  from  the  jury Since  parties  are  allowed 

to  testifj'  on  their  own  behalf,  *it  has  become  still  more  neces- 
sary that  this  important  rule  should  be  strictly  adhered  to  and 
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enforced :  "  Stine  v.  Sherk,  1  W.  &  S.,  195 ;  Dean  v.  Fuller, 
4  Wr.,  474;  Irwin  v.  Shoemaker,  8  W.  &  S.,  75;  Miller  v. 
Smith,  9  Casey,  886  ;  Clark  v.  Everhart,  68  Pa.  St.,  349 ;  Spen- 
cer V.  Colt,  8  Norris,  814 ;  Juniata  Building  Asso.  v.  Hetzel, 
7  Out.,  508 ;  Phillips  t;.  Meily,  15  W.  N.  C,  225. 

The  misrepresentation  which  will  avoid  a  contract  must  be 
the  proximate  and  immediate  cause  of  its  being  made.  It 
must  be  the  very  ground  of  tjie  transaction :  Kerr  on  Frauds, 
73,  74 ;  Cooley  on  Torts,  469 ;  Fulton  v.  Hood,  10  C,  371 ; 
Smith  V.  Richards,  13  Petei*s,  26  ;  Grymes  v.  Sanders,  3  Otto, 
55  ;  Juniata  Building  Asso.  v,  Hetzel,  7  Out,  508.  There  was 
MO  evidence  of  duress:  Jordan  v.  Elliott,  12  W.  N.  C,  59; 
Heysham  v.  Dettre,  8  Norris,  507 ;  Custer  v.  Bank,  9  Barr,  27. 
It  was  incompetent  to  allow  the  plaintiff  to  testify  what  his 
belief  and  motive  was ;  and  what  the  inducing  causes  were 
on  February  6th,  1879,  wheu  he  gave  the  receipt:  Spencer  v. 
Colt,  8  NoiTis,  320;  Building  Asso.  v.  Hetzel,  7  Out.,  508. 

Mr.  Justice  Grbbn  delivered  the  opinion  of  the  court 
January  18th,  1886. 

The  controlling  question  of  this  case  is  the  correctness  of 
the  order  granting  a  compulsory  nonsuit.  Such  an  order 
necessarily  concedes  the  truth  of  the  plaintiflTs  testimony  and 
such  inferences  of  fact  as  a  jury  may  lawfully  draw  from  facts 
proved :  Maynes  v.  Atwater,  7  Norris,  497  ;  Miller  v.  Bealer, 
4  Out.,  583.  The  plaintiff  hHving  proved  his  contract  and 
the  work  done  by  him,  was  confronted  with  a  receipt  in  full  of 
all  demands  of  every  kind  for  or  on  account  of  the  construc- 
tion of  the  railroad  which  was  the  subject  of  the  contract. 
This  receipt  was  given  in  evidence  in  the  course  of  the  plain* 
tifTtf  testimony,  and  contained  in  addition  to  the  receipt  for 
the  money  and  securities  which  were  paid  to  the  plaintiff,  a 
delivery  and  surrender  of  the  road  to  the  defendant,  and  an 
acceptance  by  the  latter,  of  the  railroad  as  completed  in  accor- 
dance with  the  contract.  To  avoid  the  efifect  of  this  receipt, 
which  was  signed  by  both  parties,  the  plaintiff  alleged  and 
testified  that  it  was  procured  from  him  by  means  of  a  false- 
hood, asserted  as  a  truth,  by  one  or  more  members  of  the  board 
of  directors  of  the  company,  at  a  meeting  between  him  and 
them  when  the  plaintiff^  claim  was  settled  and  the  receipt 
given.  The  plaintiff  testified  that  he  believed  the  fact  as- 
serted to  be  true,  and  on  the  faith  of  it  executed  the  receipt 
in  question  by  which  he  abandoned  his  claim  for  extra  work, 
which  was  the  chief  contention  between  the  parties,  and  con- 
stitutes the  subject  of  the  present  action.  The  plaintifiTs  tes- 
timony on  this  subject  was  direct,  positive,  clear,  precise,  and 
as  it  was  not  contradicted  must  be  regarded  as  indubitable. 
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There  was  corroborating  testimony  by  one  witness  as  to  the 
assertion  by  the  board  of  directors  of  the  fact  alleged  to  be 
false,  and  as  the  defendant's  testimony  was  not  heard,  there 
was  no  evidence  contradicting  the  testimony  of  the  plaintiff, 
and  his  corroborating  witness  on  this  subject.  As  a  question 
of  fraud  in  fact  was  thus  raised,  against  the  validity  of  the 
receipt  in  question,  it  would  apparently  be  within  the  function 
of  the  jury  and  not  of  the  court  to  determine  it.  Unless, 
therefore,  there  are  sufficient  reasons  justifying  the  court  in 
taking  the  case  from  the  jury,  there  was  error  in  granting  the 
nonsuit.  It  cannot  be  said  that  there  was  no  evidence,  or  only 
a  scintilla  of  evidence  of  fraud  since  the  testimony  as  above 
stated  was  direct,  positive,  clear,  precise  and  indubitable  as  to 
the  fact  of  the  utterance.  As  to  its  falsity  the  testimony  is 
quite  clear  by  independent  witnesses,  at  least  three,  and  no 
testimony  in  contradiction.  As  to  its  materiality  the  plaintiff 
testifies  he  signed  the  receipt  because  he  believed  the  false 
assertion  to  be  true.  So  far  as  this  aspect  of  the  case  is  con- 
cerned the  contention  in  support  of  the  nonsuit  does  not  dis- 
pute the  fact  of  the  alleged  false  assertion,  nor  aver  its  truth- 
fulness. It  proceeds  upon  other  grounds.  One  of  them,  much 
pressed,  is  that  the  plaintiff  must  restore,  or  offer  to  restore 
to  the  defendant  all  that  he  obtained  by  the  settlement  before 
he  can  maintain  his  action.  We  think  it  unnecessary  to  re- 
view the  authorities  cited  on  either  side  of  this  question.  In 
point  of  fact  the  plaintiff  received  precisely  what  he  was  enti- 
tled to  under  the  contract  regarding  the  road,  either  as  actu- 
ally completed  or  as  being  accepted  as  completed.  This  is  all 
that  is  specified  in  the  receipt.  Nothing  is  there  said  about 
any  unfinished  work  yet  to  be  done  which  was  thereby  i^leased, 
nor  about  relieving  the  plaintiff  irom  any  duty  of  maintain- 
ing the  road.  Whatever  of  evidence  there  may  be  upon  those 
subjects  is  in  parol,  is  outside  of  the  receipt,  and  is  properly 
for  the  determination  of  the  jury  upon  a  consideration  of  all 
the  facts  which  can  or  may  affect  their  decision.  We  do  not 
think  it  was  competent  for  the  court  to  absolutely  assume  as 
matter  incontestably  proved  either  that  there  was  1^70,000 
worth  of  work  yet  to  be  done  by  the  plaintiff  in  order  to  com- 
plete his  contract,  or  that  he  was  under  a  fixed  and  positive 
obligation  to  maintain  the  road  for  a  further  time,  and  that  he 
was  released  from  his  obligations  in  these  respects  by  the 
receipt  in  question.  The  receipt  is  silent  on  these  subjects. 
Possibly  they  may  have  an  important  effect  upon  the  plaintiff's 
right  of  recovery.  We  express  no  opinion  either  way.  But 
before  any  effect  can  be  assigned  to  them  the  facts  affecting 
them  must  be  found  by  the  jury  under  proper  instructions* 
As  the  face  of  the  receipt  proves  merely  that  the  plaintiff 
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received  only  what  he  was  entitled  to  under  the  contract 
which  was  treated  as  completed  by  both  parties,  the  effect  of 
the  impeaching  fact  of  fraud  cannot  be  taken  away  by  the 
theory  that  the  plaintiff  must  first  restore  something  which 
was  not  given  him  by  the  terms  of  the  receipt,  and  which  pos- 
sibly may,  or  possibly  may  not,  have  been  given  him  by  force 
of  facts  occurring  outside  of  the  receipt. 

It  is  also  urged  in  support  of  the  nonsuit  that  the  plaintiff 
could  not  have  been  deceived  by  the  alleged  false  assertion, 
because  he  knew,  or  had  the  means  of  knowing  its  falsehood 
at  the  time  it  was  made.  It  is  true  he  did  have  in  his  pocket 
the  engineer's  certificate  that  he  was  entitled  to  compensation 
for  extra  work.  But  the  assertion  of  the  directors  was  that 
after  that  certificate  was  given,  the  engineer  had  declared  to 
the  directors  that  he  was  not  entitled  to  any  extras.  It  was 
also  urged  that  he  could  easily  have  verified  the  truth  of  the 
assertion  by  applying  to  the  engineer  in  person.  It  is  cer- 
tainly somewhat  singular  that  he  did  not  do  so  before  acting 
finally  in  a  matter  of  so  much  importance.  But  it  is  most 
mcmifest  that  this  consideration  is  matter  for  the  jury  and  not 
for  the  court.  It  is  a  fact  affecting  the  good  faith  of  his 
action,  but  clearly  it  is  not  the  basis  for  a  positive  conclusion 
of  law  against  him.  So  also  the  delay  of  more  than  four 
years  in  bringing  the  suit  is  a  grave  circumstance  which  ought 
to  be  explained,  but  it  surely  is  not  a  bar  to  the  suit,  and  its 
proper  effect  upon  the  integrity  of  the  action  is  entirely  for 
the  jury. 

It  was  also  argued  that  there  was  no  power  in  the  engineer 
to  allow  compensation  for  extras,  and  therefore  there  could  be 
no  recovery  upon  such  allowance.  Of  course  it  may  be  that 
the  mere  allowance  by  the  engineer  for  extra  work  does  not 
confer  a  cause  of  action  where  the  contract  of  the  parties  does 
not  clothe  the  engineer  with  authority  to  make  such  allow- 
ance. But  how  can  the  absence  of  such  authority  in  the  origi- 
nal contract  deprive  the  contractor  of  a  right  to  compensation 
for  such  extra  work,  if  in  point  of  fact  such  work  was  done 
either  by  the  express  or  implied  authority  of  the  company 
subsequently  given  ? 

It  is  alleged  by  the  plaintiff  that  some  or  all  of  his  extra 
work  was  done  by  virtue  of  such  subsequent  authority,  and 
evidence  was  given  on  that  subject.  That  evidence  may  or 
may  not  be  suiScient  to  support  the  claim,  but  the  determina- 
tion  of  its  sufl5ciency  is  for  the  jury  and  not  for  the  court. 
Had  there  been  no  evidence  or  only  a  scintilla  on  this  subject, 
it  would  have  been  for  the  court  to  pronounce  upon  it,  but  the 
testimony  was  much  more  than  a  scintilla,  at  least  as  to  some 
parts  of  the  claim,  and  therefore  was  within  the  province  of 
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the  y^vy.  As  the  case  must  be  tried  again  it  would  not  be 
proper  for  us  to  select  portions  of  the  testimony  and  comment 
upon  them  in  this  or  any  other  connection,  and  we  therefore 
abstain  from  doing  so.  There  is  certainly  great  force  in  many 
of  the  matters  presented  against  the  plaintifiTs  claim,  but  we 
think  they  are  all  of  a  character  to  be  determined  by  the  jury, 
some  of  them  under  special  instructions  from  the  court. 

Among  other  things  it  was  strongly  urged  by  defendant's 
counsel  that  the  plaintiff  must  have  known  that  the  engineer 
had  no  right  to  allow  extras,  and  therefore  he  could  not  have 
been  deceived  by  the  assertion  that  the  engineer  had  told  the 
directoi'S  that  the  plaintiff  was  not  entitled  to  any.  Several 
very  forcible  points  are  presented  derived  from  various  mat- 
ters in  evidence  to  prove  this  proposition.  But  it  is  too  plain 
for  argument,  that  tlie  proposition  itself  is  one  of  fact  and  not 
of  law,  and  that  the  reasons  urged  in  support  of  it  are  based 
upon  matters  of  fact.  Those  may  be  very  persuasive  with 
the  jury  who  are  the  proper  persons  to  decide  them,  but  they 
have  no  place  in  an  argument  to  the  court.  Upon  the  whole 
case  we  think  the  court  was  not  justified  in  entering  the  non- 
suit, and  for  that  reason  the  case  must  be  reversed. 

There  are  several  assignments  which  relate  to  questions  of 
evidence.  The  first,  second  and  fourth  we  think  are  without 
merit.  .  The  third  is  not  pressed.  We  think  the  mattei-s  con- 
tained in  the  fifth  clause  of  the  fifth  assignment,  except  that 
which  relates  to  the  professional  advice  received  from  Mr. 
Gowan  to  the  effect  that  the  plaintiff  was  bound  by  the  deci- 
sion of  the  engineer,  were  competent  and  should  have  been 
received,  and  to  that  extent  this  assignment  is  sustained.  The 
other  matters  covered  by  this  assignment  were  properly  re- 
jected. 

The  same  ruling  sustains  the  sixth  assignment,  and  requires 
the  evidence  there  offered,  other  than  that  which  relates  to  the 
professional  advice,  to  be  admitted. 

It  is  not  the  case  of  a  mere  offer  to  prove  an  unexpressed 
mental  purpose,  without  which  a  contract  would  not  have 
been  made,  and  authorities  on  that  subject  are  not  controlling. 
The  question  at  issue  was  whether  the  plaintiff  was  induced 
to  sign  an  important  paper  by  means  of  a  falsehood  actually 
asserted  by  the  opposite  party,  and  which,  if  believed  to  be 
true,  might,  or  did,  influence  him  to  execute  the  paper  ia 
question.  In  such  a  case  the  belief  of  the  plaintiff  in  the 
truth  of  the  assertion  is  itself  a  fact  material  to  the  inquiry. 
He  had  a  right  to  believe  the  truth  of  the  assertion,  and  if  he 
did  believe  it,  and  acted  upon  that  belief  to  his  owa  detri- 
ment, he  is  certainly  entitled  to  prove  his  belief  as  he  would 
prove  any  other  fact  material  to  the  determination  of  thq 
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qnestion  whether  he  was  imposed  upon  or  not.  Without  such 
belief  the  false  assertion  would  not  have  deceived  him.  So 
far  as  the  professional  advice  is  concerned  it  would  merely 
constitute  a  reason  for  his  conviction  that  he  was  bound  by  the 
decision  of  the  engineer,  but  it  is  the  fact  of  such  conviction, 
and  not  the  reason  for  it,  that  is  of  importance.  It  is  there- 
fore not  material  to  prove  that  the  professional  advice  was 
given. 

We  do  not  think  the  state  of  the  plaintiffs  finances  was  ma- 
terial to  the  question  of  imposition,  and  do  not  sustain  the 
eighth  assignment.  We  do  not  regard  the  evidence  stricken 
out  as  adequate  proof  of  duress.  The  ninth  assignment  is 
sustained  for  the  reasons  already  stated. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Siebeneck  verms  The  Anchor  Savings  Bank. 

1.  Giving  a  definite  extension  of  time  to  the  maker  of  a  note  upon 
consideration  of  interest  paid  in  advance  by  him  without  the  assent  of 
an  indorser  will  release  him  from  liability. 

2.  The  burden  of  showing  that  the  indorser  assented  to  such  exten- 
sion of  time  is  on  the  party  seeking  to  charge  him. 

8.  An  indorser  cannot  be  held  liable  if  a  bank  upon  the  promise  of 
its  president  to  an  indorser  to  use  his  influence  to  secure  for  the  maker 
of  a  note  forbearance  or  temporary  indulgence  on  condition  that  the 
note  be  redeemed  as  fast  as  possible,  gives  to  the  maker  definite  exten- 
sion of  time  without  the  assent  of  the  indorser. 

November  4th,  188$.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas  No.  2,  of  Allegheny 
county :  Of  October  and  November  Term,  1885,  No.  95. 

Assumpsit  brought  by  The  Anchor  Savings  Bank  against 
Joseph  G.  Siebeneck. 

The  plaintiff  declared  specially  on  a  promissory  note,  dated 
November  14th,  1883,  for  $3,800,  made  by  A.  A.  Jackson  & 
Co.,  to  the  order  of  J.  G.  Siebeneck,  and  indorsed  by  said 
Siebeneck,  and  in  the  common  counts.  The  defendant 
pleaded  non  assumpsit,  payment,  payment  with  leave,  etc. 

On  the  trial,  before  EwiNG,  P.  J.,  the  following  facts  ap- 
peared :  In  January,  1888,  A.  A.  Jackson  applied  to  Siebe- 
neck, the  defendant,  for  pecuniary  aid  in  his  business. 
Siebeneck,  willing  to  help  Jackson  along,  executed  his  own 
promissory  note  for  $3,000  to  Jackson's  order,  and  indorsed 
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another  note  of  A.  A.  Jackson  &  Co.,  the  name  under  which 
Jackson  was  doing  business,  for  f5,000,  and  gave  them  to 
Jackson.  Jackson  got  these  notes  discounted  at  the  Anchor 
Savings  Bank,  and  used  the  proceeds  in  the  prosecution  of 
his  business.  Siebeneck  never  received  a  dollar  of  the  pro- 
ceeds, and  was  merely  an  accommodation  maker  and  indorsed 
for  the  benefit  of  Jackson.  The  note  upon  which  Siebeneck's 
name  appeared  as  maker  fell  due  on  July  26th,  1883,  and  at 
his  request  was  held  over  by  the  bank  a  couple  of  weeks, 
until  on  or  about  August  10th,  1883,  when  it  was  fully  paid 
and  discharged  by  Siebeneck,  The  other  note  upon  which 
Siebeneck's  name  appeared  as  indorser  fell  due  November 
14th,  1883,  and  on  that  day  the  same  was  lifted,  the  bank 
receiving  f  1.200  in  cash  and  a  new  note  of  A.  A.  Jackson  & 
Co.,  dated  November  14th,  1883,  at  three  months  for  $3,800, 
the  balance  of  the  $5,000  to  the  order  of  Siebeneck,  who 
again,  for  the  accommodation  of  Jackson,  indorsed  the  same. 
The  names  of  West&  Swaney  appear  on  it  as  second  indorser. 
This  note  of  November  14th,  1883,  upon  which  this  suit  is 
brought,  fell  due  February  16th,  1884.  On  that  day  Siebe- 
neck, at  Jackson's  request,  executed  a  waiver  of  protest  in 
writing,  which  was  handed  by  Jackson  to  the  cashier  of  the 
bank.  At  the  time  of  signing  the  waiver  of  protest  Siebeneck 
informed  Jackson  that  he  would  not  renew  his  indorsement 
for  him,  giving  as  a  reason  that  he  was  settling  up  his  affairs, 
going  out  of  business,  and  contemplating  an  extensive  trip  to 
Europe,  and  was  unwilling  to  leave  such  a  matter  unsettled 
behind  him.  Jackson  told  Siebeneck  that  he  would  get  an- 
other indorser,  and  on  leaving  Siebeneck,  went  to  the  Anchor 
Savings  Bank,  delivered  to  the  cashier  the  waiver  of  protest, 
and  informed  him  of  Siebeneck's  refusal  to  renew  his  indorse- 
ment. He  also  paid  the  cashier  $500  on  account  of  the  note 
and  $44  for  interest  in  advance,  for  a  renewal  of  two  months 
on  the  balance.  On  April  18th,  1884,  on  the  expiration  of 
said  renewal,  Jackson  made  a  further  payment  of  $800  on 
account  of  the  principal  of  the  note,  thus  reducing  its 
amount  to  $2,500  and  $52.22  interest  on  balance,  for  a  fur- 
ther extension  of  three  months,  to  wit:  until  July  18th,  1884. 
On  June  15th,  1884,  Jackson  &  Co.  failed,  and  on  June  16th, 
1884,  the  cashier  of  the  bank  notified  Siebeneck  that  they 
held  the  $3,800  note  of  Jackson  &  Co.,  on  which  he  appeared 
as  indorser,  requesting  payment. 

Siebeneck,  who  had  declined  to  renew  his  indorsement  on 
February  16th,  1884,  the  day  the  note  fell  due,  and  had  been 
told  by  Jackson  that  he  would  get  a  new  indorser,  as  soon  as 
he  discovered  the  fact  that  the  note  had  been  renewed  twice 
without  his  knowledge  or  consent,  after  consulting  his  legal 
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adviser,  declined  to  pay,  and  on  July  28th,  1884,  this  action 
was  brought. 

On  the  trial  of  the  case  the  cashier  testified  that  at  the 
time  of  the  receipt  by  him  of  the  payments  on  account  and 
of  the  interest  that  he  declined  to  grant  definite  renewals, 
telling  Messrs.  Jackson  and  West  that  it  would  have  to  come 
before  the  board ;  that  the  board  delegated  no  such  authority 
to  him,  but  that  subsequently  the  board  granted  the  exten- 
sions of  sixty  and  ninety  days  above  mentioned. 

A.  M.  Brown,  president  of  the  Anchor  Savings  Bank,  tes- 
tified that  shortly  after  the  maturity  of  the  note,  which  hap-  . 
pened  February  16th,  1884^  Siebeneck  called  on  him  at  liis 
oflSce  and  asked  him  as  an  old  friend  to  carry  this  note  a  little 
while  ;  that  he.  Brown,  refused  to  renew  the  note,  telling  him 
*'  that  we  (the  bank),  would  not  renew  the  note  for  him  or 
anybody  else,  would  not  do  it,"  but  that  he.  Brown,  would 
try  to  get  the  bank  to  hold  it  over  for  a  few  days ;  told  Siebe- 
neck "distinctly  that  we  would  not  renew  it,  because  I 
thought  we  had  obliged  him  a  great  deal." 

Counsel  for  the  plain tiflf  asked :  "  In  that  conversation  you 
agreed  to  get  all  the  time  you  could?"  and  the  witness  an- 
swered, "Yes,  sir I  agreed  to  no  definite  extension, 

but  only  a  friendly  promise  to  oblige  the  parties."  Brown 
further  testified  that,  on  his  reporting  this  conversation  to  the 
board  they,  at  his  instance,  granted  the  extensions  of  Feb- 
ruary 16th,  1884,  and  April  18tli,  1884. 

Siebeneck  testified  that  he  never  had  any  interview  with 
Brown  ;  never  saw  him  or  anybody  else  in  regard  to  the  note, 
and  did  not  know  anything  about  the  extensions  until  after 
June  16th,  1884,  the  day  after  Jackson's  failure;  that  the 
note  was  never  mentioned  to  him  by  any  one  until  the  date 
last  mentioned,  and  that  he  supposed  that  Jackson  &  Co.  had 
obtained  another  indorser,  as  they  told  him  on  February  16th, 
1884,  that  they  would  do. 

Jackson  and  West  testified  that  they  never  informed  Siebe- 
neck of  the  extensions,  nor  spoke  to  him  about  it  after  Feb- 
ruary 16th  until  June  16th,  1884,  and  the  cashier  says  he 
neither  saw  nor  communicated  with  Siebeneck  in  regard  to 
the  note  between  those  dates. 

The  plaintiff  presented  the  following  point : 

If  the  jury  find  from  the  evidence  that  after  the  note  fell 
due  the  defendant  requested  the  plaintiff  to  give  A.  A.  Jack- 
son &  Co.,  the  makers,  all  the  time  it  could,  and  that,  in  pur- 
suance of  said  request,  the  extensions  from  February  to  April 
and  April  to  July,  1884,  were  given,  the  plaintiff  is  entitled 
to  recover.     AflBrmed.     (First  assignment  of  error.) 

The  defendant  presented  inter  alia  the  following  points  : 
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1.  "  That  under  all  the  evidence  in  the  case  the  verdict  must 
be  for  the  defendant." 

Answer — "The  first  point  is  refused."  (Second  assign- 
ment of  error.) 

4.  "That  to  hold  a  surety  to  his  liability  after  an  extension 
granted  by  the  creditor  to  the  principal  debtor  the  creditor 
must  show  the  surety's  consent  to  the  identical  extension 
granted,  at  the  time  the  extension  was  granted,  or  prior 
thereto." 

Answer — **  The  fourth  point  is  aflBrmed,  but  that  consent 
may  be  given  in  a  general  way  so  as  to  cover  repeated  exten- 
sions."    (Third  assignment  of  error.) 

In  the  general  charge  the  court  instructed  the  jury  inter 
alia: 

"  I  may  say  further  in  this  connection  that  Mr.  Siebeneck, 
in  the  absence  of  information  to  the  contrary,  ought  to  have 
presumed  that  he  was  liable  on  this  note.  We  think  it  very 
singular  that  so  good  a  business  man  never  inquired  about  it 
afterwards.  Lawyers,  who  know  precisely  their  liabilities,  are 
permitted  to  scold  their  clients  and  then  be  neglectful  them- 
selves of  their  own  business,  but  the  careful  man  Mr.  Siebe- 
neck was,  under  the  circumstances  should  have  seen  that  this 
note  was  lifted  and  that  his  name  was  off  it.  Every  man  who 
gets  a  note  indorsed  should  show  the  note  to  the  indorser 
when  it  is  paid.  Not  seeing  the  note  the  safe  way  is  for  the 
indorser  to  presume  that  he  is  liable  on  it,  and  especially  when 
he  has  waived  protest."     (Fourth  assignment  of  error.) 

"Now,  if  there  was  an  agreement  on  the  part  of  Major 
Brown,  after  a  general  request  for  time,  and  a  request  that 
all  the  time  they  could  give  the  maker  should  be  given,  we 
think  it  was  a  suflBcient  warranty  to  the  bank  to  assume  Mr. 
Siebeneck*s  consent  to  an  extension  until  he  himself  notified 
them  not  to  grant  it."     (Fifth  assignment  of  error.) 

Verdict  for  the  plaintiff  in  the  sum  of  82,618.75  and  there- 
upon judgment.  Whereupon  the  defendant  took  this  writ, 
assigning  for  error  the  answer  to  the  plaintifiTs  point,  the 
answer  to  his  firat  and  fourth  points,  and  so  much  of  the  gene- 
ral charge  as  is  above  set  out. 

William  R.  Blair  and  S.  Schoyer^  Jr.^  for  plaintiff  in  error. 
That  an  extension,  granted  upon  the  consideration  of  interest 
paid  in  advance,  if  done  without  the  surety's  knowledge  or 
consent,  will  discharge  the  surety  has  lately  been  expressly 
decided  in  Grayson's  Appeal,  16  W.  N.  C,  388.  There  was 
no  contract  between  Siebeneck  and  the  bank  for  an  extension 
of  time.  But  suppose  the  bank  was  justified  in  granting  a 
definite  extension  of  sixty  days,  this  cannot  be  held  to  extend 
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to  a  subsequent  extension :  Baylies  on  Sureties,  290 ;  Lime 
Rock  Bank  v.  MaUett,  84  Me.,  547 ;  Dundas  v.  Sterling,  4 
Barr,  78 ;  Aldricks  et  al.  v.  Higgins  et  al.,  16  S.  &.  R.  212 ; 
Ten  Eyek  v.  Vanderpoel,  8  Johns.  120 ;  Anderson  v.  Blakelv,. 
2  W.  &  S.,  237. 

Marshall  Brawn^  for  defendant  in  error. — The  fact  that 
Siebeneck  requested,  and  the  president  of  the  bank,  without 
agreeing  to  secure  any  specific  or  definite  extensions,  prom- 
ised to  get  all  the  time  he  could,  thus  being  established,  Sie- 
beneck and  the  president  bore  the  relation  of  principal  and 
agent :  Furber  v.  Bassett,  2  Duvall  (Ky.)  433.  Acting  upon 
this  authority,  never  revoked,  the  president  secured  the  ex- 
tensions. The  case  falls  within  the  principles  enunciated  in 
Grayson's  Appeal,  16  W.  N.  C.  388.  It  was  there  held  that 
a  surety  upon  a  note,  not  giving  his  assent  to  a  legal  exten- 
sion, is  discharged.  In  the  present  case  Siebeneck  requested 
the  time. 

Touching  the  prepayment  of  interest,  the  court  says :  (Gray- 
son's Appeal,  16  W.  N.  C.  388),  "  Although  payment  of  in- 
terest in  advance  is  the  strongest  circumstance  showing  a 
renewed  credit,  it  does  not  necessarily  tie  the  hands  of  a  cred- 
itor; if  the  interest  is  paid  in  accordance  with  a  regular  usage 
known  to  the  parties,  and  acquiesced  in  by  them,  for  a  con- 
tinuance of  the  loan,  or,  if  the  right  to  sue  is  reserved,  the 
surety  cannot  complain." 

The  argument  and  citations  of  plaintiff  in  error  are  not 
applicable  to  the  present  case.  Mr.  Siebeneck  does  not  stand 
in  the  position  of  a  mere  guarantor.  He  was  absolutely  fixed 
for  the  debt  upon  the  dishonor  of  the  note  at  its  maturity. 
Being  absolutely  liable  for  the  debt  and  confessedly  unable  to 
pay  it,  he  sought  his  creditor  and  begged  for  time,  all  he 
could  get.  Acting  upon  this  request  the  bank  gave  the  time 
prayed  for;  and  upon  every  principle  of  fair  dealing  and 
honesty  he  is  estopped  from  setting  up  as  a  defence  the  very 
act  which  he  induced  and  procured  to  be  done  for  his  own 
relief. 

Mr.  Justice  Sterrbtt  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

It  must  be  conceded  that,  as  indorser  of  the  note  in  suit, 
plaintiff  in  error  is  liable  for  the  balance  due  thereon,  unless 
he  was  released  therefrom  by  agreement  of  the  bank  with  the 
makers  for  a  definite  extension  of  time,  first  for  sixty  days 
and  then  for  the  further  period  of  ninety  days.  As  to  the 
fact  of  such  agreement  there  can  be  no  question.  It  is  con- 
clasiveiy  shown  by  the  indorsements  on  the  note  itself,  and 
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also  by  the  oral  testimony.  The  note  for  $3,800,  made  by  A. 
A.  Jackson  &  Co.  and  indorsed  by  plaintiff  in  error,  matured 
February  16th,  1884.  On  that  day  a  waiver  of  protest,  si^ed 
by  plaintiff  in  error  as  indorsee  was  delivered  to  the  cashier, 
to  whom  the  makers  then  paid  $544,  which  was  subsequently 
credited  by  indorsing  on  the  note,  in  the  handwriting  of  the 
cashier,  as  follows :  **  Received  on  account  of  the  within 
note  five  hundred  dollars,  and  interest  paid  on  the  balance, 
thirty-three  hundred  dollars,  for  sixty  days,  this  26th  day  of 
February,  1884."  On  April  18th,  when  the  sixty  days'  exten- 
sion expired,  they  paid  the  further  sum  of  $852.22,  which  is 
also  acknowledged  by  indorsement  on  the  note,  in  same  hand- 
writing, as  follows:  "Received  on  account  eight  hundred 
dollars  ;  also  interest  for  ninety  days  paid  to  this  date."  The 
undisputed  testimony  is  that  the  sums  specified  in  these  in- 
dorsements were  on  account  of  principal,  and  that  $44  inter- 
est was  paid  for  the  first  and  $52.22  for  the  second  extension, 
and  were  so  applied  with  the  knowledge  and  consent  of  the 
board  of  directors.  If  this  was  done  on  either  occasion  with- 
out the  assent  of  plaintiff  in  error  he  was  undoubtedly  re- 
leased from  liability  as  indorsier,  and  the  burden  of  showing 
such  assent  was  on  the  bank.  In  affirming  defendant's  sec- 
ond, third  and  fourth  points,  the  learned  president  of  the 
Common  Pleas  recognized  the  correctness  of  this  proposition, 
but  he  appears  to  have  thought  there  was  testimony  from 
which  the  jury  might  infer  the  indorser's  assent  to  both  ex- 
tensions. In  this  we  think  there  was  error.  There  is  nothing 
in  the  testimony  of  plaintiff  in  error,  nor  in  that  of  the 
cashier,  from  which  the  assent  of  the  former  to  a  definite  ex- 
tension of  time  to  the  makers  of  the  note  could  reasonably 
be  inferred.  The  only  testimony  on  which  plaintiff  below 
appears  to  have  relied  is  that  of  its  president.  He  testified, 
in  substance,  that  shortly  after  maturity  of  the  note  plaintiff 
in  error  called  on  him,  as  an  old  friend,  and  requested  that 
the  bank  should  carry  the  dishonored  note,  to  which  he  re- 
plied, "  that  we  would  not  renew  the  note  for  him,  or  any- 
body else ;  would  not  do  it ;  would  not  take  the  risk  of  a 
renewal,  but  that  possibly  the  bank  would  be  able  to  carry  it 
for  a  few  days,  and  if  it  was  possible  to  carry  it  a  week  or 
ten  days  I  would  do  the  best  I  could,  with  the  understanding 
that  it  was  to  be  reduced  as  fast  as  they  could  reduce  it." 
Again  he  says,  "  I  agreed  to  no  definite  extension,  but  only  a 
friendly  promise  to  oblige  the  parties."  On  cross-examina- 
tion he  testified  :  "  I  told  him  very  distinctly  we  would  not 
renew  it  for  him,  because,  as  I  say,  we  had  obliged  him  more 
than  I  thought  he  was  entitled  to." "After  some  lit- 
tle conversation  in  which  I  told  him  the  directors  wailted  the 
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money,  although  we  were  not  hard  up,  and  that  possibly  we 
could  oblige  them  a  little  while,  and  told  him  I  would  go  and 
see  the  cashier  and  directors,  if  necessary,  and  prevent  them 
from  being  harassed  about  the  note ;  but,  with  this  condition, 
that  we  would  not  make  any  positive  or  definite  extension  of 
time  ;  simply  indulge  them  as  long  as  we  could,  the  interest 
to  be  paid  up." 

There  is  nothing  in  the  foregoing,  nor  in  any  other  portion 
of  the  testimony,  to  warrant  any  other  inference  than  that 
the  president  of  the  bank  would  use  his  influence  to  secure 
for  the  makers  of  the  note  a  mere  forbearance  or  temporary 
indulgence,  on  condition  that  they  would  reduce  the  note  as 
fast  as  they  could,  but  that  in  no  event  would  a  definite  ex- 
tension of  time  be  granted.  There  was  nothing  said  or  done 
during  the  interview  with  plaintiff  in  error  to  even  suggest 
that  anything  more  than  a  temporary  indulgence  would  be 
extended  to  the  makers.  Indeed  he  was  distinctly  informed 
that  the  note  would  not  be  renewed,  nor  "  any  positive  or 
definite  extension  of  time  "  be  granted.  We  find  nothing  in 
the  testimony  that  can  be  regarded  as  suflBcient  to  rebut  the 
at  least  prima  facie  defence  made  out  by  the  indorsements  on 
the  note.  The  import  of  these  indorsements  cannot  be  mis- 
understood. They  clearly  show  that  two  definite  extensions 
of  time  were  successively  granted  to  the  makera,  for  which 
they  paid,  in  advance,  more  than  the  legal  rate  of  interest. 
Under  that  evidence  neither  the  bank  nor  the  indorser,  if  he 
had  taken  up  the  note,  could  have  maintained  an  action 
thereon  against  the  makers  until  the  expiration  of  the  re- 
spective periods  for  which  the  time  of  payment  was  extended. 

It  was  unnecessary  for  the  court  to  charge  as  complained  of 
in  the  fourth  specification.  The  remarks  of  the  learned  judge 
were  calculated  to  unduly  prejudice  the  plaintiff's  case. 

The  first,  second  and  fifth  specifications  of  error  are  sus- 
tained. 

Judgment  reversed. 


Oxnard  versus  Vamnm. 

1.  The  maldnfi^  and  dating  of  a  promissory  note  at  a  particulflr  place 
is  not  eqaivfdent  to  mak&ig  it  payable  there,  nor  does  it  supersede  the 
necessity  for  presentment  and  demand  at  the  residence  or  place  of  busi- 
ness of  the  maker  if  it  be  known,  or  if  by  due  diligence  in  nuJdng 
inquiry  it  could  be  ascertained. 

2.  Whether  or  not  due  diligence  is  used  in  making  inquiry  for  the  resi- 
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dence  or  place  of  business  of  the  maker  or  indorser,  is  in  most  oases  a 
liliiced  questioh  of  law  and  fadt ;  the  court  mUst  state  the  law  to  the 
jiiiy  according  to  the  circumstances  as  they  appear,  but  the  jury  must 
determine  the  fact 

3.  A  promise  to  pay,  by  the  indorser,  after  default  of  payment  by  the 
maker  not  only  dispenses  with  proof  of  presentment  and  notice,  but 
throws  on  the  defendant  the  burden  of  proving  laches  of  the  holder, 
and  that  the  defendant  was  ignorant  of  the  facts  at  the  making  of  the 
promise. 

4.  Lightner  v.  Will,  2  W.  &  S.   140,  and  Loose  v.  Loose,  12  Casey 
38,  followed. 

November  4th,  1885.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrbtt,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Coraraon  Pleas  No.  1  of  Allegheny 
county :  Of  October  and  November  Term,  1885,  No.  133. 

Assumpsit,  brought  by  William  Varnum  against  A.  W. 
Oxnard  upon  a  promissory  note  drawn  by  Geo.  W.  Scrana.cre 
to  the  order  of  A.  W.  Oxnard,  and  by  him  indorsed  to  G.  W. 
DeCamp,  who  in  turn  indorsed  it  to  the  plaintiff,  William 
Vamum.  Declaration  by  second  indorsee  against  first  in- 
dorser. Pleas:  1.  No  presentment.  2.  By  the  law  of  the 
place  where  the  contract  was  made  and  was  to  be  performed 
the  defendant  cannot  be  pursued  until  the  remedies  against 
the  maker  ai-e  exhausted.  3.  Payment  with  leave,  &c.,  and 
notice  that  fraud  and  failure  of  consideration  would  be 
shown,  with  proof  that  plaintiff  was  not  a  bona  fide  holder 
for  value. 

On  the  trial  of  the  case,  before  Collier,  J.,  the  following 
facts  appeared : 

Early  in  September,  1883,  Geo.  W.  Scranage  agreed  to  pur- 
chase from  Geo.  W.  DeCamp  certain  titles  or  claims  to  land 
in  West  Virginia.  As  part  of  the  consideration  for  this  pur- 
chase Scranage  gave  DeCamp  a  six  montlis'  note  for  f2,000, 
with  an  indorser,  of  which  the  following  is  a  copy : 

Pittsburgh,  September  8th,  1883. 
Six  months  after  date  I  promise  to  pay  to  the  order  of  A. 
W.  Oxnard  two  thousand  dollai*s,  without  defalcation,  value 
received.  Geo.  W.  Scranage. 

Indorsed — Pay  to  the  order  of  G.  W.  DeCamp. 

A.  W.  Oxnard. 
Pay»to  the  order  of  William  Varnum. 

G.  W.  DeCamp. 

At  the  trial  Varnum  testified  that  he  purchased  the  note  of 
DeCamp  at  Erie,  before  its  maturity,  and  for  value. 

On  cross-examination  he  said  DeCamp  informed  him  when 
he  took  the  note  that  the  maker  lived  in  West  Virginia,  his 
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recollection  being  Wheeling  was  named  as  the  latter^s  resi- 
dence. He  sent  the  note  to  a  Pittsburgh  bank  for  collection, 
without  giving  any  information  or  instructions  as  to  present- 
ment or  demand.  On  the  day  of  its  maturity  it  was  handed 
to  a  notary,  who  inquired  for  the  maker  at  several  Pittsburgh 
banks  and  then  protested  it.  At  the  date  of  maturity  Scran- 
age  was  not  in  Wheeling.  No  actual  presentment  of  the  note 
was  ever  made. 

The  notary  mailed  all  the  notices  of  protest  to  his  princi- 
pal, the  plaintifiT,  at  Erie,  and  the  latter,  some  days  later, 
mailed  the  notice  for  defendant  back  to  Pittsburgh.  Defend- 
ant's residence  was  New  Martinsville,  West  Virginia,  and  he 
had  no  place  of  business  or  post  ofiBce  address  at  Pittsburgh. 
The  notice  came  to  his  hands  some  weeks  after  the  protest, 
together  with  a  note  requesting  him  to  call  at  the  oflBce  of 
Mr.  Hughey,  to  whom  the  note  had  been  sent  for  collection. 
He  called  and  had  an  interview  with  Mr.  Hughey,  who  testi- 
fied at  the  trial  that  defendant  promised  to  pay  the  note  if  he 
would  forbear  to  sue  for  a  time  specified.  Defendant  contra- 
dicts this,  and  also  testifies  that  when  the  conversation  took 
place  he  was  not  aware  of  the  non-presentment  of  the  note. 
There  was  some  evidence  to  show  that  Scranage's  residence 
and  place  of  business  at  the  time  of  making  the  note  was  at 
Wheeling,  West  Virginia. 

The  defendant  made  the  following  offer:  "Defendant's 
counsel  proposes  to  prove  by  the  witness  on  the  stand  that  he 
is  a  practicing  attorney  in  the  state  of  West  Virginia,  and  an 
expert  in  the  laws  of  that  state ;  that  the  note  in  suit  was 
given  in  consummation  of  a  negotiation  which  had  been  car- 
ried on  in  West  Virginia,  and  which  related  exclusively  to 
property  there  situated,  and  things  there  to  be  done ;  that 
none  of  the  parties  resided  in  Pennsylvania ;  that  both  the 
maker  and  indorser  of  the  note  resided  in  West  Virginia,  and 
were  known  by  Mr.  DeCamp,  the  other  party  to  the  negotia- 
tion, to  be  residents  of  that  state ;  and  that  the  parties  met  in 
Pittsburgh,  merely  for  convenience,  by  appointment  of  Mr. 
DeCamp,  and  after  an  appointment  had  been  made  to  meet 
in  Wheeling  to  exchange  the  papers,  including  the  note  in 
suit.  This  for  the  purpose  of  showing  that  the  said  note  and 
the  indorsement  thereof  are  West  Virginia  contracts,  to  be 
governed  by  the  law  of  that  state,  to  be  followed  by  evidence 
that  the  note  was  non-negotiable  by  the  law  of  West  Vir- 
ginia, and  that  by  the  same  law  the  holder  of  such  a  note  has 
no  action  against  the  indorser  without  showing  that  he  has 
exhausted  his  remedies  against  the  makers  of  the  note  or 
showing  that  the  maker  of  the  note  is  insolvent." 

"  Objected  to  by  plaintiffs  counsel,  first,  because  they  have 
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not  shown  any  knowledge  on  the  part  of  Varnum  of  these 
facts,  and  second,  because  Varnum  is  the  bona  fide  holder  of 
this  note  before  maturity  for  value  without  notice,  and  that 
the  offer  as  a  whole  and  in  its  parts  is  incompetent  and  irrele- 
vant." Objection  sustained  and  bill  sealed  for  defendant. 
(Seventh  assignment  of  error.) 

The  defendant  requested  the  court  to  charge  inter  alia, 

"Second.  The  plaintiff  having  been  informed  when  he 
purchased  the  note  that  the  maker  thereof  lived  in  West 
Virginia,  his  sending  it  to  Pittsburgh  (where  Scranage  had 
no  residence  or  place  of  business),  and  causing  demand  or 
inquiry  to  be  made  at  sundry  banks  in  that  citjs  was  not  the 
diligent  endeavor  to  obtain  payment  from  the  maker  which 
the  law  requires  the  holder  to  make  in  order  to  render  the 
indorser  liable." 

"  Fifth.  It  is  the  duty  of  the  holder  of  a  note  to  use  due 
diligence  to  ascertain  the  maker's  residence,  and  inform  the 
notary  or  agent  charged  with  the  presentment  of  the  note, 
where  presentment  and  demand  should  be  made." 

Answer.  "The  foregoing  points,  in  so  far  as  they  are 
affirmed  in  the  general  charge,  are  affirmed,  and  in  so  far 
as  they  are  denied  in  the  general  charge  they  are  refused." 
(First  and  third  assignments  of  error.) 

The  court  charged  the  jury  as  follows :  This  is  an  action 
on  a  promissory  note.  It  has  been  read  in  evidence  to  you, 
and  is  in  these  words  : 

Pittsburgh,  September  8th,  1888. 
Six  months  after  date  I  promise  to  pay  to  the  order  of  A. 
W.  Oxnard  two  thousand  aoUars  without  defalcation,  value 
received.  George  Scranage. 

This  note,  according  to  the  evidence,  was  made  in  Pitts- 
burgh. Some  time  before  its  maturity  the  plaintiff,  who  is 
the  last  indorser,  bought  it  and  paid  money  or  its  equivalent 
therefor  in  full.  His  testimony,  and  I  believe  it  is  undisputed, 
is,  that  he  bought  it  of  Mr.  DeCamp,  one  of  the  indorsers, 
and  paid  him  in  money  and  in  exchange  notes  or  property  its 
full  value,  less  the  interest. 

When  the  note  became  due  the  drawer,  Scranage,  no  mat- 
ter where  he  lived,  was  bound  to  pay  it  if  he  were  able,  and 
could  be  made  to  pay  it ;  and  so  each  indorser,  if  properly 
protested,  is  liable.  The  plaintiff  cannot  bring  an  action 
against  them  all  in  one  suit,  but  he  can  bring  an  action 
against  the  drawer  and.  each  of  the  indorsers  separately,  and 
when  he  makes  his  money  off  one  the  party  who  has  to  pay, 
if  he  be  not  the  drawer,  has  recourse  again. 

Now,  gentlemen,  if  the  protest  was  properly  made    the 
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plaintiff  would  be  entitled  to  recover.  The  note  being  made 
at  Pittsburgh,  the  plaintiff  had  a  right  to  send  it  to  Pittsburgli 
for  collection.     . 

[The  first  question,  and  it  is  a  question  of  fact  for  you,  is, 
was  this  note  properly  protested  so  as  to  charge  A.  W.  Ox- 
nard,] to  whose  order  the  note  is  drawn,  with  the  payment 
thereof?  And  that  will  depend  upon  how  you  may  find  the 
evidence. 

The  evidence,  as  I  understand  it,  is,  that  Mr.  Vamum,  the 
plaintiff,  did  not  state  to  the  bank  that  Mr.  Scranage  lived  in 
Wheeling,  and  the  notary  got  the  note  without  knowledge  of 
that  fact ;  he  made  inquiry,  as  he  says,  at  a  number  of  banks 
and  business  houses*  and  also  examined  the  city  directory,  but 
of  course  could  not  find  Mr.  Scranage  because  Mr.  Scranage 
was  not  here.  According  to  the  testimony  of  Col.  Arnett  he 
must  have  been,  at  the  time  the  note  fell  due,  in  Greenbrier 
county,  and  not  even  at  his  regular  residence  in  Wheeling. 
Of  course  the  notary  would  not  find  him,  but  he  says  he  made 
this  search  for  him  ;  that  he  then  returned  that  he  had  made 
diligent  search,  and  immediately  mailed  the  notice  of  protest 
to  Mr.  Varnum,  the  owner  of  and  last  indorser  on  the  note. 
Mr.  Varnum  alleges  that  understanding  that  Mr.  Oxnard  lived 
in  Pittsburgh  he,  by  the  next  mail,  sent  the  notice  to  Mr. 
Oxnard  at  Pittsburgh.  Mr.  Oxnard  a  few  days  after  that 
came  to  Pittsburgh,  received  the  notice,  and,  it  is  alleged  by 
the  plaintiff,  he  then  promised  to  pay  the  note.  That  is  dis- 
puted by  the  learned  counsel  for  the  defendant,  and  that  is  a 
question  of  fact  for  you  to  determine. 

If  you  believe  that  the  notices  of  protest  were  sent  to  Mr. 
Varnum,  and  then  a  notice  was  sent  to  Pittsburgh,  and  Mr. 
Oxnard  actually  received  it  and  promised  to  pay  the  note,  he 
is  properly  charged.  If  he  did  not  make  any  such  promise, 
and  if  the  notice  was  not  sent  in  a  reasonable  time,  uuder  the 
circumstances,  of  course  he  could  not  be  charged. 

There  must  be  also  due  diligence  exercised  to  make  a  de- 
mand upon  the  drawer  of  the  note.  I  have  stated  to  you 
that  [he  was  not  obliged  to  send  the  note  to  West  Virginia, 
but  the  notary  was  bound  to  use  due  diligence  here  because 
the  note  was  dated  at  Pittsburgh,]  and  you  will  say  whether 
the  exertions  he  made  to  make  a  demand  upon  the  drawer 
were  reasonable  and  proper  under  the  circumstances.  He  did 
not  find  him  and  could  not  make  a  demand. 

Those  are  the  only  two  questions  in  the  case,  and  I  will 
stSite  them  again ;  first,  the  note  being  made  at  Pittsburgh  it 
w(is  not  necessary  to  send  it  to  West  Virginia  for  collection  ; 
and  second,  [if  due  diligence  was  exercised  here  by  the  notary 
Mr.  Varnum  was  not  obliged  to  leave  notice  at  the  bank  that 
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Scranage  lived  in  West  Virginia.  It  is  for  you  to  say,  nnder 
the  evidence  you  have  heard,  whether  there  was  due  diligence 
exercised.]  So  as  to  the  indorser,  a  notice  of  protest  must  be 
sent  to  him  in  the  usual  and  ordinary  way,  within  a  reasonable 
time.  If  he  lives  in  the  city  it  ought  to  be  sent  to  his  place 
of  business  or  residence.  If  he  lives  away,  it  ought  to  be 
sent  to  his  address.  In  this  case,  if  the  testimony  of  the 
plaintiff  is  to  be  believed,  he  thought  the  defendant  lived  in 
Pittsburgh  and  sent  it  to  him  here ;  the  defendant  actually 
got  the  notice  a  few  days  afterwards,  and  then,  [the  plaintiff 
alleges,  he  made  a  promise  to  pay  the  note.  If  you  believe 
that,  that  would  charge  him ;]  if  you  do  not  believe  it,  it 
would  not. 

Verdict  for  the  plaintiff  for  the  sum  of  $2,110  and  judg- 
ment thereon ;  whereupon  the  defendant  took  this  writ,  as- 
signing for  error  the  rejection  of  his  evidence  as  above  set 
out,  the  answer  to  the  defendant's  second  and  fifth  points,  and 
that  part  of  the  charge  inclosed  in  brackets. 

W.  Macrum^  for  the  plaintiff  in  error. — 1.  The  utmost  effect 
that  can  be  given  to  the  place  of  date  is  that  in  the  absence 
of  all  knowledge  of  the  maker's  residence  it  is  proper  for  the 
holder  to  inquire  there  for  information,  and  his  doing  so  is 
perhaps  some  evidence  of  diligence  to  ascertain  it,  the  pre- 
sumption from  the  date  being  merely  a  natural  not  a  legal  pre- 
sumption :  Browning  v.  Armstrong,  1  W.  N.  C.  347  ;  Spies  v. 
Gilmore,  1  Comst.  321 ;  Orleans  Bank  v.  Winslow,  12  Gi*ay 
469 ;  Lightner  v.  Will,  2  W.  i&  S.  140. 

2.  Where  the  facts  are  undisputed  the  question  of  due  dili- 
gence as  to  demand  and  notice  is  for  the  court :  Haley  v. 
Brown,  5  Pa.  St.  178 ;  Smith  v.  Fisher,  24  Id.  222. 

3.  If  our  first  proposition  is  proved  it  results  that  Wheeling 
was  the  place  where  the  contract  was  to  be  performed,  besides 
being  the  place  where  it  was  in  reality  made. 

In  the  recent  case  of  Brown  v.  Camden  and  Atlantic  Rail- 
road Co.,  84  Leg.  Int.  58,  the  late  C.  J.  Sharswood  says : 
'•  It  is  perfectly  well  settled  by  a  host  of  authorities,  which  it 
would  be  an  affectation  of  learning  to  quote,  that  it  is  the  law 
of  the  place  of  performance  by  which  the  mode  of  fulfilling  a 
contract,  and  the  measure  of  liability  for  its  breach,  must  be 
determined  " :  Wliart.  on  Confl.  §  401 ;  Story  on  Confl.  §  233; 
Allshouse  V.  Ramsay,  6  Whart.  331-4;  Andrews  v.  Pond,  13 
Peters  65 ;  Vam  Zant  v.  Arnold,  31  Ga.  210. 

The  doctrine  of  this  case  as  to  a  contract  made  by  parties 
in  transitu  is  laid  down  in  1  Danl.  on  Neg.  Instr.  §  87p; 
Whart.  Conf.  L.,  §§  398,  402 ;  2  Parsons,  N.  &  B.,  351. 

Whether  the  proprietor  of  a  bill  or  note  is  a  bona  fide  holder 
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is  to  be  determined  by  the  lex  loci  contractus,  that  is,  the  place 
of  payment :  Daniel  Neg.  Instr.  §  889,  citing  Allen  v.  Brat- 
ton,  47  Miss.  129;  Woodruflf  v.  Hill,  116  Mass.  310. 

Francis  S.  Bennett^  for  the  defendant  in  error. 

Mr.  Justice  Clabk  delivered  the  opinion  of  the  court,  Jan- 
uary 4th,  1886. 

It  is  undoubtedly  true,  in  general,  that  to  hold  the  indorsers, 
Ji  promissory  note  must  at  the  proper  time  be  presented  and 
payment  demanded ;  if  the  place  of  payment  be  specified,  at 
that  place,  if  not,  then  at  the  place  where  the  maker  resides, 
or  at  his  usual  and  ordinary  place  of  business,  and  notice  of 
non-payment  must  be  promptly  given. 

The  note  in  suit  was  not  payable  at  any  particular  place  ;  it 
was  made  and  dated  at  Pittsburgh,  but  the  maker  neither 
lived  nor  had  any  place  of  business  there.  There  is  some 
evidence  to  show  that  his  residence  and  place  of  business  at 
the  time  of  the  making  of  the  note  was  at  Wheeling,  in  the 
state  of  West  Virginia,  and  of  this  fact  De  Camp  and  Varnum 
would  both  appear  to  have  been  informed,  at  the  time  of  the 
transfer  of  the  note  by  the  former  to  the  latter.  Mr.  Varnum 
testifies  that  he  then  inquired  of  De  Camp  as  to  the  residence 
of  the  parties,  and  that  De  Camp  said  Oxnard  lived  in  Pitts- 
burgh and  Scranage  in  West  Virginia,  and  his  impression  was 
that  he  said  in  Wheeling.  At  the  maturity  of  the  note,  how- 
ever, it  would  appear  that  Scranage  was  in  Greenbrier  county, 
or  in  Kanawha  county,  in  that  state,  looking  after  some  mat- 
ters connected  with  a  purchase  of  lands  he  had  made  from 
De  Camp,  the  payee  of  the  note ;  but  whether  or  not  Wheel- 
ing continued  to  be  his  residence  or  place  of  business  is  not 
shown. 

Under  these  circumstances  the  learned  judge  seems  to  have 
supposed  that  because  the  note  was  dated  at  Pittsburgh,  the 
holder  was  not  obliged  to  send  it  to  Wheeling  or  elsewhere  in 
West  Virginia ;  that  the  holder  or  his  notary  was  bound  only 
to  use  due  diligence  at  the  place  where  the  note  was  made.  It 
is  very  well  settled  that  the  making  and  dating  of  a  note  at  a 
particular  place  is  not  equivalent  to  making  it  payable  there, 
nor  does  it  supersede  the  necessity  for  presentment  and  de- 
mand at  the  residence  or  place  of  business  of  the  maker  in 
order  to  charge  the  indorsers ;  it  may  have  the  effect  of  lead- 
ing the  holder,  who  has  no  knowledge  of  the  proper  place  for 
presentment,  to  suppose  that  he  might  be  there  found:  Dun- 
can V.  McCuUough,  4  S.  &  R.  480,  and  where  no  residence  or 
place  of  business  can  be  found,  an  inquiry  at  the  place  of  the 
.date  of  the  note  might  perhaps  be  regarded  as  essential  to  the 
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exercise  of  due  diligence.  This  subject  was  fully  considered 
in  Lightner  v.  Will,  2  W.  &  S.  140  ;  the  note,  upon  which  suit 
was  brought  in  that  case,  was  dated  at  Pittsburgh,  and  no 
place  of  payment  was  specified,  the  question  being  upon  the 
liability  of  the  indorsers.  The  court  said:  ^^It  has  been 
argued,  however,  that  dating  the  notes  at  Pittsburgh  is  equiv- 
alent to  making  them  payable  there,  and  that  it  was  therefore 
unnecessary,  in  order  to  make  the  indorsers  liable,  to  go  be- 
yond the  precincts  of  the  city  of  Pittsburgh  to  demand  pay- 
ment of  the  drawers.  And  indeed  it  would  seem  that  a  notion 
of  this  sort  prevailed  to  a  certain  extent  in  the  city  of  Pitts^ 
burgh,  but  certainly  it  is  an  erroneous  one.  The  circumstance 
of  tlie  notes  being  dated  at  Pittsburgh  might  be  considered, 
by  those  who  knew  nothing  to  the  contrary,  some  indication 
that  the  drawers  resided  there ;  but  by  no  reasonable  interpre- 
tation can  it  be  regarded  as  being  intended  to  make  the  notes 
payable  there.  The  contrary,  indeed,  has  been  adjudged: 
Anderson  v,  Drake,  14  Johns.  Rep.  114.  It  is  prefixed  or 
subjoined  merely  to  show  the  place  at  which  the  note  is  drawn, 
in  like  manner  and  for  the  like  purpose  as  it  is  done  in  writing 
a  letter,  but  never  done  in  either  case  with  a  view  to  show 
that  the  drawer  of  a  note,  or  the  writer  of  the  letter,  resides 
at  the  place  ;  it  at  most  only  goes  to  show  that  the  drawer  of 
the  note,  or  the  writer  of  the  letter,  was  there  at  the  time  of 
drawing  the  note  or  writing  the  letter."  In  Parsons  on  Notes 
and  Bills,  453,  it  is  said  :  **  Where  the  maker,  at  the  time  of 
signing  the  note,  lives  in  another  state  from  the  one  in  which 
the  note  is  dated  and  delivered,  and  in  which  the  holder  lives, 
a  different  question  is  presented.  Where  the  party  who  re- 
ceives a  note  under  such  circumstances  knows  when  he  takes 
it  where  the  maker  lives,  and  has  sufiBcient  time  before  its 
maturity  within  which  to  cause  a  proper  demand  to  be  made 
upon  the  maker,  it  would  seem  to  follow  that  he  should  be 
considered  as  taking  the  risk  of  a  pix>per  presentment  in  the 
state  where  the  promisor  resides."  We  may  also  refer  to 
Spies  r.  Gilmore,  1  Comstock,  S21,  and  to  Taylor  v,  Snyder, 
8  Denio,  161,  where  the  same  doctrine  is  declared.  This 
statement  of  the  law,  it  is  true,  has  not  been  universally 
adopted,  perhaps,  but  it  would  appear  to  be  the  view  generally 
accepted  ;  it  is  certainly  in  accord  with  the  peculiar  nature  of 
the  contract  of  indorsement,  and  is,  we  think,  in  harmony 
with  the  commercial  usages  of  the  country. 

Whether  or  not  due  diligence  is  used  in  making  inquiry  for 
the  residence  or  place  of  business  of  the  maker  or  indorser  is, 
in  most  cases,  a  mixed  question  of  law  and  fact ;  the  court 
must  state  the  law  to  the  jury,  according  to  the  circumstances 
as  they  appear,  but  the  juiy  must  determine  the  faet :  Stuck- 
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ert  V.  Anderson,  8  Whart.  116.  What  will  constitute  due 
diligence  to  find  either  will  in  each  case  necessarily  depend 
upon  its  peculiar  facts ;  no  fixed  rule  can  be  prescribed  which 
Tinll  apply  under,  all  circumstances,  but  the  fact  that  the  note 
is  dated  at  a  particular  place  is  doubtless  proper  to  be  consid- 
ered in  the  determination  of  that  question. 

In  the  case  at  bar,  however,  Yamum,  the  holder,  knew  that 
the  residence  or  place  of  business  of  Scranage,  the  maker, 
was  not  in  Pittsburgh,  although  the  note  was  made  and  dated 
there,  he  knew,  for  De  Camp  told  him  that  Scranage  lived  in 
West  Virginia,  and  he  says  himself  that  he  is  under  the  ira- 

?res8ion  that  De  Camp  told  him,  that  he  lived  in  the  city  of 
ITheeling.  If  Scranage  had  resided  in  Pittsburgh  when  the 
note  was  given,  and  had  afterwards  removed  from  the  state,  a 
different  question  would  be  presented,  but  as  his  residence  in 
Wheeling  was  known  to  De  Camp  at  the  time  the  note  was 
made,  and  to  Varnum,  when  by  the  indorsement  of  De  Camp 
it  was  transferred  to  him,  they  must,  in  each  case,  be  sup- 
posed to  have  taken  the  risk  of  a  proper  presentment  at  the 
place  where  the  promisor  resided.  A  person  who  takes  a 
promissory  note  by  indorsement,  if  he  proposes  to  hold  the 
indorser,  takes  it  with  the  knowledge  that  at  its  maturity  a 
proper  demand  must  be  made  upon  the  maker  for  payment, 
and  he  is  under  obligations,  at  the  time  he  receives  it,  or  in 
due  time  afterwards,  to  know,  or  at  least  to  inquire,  where  the 
maker  lives  ;  if  he  does  not,  and  refrains  from  all  inquiry,  he 
should  suffer  the  consequences  of  not  being  able  to  make  a 
regular  demand.  In  view  of  the  peculiarities  of  the  contract 
of  indorsement  and  of  the  rights  and  responsibilities  resulting 
therefrom,  the  holder  of  a  promissory  note  should  certainly  be 
held  to  the  exercise  of  such  diligence  in  this  respect  as  ordi- 
nary foresight  and  prudence  would  suggest ;  and  in  the  ab- 
sence of  any  effort  he  should,  we  think,  be  held  to  be  affected 
with  knowledge  of  that  which  by  reasonable  diligence  he 
could  have  readily  ascertained.  As  the  maker's  known  resi- 
dence and  place  of  business,  at  the  making  of  the  note,  was 
in  the  city  of  Wheeling,  where  he  was  the  proprietor  of  the 
St.  James  Hotel,  and  not  in  the  city  of  Pittsburgh,  and  as  it 
did  not  appear  that  afterwards  he  had  any  other,  it  would 
seem  that  Wheeling  was  the  place  where  inquiry  should  have 
been  made.  For  if  Scranage  was  at  the  time  in  Greenbrier  or 
Kanawha  county,  looking  after  his  lands,  he  may  have  left 
behind  him  some  provision  for  the  note ;  indeed,  although 
absent,  for  anything  that  appears,  his  errand  may  have  been 
of  a  merely  tmnsient  or  temporary  character,  his  residence 
and  place  of  business  remaining  in  Wheeling.  That  portion 
of  the  charge  of  the  learned  court,  therefore,  in  which  the 
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jury  was  instructed  that  as  the  note  was  dated  in  Pittsburgh 
it  was  sufficient  to  present  it  for  payment  there  to  bind  the 
indorsers,  under  the  special  facts  of  the  case  is  clearly  erro- 
neous. 

Thus  far  we  have  considered  the  case  apart  from,  and 
altogether  independent  of,  the  alleged  promise  of  Oxnard  to 
pay  the  note  when  it  was  presented  to  him  by  Mr.  Hughes 
after  protest.  As  to  the  circumstances  under  which  that 
promise  was  made,  much  depends  upon  the  testimony  of 
Hughes,  who  says  that  he  exhibited  to  Oxnard  not  only 
the  note  but  the  protest  of  it.  If  this  be  so,  and  Oxnard 
does  not  positively  deny  it,  the  latter  had  an  opportunity  to 
know  with  certainty  the  degree  of  diligence  actually  exer- 
cised by  the  holder  in  the  presentment.  He  would  in  the 
formal  certificate  see  that  there  was  no  presentment  of  the 
note  at  the  place  of  the  maker's  residence,  or  to  the  maker  in 
person ;  that  the  note  was  in  the  hand  of  a  notary  at  Pitts- 
burgh, and  that  inquiry  was  made  for  the  maker  at  that  place 
only.  If,  with  a  knowledge  of  these  facts  before  him,  the 
defendant,  upon  his  promise  to  pay  the  note,  obtained  for- 
bearance and  the  indulgence  of  the  plaintiff,  he  cannot  now 
repudiate  his  promise — he  must  P^y  ^  he  agreed.  Such  a 
promise  was  a  clear  waiver  of  the  laches  of  the  plaintiff, 
and  neither  presentment,  demand,  protest  nor  notice  need  be 
shown.  The  general  principle  seems  now  to  be  settled  in 
this  country  that  where  no  demand  has  been  made  or  notice 
given  a  promise  to  pay  after  maturity,  with  a  full  knowledge 
of  the  laches,  is  binding :  Parsons  on  Notes,  etc.,  595-601. 
Byles,  in  his  Treatise  on  Bills,  237,  lays  down  the  rule  thus : 
A  promise  to  pay  will  entirely  dispense  with  proof  of  pre- 
sentment or  notice,  and  will  throw  on  the  defendant  the 
double  burden  of  proving  laches,  and  that  he  was  ignorant 
of  it.  (See  also  3  Kent^s  Com.  113  ;  Chitty  on  Bills,  539; 
and  Parsons  on  Notes,  etc.,  595,  and  cases  there  cited.) 

In  our  own  state  the  law  would  seem  to  be  as  well  settled 
on  this  point  as  elsewhere.  "  That  a  subsequent  promise  to 
pay  the  note  by  an  indorser  who  has  full  knowledge  of  all  the 
facts  amounts  to  a  complete  waiver  of  the  want  of  due  notice," 
says  Mr.  Justice  Strong  in  Sherer  v.  Bank  of  Easton,  9  Casey 
134,  '^  is  settled,  and  settled  as  a  matter  of  law ;  so  does  a  part 
payment.  Some  of  the  cases  assert  that  it  is  evidence  from 
which  a  jury  may  infer  that  demand  was  duly  made  and  notice 
given,  but  many  others  declare  it  to  be  a  waiver  of  notice  it- 
self. Levy  V.  Peters,  9  S.  &  R.  125,  seems  to  assert  that  it  is 
both.  TiLGHMAN,  C.  J.,  said  that  an  acknowledgment  of  lia- 
bility (to  which  he  held  a  partial  payment  to  be  equivalent), 
carries  with  it  internal  evidence  that  the  drawer  knew  that 
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due  diligence  had  been  used  by  the  holder,  or  even  if  it  had 
not  that  still  the  drawer  confessed  that  he  was  under  an  obli- 
gation to  pay.  In  Duryee  v.  Dennison,  6  Johns,  248,  where 
it  distinctly  appeared  affirmatively  that  there  was  no  proper 
demand  and  notice,  the  indorser  was  held  liable,  on  the  ground 
that  he  subsequently  agreed  to  consider  the  demand  and  no- 
lice  as  made  in  due  time  and  himself  liable  as  indorser,  and 
this  without  any  new  consideration  for  the  agreement.  The 
subsequent  promise  was  held  to  be,  not  evidence  of  due  de- 
mand and  notice  (for  confessedly  there  had  been  none  such), 
but  a  waiver  of  any  demand  or  notice  at  all." 

So,  in  Loose  v.  Loose,  12  Casey  538,  where  the  authorities 
are  collected  and  the  whole  subject  discussed,  it  was  dis- 
tinctly held  that  a  promise  to  pay  by  the  indorser,  after  de- 
fault of  payment  by  the  maker,  not  only  dispenses  with  proof 
of  presentment  and  notice,  but  throws  on  the  defendant  the 
burden  of  proving  the  laches  of  the  holder,  and  that  the  de- 
fendant was  ignorant  of  the  facts  at  the  making  of  the  prom- 
ise. "  Regarding  it  as  a  waiver,"  says  the  court  in  the  case 
cited,  "it,  of  course,  must  be  essential  that  the  party  making 
it  knew  the  laches  which  he  is  alleged  to  have  excused,  for 
waiver  is  not  without  intention.  There  is,  however,  very 
great  harmony  in  the  decisions,  in  holding  that  a  promise  or 
acknowledgment  itself  raises  a  presumption  that  the  drawer 
of  the  bill  or  the  indorser  of  the  note  was  acquainted  with 
the  laches  of  the  holder,  which  his  promise  is  alleged  to  have 
waived.  I  know  of  but  one  case  in  which  the  opposite  doc- 
trine has  been  distinctly  asserted.  That  is  the  case  of  Trim- 
ble V.  Thorne,  16  Johns.  152,  and  it  has  often  been  spoken  of 
with  disapprobation  by  other  courts:  Breed  v.  Hillhouse,  7 
Conn.  523;  Kernan  v.  McRea,  7  Eorter  (Ala.)  184;  and  it 
was  finally  overruled  in  New  York  in  Tebbetts  v,  Dowd,  23 
Wend.  379)."  The  same  principle  is  recognized  in  the  recent 
case  of.  Moyer's  Appeal,  6  Norris  129. 

The  question  on  this  branch  of  the  case  was  therefore  one 
for  the  determination  of  the  jury,  but  we  cannot  distinguish 
in  the  verdict  as  to  the  effect  of  that  portion  of  the  charge 
relating  to  the  presentment  and  demand  at  Pittsburgh,  and 
the  case  must  be  reversed. 

Judgment  reversed,  and  venire  facias  de  novo 
awarded. 
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Pittsburgh  and  Lake  Erie  Eailroad  Company 
versus  J  ones  et  ux. 

1.  Tbe  legislative  grant  of  the  franchise  of  a  ferry  gives  only  the  right 
to  maintain  a  ferry  and  to  take  tolls;  it  does  not  give  the  right  to 
make  a  landing  upon  the  property  of  a  private  person  or  upon  a  high- 
way. 

2.  When  through  the  construction  of  a  railroad  bridge  the  travel  upon  a 
public  highway  is  obstructed,  such  obstruction  is  a  public  nuisance 
and  the  injury  to  the  owner  of  a  ferry  whose  landing  is  at  the  terminus 
of  said  highway  can  not  maintain  a  private  action  for  such  obstiiiction, 
his  injury,  though  greater  in  degree,  being  of  the  same  character  as 
Hiat  suffered  by  the  public  at  large. 

8.  A.  owned  a  ferry  and  held  a  leasehold  in  the  landing  thereof,  the 
defendant  constructed  a  railroad  so  as  to  materially  interfere  with  the 
landing  of  boats.  Held,  that  the  measure  of  damages  for  which  the 
def  en&nt  was  liable  was  the  difference  between  the  value  of  the  lease- 
hold for  the  purpose  to  which  it  was  applied,  until  the  end  of  the  term 
under  ordinary  circumstances,  and  its  value  for  the  same  time  as 
affected  by  the  construction  of  the  railroad,  and  that  it  was  enx>r  to 
allow  the  recovery  of  damages  for  the  depreciation  of  the  value  of 
the  franchise  unconnected  wiUi  the  leasehold 

November  6th,  1885.  Before  Mercxtr,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas  No  1,  of  Allegheny 
county :  Of  October  and  November  Term,  1884,  No.  150. 

Action  on  the  case  brought  by  T.  C.  Jones  and  Carrie  V., 
his  wife,  in  the  right  of  and  for  use  of  the  said  Carrie  V. 
Jones  against  the  rittsburgh  and  Lake  Erie  Railroad  Com- 
pany to  recover  damages  alleged  to  have  been  suffered  by  the 
plaintiff  by  reason  of  the  building  of  the  defendants'  railroad. 

The  declaration  alleged  that  the  plaintiff  Carrie  V.  Jones 
was  the  owner  of  the  William  McKee  Ferry  over  the  Ohio 
river,  that  to  successfully  carry  it  on  the  plaintiff  had  in  her 

f)OS8ession  a  large  steam  ferry  boat  with  appliances,  employed 
arge  numbers  of  men,  servants  and  agents,  and  had  expended 
large  sums  in  grading  and  maintaining  the  landings  of  the 
ferry,  and  has  and  had  been  for  a  long  time  engaged  in  the 
business  of  operating  the  ferry  aforesaid,  receiving  tolls  for 
ferriage ;  that  on  or  about  September  4th,  1878,  the  defendant 
well  Knowing  the  premises,  entered  upon  the  landing  on  the 
south  side  of  the  Ohio  river  and  excavated  and  filled  thereon 
and  constructed  its  railroad  tracks  upon  an  artificial  embank* 
ment  or  elevated  trestle  work,  and  maintained  the  same  so  as 
to  hinder  and  obstruct  the  said  landing  so  that  vehicles, 
passengers,  animals,  freight,  &c.,  could  not  at  ordinary,  and 
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much  less  at  extraordinary  stages  of  the  water  of  the  Ohio 
river  be  transported  by  the  said  ferry,  by  reason  whereof  the 
ferry  was  compelled  to  suspend  business,  and  a  large  portion 
of  the  traflBc  which  was  accustomed  to  be  transported  on 
said  ferry  had  been  diverted  and  lost  to  the  plaintiff. 

On  the  trial  the  evidence  showed  that  by  Act  of  Assembly 
of  April  16th,  1868,  P.  L.  607,  William  McKee,  his  heirs  and 
assigns  were  granted  the  right  to  maintain  a  public  steam 
ferry  over  the  Ohio  river  from  West  Pittsburgh  to  Allegheny 
City,  **from  where  his  present  landing  now  is,  near  Saw  Mill 
Run,  on  the  south  side  of  said  river,  to  his  present  landing  at 
the  termination  of  Chartier  Street  on  the  bank  of  said  river 
.  .  .  and  the  exclusive  right  and  privilege  to  use  said  landings 
and  the  said  river  between  the  same  as  a  public  ferry  " ;  that 
the  said  franchise  became  vested  in  1875  in  Carrie  V.  Jones ; 
that  in  1876  Mrs.  Jones,  then  Carrie  V.  Kountz,  obtained  a 
lease  for  five  years  of  a  piece  of  ground  situated  at  the  foot  of 
Main  Street,  Pittsburgh,  to  be  used  as  a  ferry  landing ;  that 
a  part  of  Main  Street  was  also  so  occupied ;  that  in  July, 
1878,  the  defendant,  under  an  ordinance  of  the  city  of  Pitts- 
burgh, built  a  bridge  for  the  purposes  of  its  railroad  crossing 
Main  Street,  which  bridge  interfered  with  landing  from  the 
plaintiffs  ferry  boat  when  there  was  thirteen  or  fifteen  feet  of 
water  or  over  in  the  river,  which  was  the  case  some  fifteen  or 
twenty  days  in  the  year;  that  in  November,  1878,  Mrs.  Jones 
sold  the  boat  and  ceased  to  occupy  the  ferry.  The  plaintiffs 
claimed  to  recover  the  amount  of  permanent  damage  done  to 
the  ferry,  and  propounded  to  a  witness  the  following  question : 
"What  in  your  judgment  is  the  diflference  between  the  value 
of  this  ferry  franchise  before  the  construction  of  the  railroad 
and  its  value  after  the  railroad  was  constructed  as  affected  by 
it  ?  "  The  question  was  objected  to ;  the  objection  overruled ; 
whereupon  the  defendant  excepted.  (First  assignment  of 
error.^ 

The  plaintiff  presented  the  following  points: 

1.  The  plaintiff,  by  virtue  of  her  ownership  of  the  ferry 
franchise,  designated  in  the  Act  of  April  16th,  1863,  in  evi- 
dence, possessed  an  exclusive  right  to  maintain  a  public  steam 
ferry,  as  designated  in  said  Act,  and  any  interference  with 
this  ferry  franchise  by  the  defendant  company,  if  it  did  so  in- 
terfere, constitutes  such  a  taking  of  private  property  for 
public  use  as  is  forbidden  by  the  constitution  of  this  Com- 
monwealth, without  just  compensation  paid  or  secured  to  the 
owner  thereof,  and  the  verdict  should  be  for  the  plaintiff. 

2.  If  the  jury  believe  from  the  evidence  that  the  defendant 
company  has  constructed  its  roadway  over  the  landing  which 
the  plaintiff  used  as  a  landing  under  a  franchise  or  grant  of 
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the  legislature  of  Pennsylvania,  passed  April  16,  1863,  in 
evidence,  at  such  an  elevation  as  to  practically  deprive  her  of 
the  use  of  said  franchise  or  grant,  when  the  Ohio  river  rises 
to  a  stage  of  thirteen  feet  or  more,  this  fiict  is  for  the  jury-  to 
consider  as  an  element  of  damage  in  arriving  at  a  verdict. 

3.  The  defendant  company  being  vested  with  the  right  of 
eminent  domain,  is  liable  to  all  consequential  damages, 
which  includes  all  damages  other  than  those  suffered  by  the 
actual  taking  possession  of  lands,  and  in  ascertaining  these 
damages  to  plaintiff,  the  jury  are  to  consider  all  inconvenience 
and  damage  occasioned  to  plaintiff  by  reason  of  the  loss  of 
trade,  and  stoppage  of  ferry  caused  by  the  construction  of  the 
defendant's  roadway. 

4.  The  true  rule  for  valuing  the  datnages  to  plaintiffs' 
property  is  the  difference  between  the  value  of  the  ferry 
franchise  before  the  construction  of  the  railroad,  and  its  value 
after  the  railroad  was  constructed  as  affected  by  it. 

5.  If  the  jury  believe  from  the  evidence  that  the  plaintiff's 
ferry  franchise  was  damaged  by  reason  of  the  construction  of 
the  defendant  company's  roadway,  the  amount  of  such  damage 
is  not  a  matter  of  discretion  for  the  jury,  but  they  should 
allow  such  compensation  to  plaintiff  as  they  find  from  the 
evidence  will  compensate  the  loss  she  has  sustained. 

To  which  points  the  court  made  answer:  "In  so  far  as 
these  points  are  affirmed  by  the  general  charge  they  are 
affirmed,  and  in  so  far  as  they  are  denied  in  the  charge  they 
are  refused." 

The  defendant  presented  the  following  points: 

1.  That  the  Act  of  April  16th,  1868,  by  which  the  ferry 
claimed  by  plaintiffs  was  created,  only  gives  to  the  owners  of 
the  ferry  the  right  to  maintain  a  ferry  between  certain  points 
and  to  take  tolls  therefor,  and  did  not  give  to  William  McKee, 
or  the  plaintiffs  claiming  under  him,  any  right  or  title  to  the 
landing  above  low  water  mark  at  the  terminus  of  the  ferry. 

2.  That  the  plaintiffs  have  not  shown  any  right  or  interest 
in  or  over  the  land  occupied  by  the  defendant  company  for  its 
railroad,  and  therefore  cannot  recover  in  this  case,  and  the 
verdict  of  the  jury  must  be  for  the  defendant. 

3.  That  even  if  the  construction  of  defendant's  railroad 
across  Main  Street  is  an  obstruction  to  travel  thereon,  still 
such  obstruction  would  be  a  public  nuisance,  and  the  plain- 
tiffs have  not  shown  any  special  or  peculiar  injury  therefrom 
not  common  to  the  public,  and  cannot  recover  for  such  ob- 
struction, and  the  verdict  must  be  for  the  defendant. 

If  the  court  should  refuse  to  affirm  the  foregoing  points 
then  it  is  asked  to  charge : 

4.  That  the  measure  of  damages  in  this  case  is  the  actual 
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loss  sustained  by  Carrie  V.  Jones,  by  reason  of  the  defend- 
ant's acts,  in  the  operation  of  the  ferry  during  the  time  that 
she  operated  it  after  the  construction  of  plaintiffs  railroad, 
namely,  until  November,  1878. 

5.  That  the  plaintiffs  have  not  shown  that  any  damage  or 
loss  occurred  during  this  period,  and  therefore  the  verdict 
must  be  for  the  defendant. 

6.  That  plaintiffs  cannot  recover  in  this  case  for  permanent 
depreciation  or  damage  to  their  ferry  by  reason  of  the  location 
and  construction  of  defendant  company's  railroad  under  its 
right  of  eminent  domain,  and  the  jury  should  disregard  all 
testimony  as  to  damages  based  on  permanent  depreciation. 

To  which  points  the  court  gave  the  same  answer  as  had 
been  given  to  the  plaintiff's  points. 

The  general  charge  of  the  court  was  as  follows : 

The  plaintiff,  Mrs.  Jones,  seeks  to  recover  damages  at 
your  hands  for  an  injury  to  a  franchise  or  ferry  right  possessed 
by  her,  which  right  she  claims  was  granted  by  an  Act  of  Assem- 
bly which  has  been  read  in  your  hearing.  She  alleges  she 
had  a  title  at  the  time  of  bringing  this  suit  to  the  ferry  plant 
— ^water  privileges  and  appliances  to  run  the  ferry,  and  she 
alleges  that  in  1878  the  defendant  company,  the  Pittsburgh 
and  Lake  Erie  Railroad  Company,  built  their  road  on  piles  or 
trestles  in  front  of  her  landing  in  such  a  manner  as  to  inter- 
fere with  the  use  of  it,  to  deprive  her  of  business,  and  in  such 
a  manner  that  when  high  water  came  she  could  not  run  the 
ferry  properly,  nor  could  travelei-s  with  horses  and  wagons 
get  under  the  bridge  which  the  railway  company  had  built 
over  Main  Street,  in  the  city  of  Pittsburgh.  By  reason  of 
these  acts  the  plaintiff  alleges  that  her  franchise  has  been 
damaged  and  her  business  injured. 

Now  there  are  some  legal  questions  in  this  case  that  are  of 
a  good  deal  of  importance,  which  will  be  considered  hereafter 
by  the  court  in  banc. 

It  seems  that  in  1878,  and  for  a  long  period  before,  the 
plaintiffs  had  a  landing  with  the  ferry  right,  which  right  is 
undisputed.  The  evidence  seems  to  indicate  that  Mrs.  Jones 
owns  the  franchise  or  charter  alone*  she  having  sold  the  boat 
in  1878,  but  not  the  charter.  It  is  alleged  that  in  1878,  or  a 
little  prior  to  that,  a  public  street  was  laid  out,  ending  about 
this  place.  Some  of  the  witnesses  say  the  boat  had  been 
landing  there  not  more  than  fifty  feet  each  way  from  it,  for  a 
number  of  years  under  this  charter,  and  when  the  street  was 
paved  they  moved  the  landing  up  to  the  street.  The  railroad 
came  along,  and  it  is  alleged  put  down  their  piles  in  such  a 
manner  that  there  was  no  place  to  go  through  except  this 
street,  there  being  abutments  above  and  piles  on  either  side ; 
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that  even  if  the  plaintifif  had  a  right  by  a  lease  it  would  be 
impossible  to  get  up ;  there  was  only  one  place  of  egress,  and 
that  was  by  a  public  street. 

[Now,  gentlemen,  we  say  to  you  if  you  believe  that  the  rail- 
road company  obstructed  and  damaged  the  landing  by  their 
location  and  building  of  the  road  where  they  did,  across  the 
street  and  across  this  place  in  front  of  their  ferry  right — and 
about  this  there  is  very  little  dispute — the  evidence  shows 
that  there  is  great  injury  done,  the  plaintiff  would  be  entitled 
to  recover  for  that  injury  in  this  action.] 

Then  the  only  question  remaining  is  what  was  the  extent  of 
the  damage.  Upon  that  you  have  heard  testimony  from  a 
high  amount  down  to  almost  nothing.  The  rule  is  this:  You 
can  only  give  damages  for  the  loss  of  Mrs.  Jones'  business 
while  she  owned  and  ran  it  She  sold  the  boat  and  did  not 
run  the  business,  I  think,  after  November,  1878.  Of  course, 
she  can  recover  for  no  loss  of  business  when  her  sister.  Miss 
Katie  Eountz,  was  running  the  boat,  I  mean  as  far  as  the 
business  is  concerned ;  loss  in  trade.  She  can  recover  for  no 
loss  in  her  business  from  1878,  when  she  sold  the  boat.  It  is 
claimed  upon  that  question  by  the  learned  counsel  for  the 
defendant  that  there  is  no  proof  that  she  suffered  any  loss ; 
on  the  other  hand  plaintiffs  contend  there  is  proof  she  did 
suffer  some  damage.  You  will  have  to  examine  the  evidence 
and  determine  that  fact ;  I  cannot  say  that  there  is  no  evi- 
dence ;  but  that  does  not  affect  the  rieht  if  she  had  the  fran- 
chise. That  Mrs.  Jones  still  owns,  and  whatever  damage  has 
been  caused  to  that  franchise  by  the  building  of  this  road  up 
to  the  time  of  bringing  her  suit  in  1884,  she  has  a  right  to 
recover  because  it  is  an  injury  to  her  right,  a  right  purchased 
by  her,  or  given  to  her,  it  makes  no  difference  which. 

[The  rule  of  damage  is  this:  what  has  the  value  of  her 
franchise,  the  franchise  alone,  been  injured  by  reason  of  the 
construction  of  that  railroad  ?  It  is  alleged  that  it  would  not 
sell  for  as  much  as  before  the  construction  of  the  road  by  rea- 
son of  this  obstruction ;  that  people  cannot  get  their  wagons 
on  and  off  the  ferry  when  there  is  a  fifteen  foot  stage  of  water 
in  the  river ;  that  for  ten  or  fifteen  days  after,  according  to 
the  testimony,  they  are  deprived  of  the  use  of  this  franchise. 
You  will  determine  from  the  evidence  how  much  less  the  fran- 
chise is  worth,  how  much  the  market  value  of  it  has  been 
lowered  by  this  obstruction;  whatever  that  is  the  plaintiff 
would  be  entitled  to  recover.] 

Some  of  the  witnesses  say  the  franchise  would  be  damaged 
$5,000,  some  $20,000,  $25,000,  but  those  witnesses  you  will 
have  observed  valued  the  business  as  if  Mrs.  Jones  was  now 
running  it.     She  is  not  entitled  %to  that,  as  I  have  said,  but 
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only  to  her  loss  while  she  had  it,  as  far  as  the  business  is  con- 
cerned, in  1878,  November,  1878,  her  sister  owning  the  busi- 
ness from  that  time  on.  The  plaintiff  still  owns  the  franchise, 
and  the  entire  damage  to  it  up  to  the  time  of  bringing  her 
suit  she  is  entitled  to. 

In  brief,  gentlemen,  the  only  question  for  you  to  determine 
is  this  question  of  fact. 

The  jury  found  a  verdict  for  the  plaintiff,  and  assessed  the 
damages  at  $4,258.33,  and  judgment  was  subsequently  entered 
on  the  verdict.  The  defendant  took  this  writ  assigning  for 
error  the  admission  of  evidence  as  to  the  difference  in  value 
of  the  ferry  franchise  before  and  after  the  construction  of  the 
railroad  (1st  assignment) ;  the  refusal  of  the  defendant's 
points  (2d,  3d,  4th,  5th,  6th,  and  7th  assignments),  the  answer 
to  tlie  plaintiff's  points  (8th,  9th,  10th,  11th  and  12th  assign- 
ments;) the  portion  of  the  charge  included  above  between 
the  first  pair  of  brackets  (13th  assignment)  ;  and  the  portion 
of  the  charge  included  above  between  the  second  pair  of 
brackets  (14th  assignment). 

Reed  (with  him  Knox)^  for  'plaintiff  in  error. — The  Act  of 
legislature  conferred  no  right  upon  McKee  to  occupy  or  use  the 
landing  against  the  riparian  owner  or  against  the  defendant 
occupying  the  land  by  virtue  of  an  agreement  with  said  owner. 
There  is  no  right,  custom  or  prescription  in  this  state  by  which 
one  man  can  land  or  receive  freight  on  waters  freehold  on  the 
banks  of  a  navigable  river  without  his  consent,  even  though 
it  be  on  a  public  highway:  Cooper  v.  Smith,  9  S.  &  R.,  26 ; 
Chess  V.  Manown,  3  Watts,  219 ;  Chambers  v.  Furry,  1  Yeates, 
16.7  ;  Bird  v.  Smith,  8  Watts,  434,  the  Commonwealth  could 
grant  such  a  right  only  on  compensation  made  to  the  land- 
owner :  Root  V.  Commonwealth,  2  Out.,  174.  The  rights  of 
McKee  under  the  Act  necessarily  ceased  at  the  water's  edge. 

For  the  obstruction  of  a  public  highway  no  private  person 
can  maintain  an  action,  unless  he  has  received  a  special  injury, 
distinct  in  kind  from  that  suffered  by  the  public :  Buck  Mt. 
Coal  Co.  V.  Lehigh  Coal  Co.,  14  Wr.,  98 ;  Reading  v.  Com- 
monwealth, 1  Jones,  196 ;  Black  v.  P.  &  R.  R.,  8  P.  F.  S., 
263 ;  P.  &  Ohio  Canal  Co.  v.  Graham,  13  Id.,  296 ;  Cumberland 
Valley  Railroad  Co.'s  Appeal,  12  Id.,  226  ;  Rung  v.  Shone- 
berger,  2  Watts,  23 ;  Mechling  v.  Kittanning  Bridge  Co.,  1 
Grant,  416 ;  Flanagan  v.  Philadelphia,  8  Phila.,  110.  The 
plaintiff  here  has  shown  no  special  injury  different  from  that 
to  the  public  at  large ;  if  this  had  been  the  case  of  this  ob- 
struction of  the  river  by  a  bridge,  a  private  action  could  not 
have  been  maintained:  Blackwell  v.  Old  Colony  R.  R.  Co., 
122  Mass.,  1 ;  a  fortiori^  it  cannot  be  maintained  in  the  present 
^  1  Amerman— 14 
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case  where  the  plaintifiTs  rights  extend  only  to  low  water 
mark. 

The  constitutional  provision  requiring  corporations  invested 
with  the  power  of  eminent  domain  to  "  make  just  compensa- 
tion taken,  injured  or  destro^yed  by  the  construction'*  of  their 
works :  Const.,  Art.  XVI.,  §  8,  does  not  apply  to  a  case  like 
the  present ;  it  applies  only  where  in  a  case  of  no  actual  tak- 
ing,  an  action  at  law  would  have  lain  had  the  injury  been 
committed  by  a  private  person.  If  this  bridge  had  been  built 
by  a  private  person,  no  action  would  have  lain  on  the  part  of 
a  person  not  specially  damaged.  But  if  the  plaintiff  can 
recover  at  all,  the  court  erred  in  its  ruling  as  to  the  measure 
of  damages.  The  plaintiff  sold  her  ferry  boat  and  ceased  to 
operate  the  ferry  four  months  after  the  construction  of  the 
bridge,  since  that  time  she  has  not  received  or  charged  rent  for 
the  ferry.  The  recovery  should  be  confined  to  the  loss  actu- 
ally suffered  during  those  four  months,  and  not  extended  to 
the  permanent  injury  to  the  franchise. 

Winfield  S.  Wilson  (with  him  George  D,  Riddle)^  contra. — 
The  jury  having  found  that  the  plaintiff  has  been  materially 
injured,  the  only  question  which  can  properly  arise  is  as  to 
the  measure  of  damages. 

Proof  of  possession  and  uninterrupted  use  of  the  landings, 
would  have  been  sufficient  to  sustain  this  action :  Trotter  v. 
Harris,  2  Y.  &  J.,  285 ;  a  grant  of  a  privilege  of  landing  upon 
the  land  of  another  is  presumable  from  a  use  of  it  for  a  long 
time:  Bird  v.  Smith,  8  Watts,  434.  The  injury  suffered  by 
the  plaintiff  was  different  in  kind,  she  had  an  exclusive  right 
of  ferriage,  which  the  construction  of  the  railroad  rendered  it 
impossible  to  exercise  when  the  water  was  above  a  thirteen 
feet  stage ;  this  certainly  was  an  injury  peculiarly  different  in 
character  from  that  sustained  by  any  other  person  having  the 
right  to  navigate  the  Ohio  river  at  this  point:  Art.  XVI.,  §  8, 
of  the  Constitution  is  here  applicable :  City  of  Reading  v.  Alt- 
house,  12  Norris,  400 ;  Pusey  v.  Allegheny  City,  2  Out.,  622, 
there  being  no  special  remedy  provided  by  law,  case  is  a 
proper  form  of  action :  Patent  v.  Phila.  &  Reading  R.  R.  Co., 
14  W.  N.  C,  550.  The  rule  of  damages  was  correct :  Field 
on  Damages,  §§  20,  182 ;  Schuylkill  Navigation  Co.  v.  Farr,  4 
W.  &  S.,  875 ;  Same  v.  Thoburn,  7  S.  &  R.,  411. 

Mr.  Justice  Trunkby  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

The  Act  of  April  16th,  1868,  vested  in  William  McKee  the 
right  to  maintain  a  public  steam  ferry  over  the  river  Ohio, 
fx'om  where  his  landing  was  at  the  date  of  the  Act,  near  Saw 
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Mill  Run,  in  West  Pittsburgh,  to  his  landing  at  the  termina- 
tion of  Chartier  street  in  the  city  of  Allegheny,  with  exclu- 
sive right  to  said  landings,  and  the  river  between  the  same  as 
a  public  ferry;  and  all  persons  are  prohibited  from  using  said 
river  for  the  purpose  of  a  ferry  within  three  hundred  yards 
above  and  three  hundred  yards  below  said  landings.  This 
right  is  said  to  be  now  vested  in  the  plaintiff. 

It  is  plain  from  the  testimony  on  both  sides  that  no  title  in 
fee  simple  to  a  landing  was  ever  vested  in  the  owner  of  the 
charter,  and  that  the  respective  owners  leased  land  for  the 
purpose  of  a  landin?  until  1878,  at  which  date  the  owner  began 
to  occupy  a  part  of  Main  street  for  a  landing.  If  the  plain- 
tiff has  a  right  to  use  that  street  which  is  not  common  to  all 
other  persons,  no  sign  of  her  title  to  such  right  appears  in  the 
evidence.  She  has  an  exclusive  right  to  use  the  river  in  that 
locality  for  a  public  ferry,  but  for  aught  that  appears,  other 
persons  navigating  the  river  for  other  purposes  have  as  good 
right  as  she,  to  stop  at  the  river  terminus  of  that  street  and 
pass  over  it.     Both  the  river  and  street  are  public  highways. 

McKee,  or  any  person  holding  under  him,  might  have  ac- 
quired a  landing  in  fee,  or  by  perpetual  lease,  had  any  owner 
of  the  shore  been  willing  to  so  sell  or  lease,  but  no  right  to  a 
landing  was  conferred  by  the  legislative  grant ;  nor  had  the 
legislature  power  to  give  the  right  to  take  land  for  such  pur- 
pose without  the  owner's  consent,  or  without  first  making 
compensation  or  giving  security  for  payment  of  its  value  to 
the  owner.  The  owner  of  the*8oil  has  the  exclusive  right  of 
landing  on  hi* own  soil,  on  the  banks  of  all  navigable  rivers: 
Cooper  V.  Smith,  9  S.  &  R.  26.  In  that  case  the  charter  con- 
tained a  provision  that  the  grantee  might  "make  or  cause  to 
be  made  a  good  and  sufficient  landing  on  both  sides  of  the 
river  Yonghiogheny,  at  or  near  the  place  where  he  hath  for- 
merly kept  the  ferry ; "  and  it  was  ruled  that  no  right  was 
conferred  to  make  a  landing  on  the  soil  of  the  riparian  owner, 
without  his  consent,  not  even  on  the  public  road.  The  prin- 
ciple there  decided  has  been  repeatedly  recognized  in  this 
Commonwealth,  and  never  denied. 

As  the  case  stands,  when  this  suit  was  begun  and  when  the 
defendant  built  the  railroad,  the  plaintiff  owned  no  right  of 
landing  unless  under  a  lease  for  years.  Her  charter  vests  no 
right  to  take  land  without  the  owner's  consent,  and  if  no 
statute  exists  authorizing  her  to  take  it  without  such  consent 
upon  making  compensation,  she  could  only  acquire  a  landing 
by  contract.  If  she  held  no  landing  by  lease  or  other  con- 
tract, how  can  she  maintain  a  private  action  against  the  de- 
fendant for  constructing  and  maintaining  a  public  highway 
on  the  bank  of  a  navigable  river?     The  fact  that  she  alone 
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has  the  right  to  a  public  ferry  for  six  hundred  yards  along 
the  bank,  and  uses  part  of  a  public  street  for  a  landing,  shows 
that  the  consequent  damage  to  her  may  be  greater  in  degree 
than  to  others,  but  does  not  show  that  the  injury  is  different 
in  kind,  or  that  the  rest  of  the  public  may  not  suffer  in  the 
same  way :  Blackwell  v.  Old  Colony  Railroad  Co.,  122  Mass. 
1.  Her  right  to  navigate  the  river  with  a  public  ferry,  with- 
out competition,  is  the  extent  of  her  grant;  in  all  other  re- 
spects she  is  one  of  the  public,  using  the  river  subject  to  the 
restrictions  made  by  fche  commonwealth,  and  has  no  right  not 
common  to  other  persons.  If  it  be  true  that  the  defendant 
built  its  roadway  along  the  south  bank  of  the  river,  in  the 
city  of  Pittsburgh,  without  authority  of  law,  as  the  plain- 
tiff alleges,  in  absence  of  a  right  of  landing  injured  by  the 
nuisance,  she  has  suffered  no  special  injury  entitling  her  to  a 
civil  remedy :  Buck  Mountain  Coal  Co.  v,  Lehigh  Coal  &  Nav. 
Co.,  50  Pa.  St.,  91 ;  Cumberland  Valley  Railroad  Co.*8  Appeal, 
62  Id.,  218  ;  Canal  Co.  v.  Graham,  63  Id.,  296.  If  the  road  was 
built  with  authority  of  law,  then  the  highway  was  lawfully 
built  alongside  of  another  highway,  and  all  persons  using  the 
latter  suffer  the  same  kind  of  benefit  or  injury  from  the  con- 
struction of  the  former,  though  the  degree  of  benefit  or  injury 
may  be  different.  In  such  case,  if  navigation  has  been  im- 
peded to  any  extent,  it  has  been  done  by  authority  of  the 
Commonwealth.  The  injury  is  of  the  same  nature  as  as  injury 
done  by  the  building  of  a  bridge  over  a  navigable  river,  which 
to  some  extent  impedes  navigation.  If  in  the  building  of  a 
railroad  a  landing  be  injured  or  destroyed,  the  owner  is  entitled 
to  compensation.  The  owners  of  the  soil,  and  their  tenants 
holding  under  leases,  mav  be  specially  injured.  If  the  plain- 
tiff held  a  leasehold  landing  which  was  injured  by  the  build- 
ing of  the  road,  she  is  entitled  to  recover  for  the  injury  done 
by  the  diminution  in  value  of  that  estate.  Both  tenant  and 
landlord  may  have  been  injured. 

The  plaintiff  seems  to  contend  that,  by  reason  of  the  defend- 
ant's liability  to  make  just  compensation  tor  property  taken, 
injured,  or  destroyed  in  the  construction  or  enlargement  of  its 
works,  it  is  liable  for  an  injury  resulting  from  the  crossing  of 
a  public  street,  to  the  mere  franchise  of  a  public  ferry,  uncon- 
nected with  the  right  of  landing,  the  injury  being  diversion 
of  business  from  the  ferry.  Had  the  owners  of  the  dhore  re- 
fused to  permit  McKee,  or  those  holding  the  charter,  to  land 
on  their  soil,  prior  to  the  opening  of  Main  street,  the  franchise 
probably  would  have  been  worth  little,  or  had  they  refused  to 
renew  leases  the  loss  to  the  owner  of  the  franchise  would 
have  been  heavy,  yet  nobody  would  have  been  liable  for 
diimages.     No  legal  wrong  would  have  been  done  McKee  had 
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the  riparian  owners  kept  him  off  their  lands.  Now  the  only 
legal  injury,  if  any,  is  to  a  leasehold  estate.  At  the  end  of 
the  plaintiffs  term,  her  right  of  landing  ended.  Because  of 
her  franchise  on  the  river  she  has  no  special  right  on  the  street. 
For  the  mere  inconvenience  to  the  public  on  a  public  street 
or  road,  resulting  from  a  railroad  crossing,  at  grade  or  other- 
wise, an  action  will  not  lie  at  the  suit  of  a  private  person. 
The  inconvenience  to  the  public  caused  by  building  a  railway 
over  a  street,  or  the  convenience  resulting  from  building  a 
bridge  over  a  river,  though  diverting  business  from  a  ferry,  is 
not  an  injury  to  private  property  for  which  the  owner  of  the 
ferry  may  recover  damages.  A  lawful  construction  of  a  rail- 
way over  a  street,  or  of  a  bridge  over  a  river,  though  likely  to 
diminish  the  receipts  of  a  ferry,  is  not  iiyury  to  private  prop- 
erty in  .the  franchise  for  the  ferry,  within  the  intendment  of 
the  Constitution. 

The  numerous  points  presented  by  the  respective  counsel 
were  answered  as  follows :  **  In  so  far  as  these  points  are 
affirmed  in  the  general  charge  they  are  affirmed,  and  in  so  far 
as  they  are  denied  in  the  charge  they  are  refused."  Every 
principle  contained  in  the  points  not  repeated  in  the  charge 
must  be  taken  as  denied.  As  the  charge  was  brief,  it  is  not 
difficult  to  ascertain  what  points  were  denied ;  it  might  be 
difficult  to  say  how  the  jury  understood  the  answers. 

The  defendant's  first  point,  namely,  "  That  the  Act  of  April 
16th,  1863,  by  which  the  ferry  claimed  by  plaintiffs  was  cre- 
ated, only  gives  to  the  owners  of  the  ferry  the  right  to  main- 
tain a  ferry  between  cerUiin  points  and  to  take  tolls  therefor, 
and  did  not  give  to  William  McKee,  or  the  plaintiffs  claiming 
under  him,  any  right  or  title  to  the  landing  above  low-water 
mark  at  the  terminus  of  the  ferry,"  ought  to  have  been  af- 
firmed. So  much  of  the  charge  as  was  inconsistent  with  that 
point  was  error. 

A  lease  was  adduced  in  evidence  by  the  defendant,  from 
James  Wood,  to  the  plaintiff,  for  a  piece  of  ground  to  be  used 
for  a  ferry  landing,  for  the  term  of  five  years  from  April  1st, 
1877,  and  there  was  some  oral  testimony  tending  to  show  that 
it  was  surrendered  before  the  end  of  the  five  years,  but  the 
fact  was  for  the  jury.  Therefore  the  defendant's  second  point 
was  rightly  refused.  If  there  was  evidence  to  satisfy  the  jury 
that  the  plaintiff  had  an  interest  in  land  occupied  by  the 
defendant,  it  was  immaterial  by  which  paAy  it  was  offered. 

Had  the  words  •*  and  the  verdict  must  be  for  the  defendant" 
been  omitted  from  the  defendant's  third  point,  it  should  have 
been  affirmed.  The  proposition,  "  that  even  if  the  construc- 
tion of  defendant's  railroad  across  Main  street  is  an  obstruc- 
tion to  travel  thereon,  still  such  obstruction  would  be  a  public 
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nuisance,  and  the  plaintiflfe  have  not  shown  any  special  or 
peculiar  injury  not  common  to  the  public  and  cannot  recover 
for  such  obstruction/'  was  correct ;  but  it  did  not  follow  that 
the  verdict  must  be  for  the  defendant.  The  plaintiff  could 
not  recover  for  such  obstruction,  but  might  on  other  ground. 

On  the  question  of  damages  the  plaintiff  prayed  instruc- 
tions that  the  plaintiff  was  entitled  to  recover  all  damage  done 
to  her  property  in  the  ferry  and  landing  by  the  construction 
of  the  railroad ;  and  the  defendant  prayed  instruction  that 
the  plaintiff  could  only  recover  for  the  actual  loss  she  had 
sustained  after  the  construction  of  the  railroad  until  Novem- 
ber, 1878 ;  that  she  had  shown  no  loss  within  that  period  ; 
and  that  she  could  not  recover  damages  based  on  permanent 
depreciation.     The  lop-rned  judge  charged  as  follows  : — 

"You  can  only  give  damages  for  the  loss  of  Mrs.  Jones's 
business  while  she  owned  and  ran  it.  She  sold  the  boat  and 
did  not  run  the  business,  I  think,  after  November,  1878. 
....  That  (the  franchise)  Mrs.  Jones  still  owns  and  what- 
ever damage  has  been  caused  to  that  franchise  by  the  building 
of  this  road  up  to  the  time  of  bringing  her  suit,  in  1884,  she 
has  a  right  to  recover  because  it  is  an  injury  to  her  right,  a  right 
purchased  by  her,  or  given  to  her,  it  makes  no  difference  which. 
The  rule  of  damage  is  this :  what  has  the  value  of  her  fran- 
chise, the  franchise  alone,  been  injured  by  the  construction  of 
that  railroad?  It  is  alleged  that  it  would  not  sell  for  as 
much  as  before  the  construction  of  the  road  by  reason  of  this 

obstruction You  will  determine  from  the  evidence  how 

much  less  the  franchise  is  worth;  how  much  the  market  value 
of  it  has  been  lowered  by  this  obstruction  ;  whatever  that  is 
the  plaintiff  would  be  entitled  to  recover The  plain- 
tiff still  owns  the  franchise,  and  the  entire  damage  to  it  up 
to  the  time  of  bringing  her  suit  she  is  entitled  to." 

Thus  the  jury  were  instructed  to  allow  damages  to  plaintiff 
for  loss  of  business  from  the  time  of  occupancy  by  defendant 
till  November,  1878;  to  allow  damage  caused  to  the  franchise 
up  to  the  date  of  suit  in  July,  1884 ;  to  determine  how  much 
less  the  fanchise  is  worth  by  reason  of  the  obstruction,  and 
that  is  what  the  plaintiff  is  entitled  to  recover ;  and  that  she 
is  entitled  to  the  entire  damage  to  her  franchise  up  to  the  time 
of  bringing  her  suit.  Were  anything  wanting  to  render  it 
uncertain  whether  the  jury  were  instructed  to  find  the  total 
depreciation  in  value  of  the  franchise,  or  only  the.  depreciation 
up  to  the  time  the  suit  was  begun,  it  may  be  found  in  the  ad- 
mission of  testimony  to  show  "the  difference  between  the 
value  of  the  ferry  franchise  before  the  construction  of  the  rail- 
road, and  its  value  after  the  railroad  was  constructed,  as  af- 
fected by  it."     The  admission  of  such  testimony  was  objected 
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to,  but  was  received  all  through  the  trial.  The  plaintiff  made 
no  effort  to  prove  the  amount  of  injury  to  the  franchise  up  to 
the  date  of  bringing  suit ;  she  proposed  to  prove  the  total 
damage  to  her  perpetual  franchisc^and  that  the  court  allowed. 
It  is  unnecessary  to  inquire  how  the  jury  could  determine  the 
damage  for  a  few  years,  when  the  witnesses  testified  to  dam- 
ages respecting  a  franchise  for  all  time. 

It  has  already  been  remarked  that  the  plaintiff  can  recover 
no  damage  for  the  alleged  injury  to  the  franchise  only,  uncon- 
nected with  a  landing.  The  testimony  which  was  offered  to 
show  such  damage  was  inadmissible,  for  altliough  the  franchise 
was  perpetual  there  is  no  evidence  of  a  right  of  landing  for 
more  than  a  few  years.  The  term  of  the  lease  expired  April 
Ist,  1882.  In  case  that  lease  was  in  force  when  the  defendant 
took  the  land,  what  was  the  value  of  the  leasehold  for  its  pur- 
pose, until  the  end  of  the  term?  How  much  less  was  it 
worth  as  affected  by  the  railroad?  The  difference  is  the 
amount  of  the  plain tiff*s  damage.  The  counsel  for  plaintiff 
are  right  in  their  position  that  she  is  entitled  to  recover  in  this 
action  all  the  damages  resulting  from  the  acts  of  the  defend- 
ant. She  owned  and  used  the  ferry  when  the  railroad  was 
built,  and  it  is  manifest  that  the  occupancy  by  the  defendant 
is  permanent.  In  such  a  case  as  this  the  damages  should  be 
determined  on  similar  principles  as  govern  in  proceedings 
under  the  general  railroad  laws  where  land  is  taken,  injured, 
or  destroyed  by  the  company,  and  the  parties  are  unable  to 
agree  as  to  the  amount  of  damages.  It  would  be  grievous  to 
the  parties,  certainly  grievous  to  one  or  the  other,  if  the  dam- 
ages could  not  be  finally  settled  in  one  action.  The  first, 
thirteenth,  and  fourteenth  assignments  of  error  are  sustained. 
Judgment  reversed,  and  venire  facias  de  novo 
awarded. 


Shuster  veraus  Kaiser  and  Wife  in  right  of  Wife. 

A  married  woman  having  a  separate  estate  may  purchase  personal 
property  on  credit,  and  if  in  so  doing  her  hnsbanu  who  has  no  credi- 
tors, and  without  intent  to  defraud  subsequent  creditors,  gives  his  notes 
to  ^e  vendor  for  the  unpaid  purchiise  money,  and  she  subsequently 
pays  the  unpaid  purchase  money  secured  by  her  husband^s  notes  out  of 
the  profits  and  earnings  of  the  business,  the  purchase  is  valid  as  against 
her  nusband^s  creditors. 

November  5th,  1885.     Before  Mbbcur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrbtt,  Green  and  Clark,  JJ. 
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Ebkor  to  the  Court  of  Common  Pleas  No.  1.  of  AUe- 
qTieny  county :  Of  October  and  November  Term,  1886,  No. 
124. 

This  was  a  feigned  I8su5,  to  try  the  right  of  property  to 
certain  goods  and  chattels  which  Jacob  Shuster  had  caused  to 
be  levied  on  as  the  property  of  Julius  Kaiser,  husband  of  The- 
resa Kaiser,  who  claimed  them. 

The  facts  of  the  case  as  they  appeared  on  the  trial  before 
Collier,  A.  L.  J.,  suflBciently  appear  in  the  charge  to  the 
jury,  and  in  the  opinion  of  the  Supreme  Court. 

The  plaintiff  requested  the  court  to  charge  inter  alia  as 
follows  : 

Third.  That  the  husband  had  a  right  to  act  for  his  wife  in 
buying  and  selling,  and  by  so  doing  no  property  vested  in  him 
nor  a  right  thereto  in  his  creditors.  Affirmed.  (First  assign- 
ment of  error.  The  second  assignment  of  error  was  that  the 
court  did  not  refuse  said  point.) 

Fifth.  That  the  husband  may  give  his  promissory  notes  for 
and  on  account  of  his  wife,  for  her  purchases  without  thereby 
subjecting  the  goods  so  bought  to  the  claims  of  his  creditors. 

Answer.  So  far  as  this  point  is  affirmed  in  the  general 
charge  it  is  affirmed,  and  so  far  as  it  is  refused  in  the  general 
charge  it  is  refused."     (Third  assignment  of  error.) 

The  court  charged  the  jury  as  follows : 

This  case  is  what  we  call  a  sheriflfs  interpleader.  The  de- 
fendant sued  Julius  Kaiser  and  obtained  judgment  against 
him.  After  he  got  the  judgment  he  tried  to  make  his  money, 
and  finding  Mr.  Kaiser  in  possession  of  a  saloon  he  had  the 
sheriff  levy  on  the  stock  and  fixtures  of  it.  Mrs.  Kaiser  then 
made  claim  of  ownership  of  the  property  and  you  are  now  to 
determine  whether  she  or  Kaiser,  who  is  her  husband,  owned 
it.  The  property  being  in  the  possession  of  Kaiser  she  must 
satisfy  you  by  clear  and  satisfactory  evidence  that  it  is  her 
property ;  that  she  got  the  money  with  which  she  bought  it 
from  other  sources  than  her  husband. 

It  is  claimed  that  she  has  satisfied  you  of  that.  It  is  un- 
disputed that  she  got  from  her  father's  estate  four  hundred  and 
fifty  dollars ;  that  she  took  two  hundred  of  that  and  bought 
a  saloon — not  the  one  in  question — and  ran  it  with  her  hus- 
band ;  put  him  in  or  let  him  go  in  to  help  take  care  of  it ; 
attend  to  it,  which  she  had  a  right  to  do.  It  is  alleged  that 
after  she  had  carried  on  that  saloon  with  her  husband's  assis- 
tance, this  Panhandle  property,  as  it  is  called,  was  offered  for 
sale ;  that  she  had  then  two  hundred  dollars  she  had  saved 
out  of  the  other  saloon  which  she  invested  in  the  purchase ; 
that  she  got  Mr.  Weiler  to  act  for  her,  to  go  and  buy  the 
place.     Mr.  Weiler  testifies,  if  he  is  to  be  believed,  that  he 
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acted  for  her  as  her  agent ;  made  a  bargain  for  the  property 
and  agreed  to  pay  $900;  that  she  gave  him  $200  she  had 
saved  to  pay  down,  and  they  gave  notes  for  the  balance.  The 
wife  did  not  go  upon  the  notes ;  the  husband  was  the  drawer 
of  them  and  Mr.  Weiler  indorsed  them.  It  is  further  alleged 
that  after  they  went  into  possession  of  the  new  saloon  they 
sold  the  old  one,  and  she  herself,  out  of  her  savings  out  of 
her  business  paid  the  notes;  that  they  were  renewed  from 
time  to  time  but  were  eventually  paid ;  in  other  words  that 
she  paid  the  whole  nine  hundred  dollars  in  the  end  with  her 
own  money. 

If  the  plaintiffs  have  satisfied  you  that  she  got  the  money 
originally  from  her  father's  estate,  that  she  put  it  into  this 
first  saloon,  that  she  made  money  there  and  bought  the  other 
one,  selling  the  old  one,  and  ultimately  with  her  own  mone3% 
not  coming  from  her  husband,  paid  the  $900,  she  would  be 
entitled  to  the  property  in  law.  A  married  woman  may  law- 
fully start  in  business  and  employ  her  husband  to  work  for 
her,  but  when  she  comes  to  claim  the  property  under  such 
circumstances,  the  husband  acting  and  apparently  doing  the 
business  before  the  world,  she  must  clearly  satisfy  a  jury  that 
it  really  is  her  property.  It  is  perfectly  fair  and  honest  if  she 
does  it  intending  to  keep  the  property  as  her  own,  not  intend- 
ing to  give  it  to  the  husband  and  let  him  use  it  and  afterwards 
claim  it. 

If  the  plaintiffs  have  satisfied  you  of  the  truth  of  their 
theory  the  property  is  the  wife's  and  not  the  husband's. 

On  behalf  of  the  defendant,  Mr.  Shuster,  it  is  claimed  that 
the  wife  couldn't  buy  on  credit  and  the  husband  make  the 
notes ;  that  at  the  most  she  only  paid  $200  ;  that  she  allowed 
her  husband  to  carry  on  the  business  in  his  own  name ;  to 
make  the  notes  in  his  own  and  to  take  out  the  license  in  his 
own  name. 

That  really,  in  fact,  she  only  let  the  husband  have  this 
money,  just  let  him  take  it,  and  this  claiming  of  the  property 
is  an  after-thought.  If  you  find  the  facts  to  be  as  claimed  by 
the  defendant,  that  Mrs.  Elaiser  allowed  her  husband  to  have 
the  money,  allowed  him  to  run  the  saloon,  and  he  ran  it  as  if 
he  were  the  owner,  giving  no  notice  to  creditors  that  it  was 
hers,  the  defendant  is  entitled  to  a  verdict. 

[The  fact  of  the  husband's  signing  the  note  by  itself  would 
indicate,  if  there  was  nothing  else  in  the  case,  that  credit  was 
given  by  the  party  taking  it  to  the  husband  and  not  to  the 
wife ;  but  if  the  purchase  was  made  through  Mr.  Weiler  for 
her,  a  bill  of  sale  made  to  her  and  the  money  paid  for,  the 
fact  that  the  husband  signed  the  notes  would  not  make  any 
difference.] 
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You  have  the  facts  and  will  determine  which  of  these 
theories  is  correct,  remembering  that  the  burden  of  proof  is 
on  the  plaintiff.  Mrs.  Kaiser  must  show  to  your  satisfaction 
that  it  was  her  own  money,  not  derived  from  her  husband, 
and  that  she  kept  it  as  her  own. 

[In  conclusion,  gentlemen,  if  this  lady  had  raonej^  from  her 
brother,  put  it  into  the  first  saloon,  made  a  little  money  there, 
and  then  bought  this  other  one  with  that  money,  and  partly 
on  credit,  and  subsequently  paid  for  it  out  of  her  earnings,  out 
of  her  own  separate  property,  she  is  entitled  to  a  verdict.] 

On  the  other  hand  if  that  was  a  matter  set  up  afterwards, 
if  she  paid  in  but  $200  and  allowed  the  husband  to  run  the 
business  in  his  own  name,  the  defendant  is  entitled  to  a  ver- 
dict. If  you  find  the  property  is  the  wife's  you  find  for  the 
plaintiff,  if  not,  you  find  for  the  defendant. 

Verdict  for  plaintiff  and  judgment  thereon,  whereupon  the 
defendant  took  this  writ  assigning  for  error  the  answer  of  the 
court  to  the  plaintiff's  third  and  fifth  points,  and  that  portion 
of  the  charge  enclosed  in  brackets. 

(7.  A.  O'Brien^  for  plaintiff  in  error. — Conceding  that  the 
$200  cash  was  Mrs.  Kaiser*s  separate  estate  distinctively,  there 
being  no  dispute  that  the  $700,  or  seven  ninths  of  the  pur- 
chase money,  was  paid  in  or  secured  by  the  obligations  of 
the  husband  and  another,  to  whom  did  the  title  pass  from  the 
seller?  We  think  that  the  law,  as  re-asserted  in  the  cases  of 
Lochman  v.  Brobst,  14  W.  N.  C,  184,  and  Lienbach  v.  Temp- 
lin,  15  P.  L.  J.,  77,  is  the  law  of  this  case.  We  contended 
that  as  the  sale  was  made  substantially  on  credit,  the  plaintiff 
would  have  to  show  affirmatively,  that  "  in  point  of  feet  the 
credit  was  given  on  the  faith  of  her  separate  estate : "  Barin- 
ger  V.  Stiver,  18  Wr.,  129 ;  that  she  "  must  show  that  her 
separate  estate  was  the  foundation  of  her  credit : "  Seeds  v. 
Kahler,  26  P.  F.  S.,  262.  Not  only  that  she  had  a  separate 
estate,  available  and  adequate,  but  that  that  estate  was  relied 
upon  by  the  vendor  as  the  means  of  payment  for  the  purchase ; 
she  might  give  a  void  obligation  :  Sixbee  v.  Bowen,  10  Norris, 
149,  or  no  obligation,  Lochman  v.  Brobst,  supra.,  but  her  sepa- 
rate estate  must  have  been  the  source  to  which  the  seller 
looked  for  payment. 

Looking  at  the  whole  transaction,  even  in  the  most  favora- 
ble light  suggested  by  the  plaintiff,  we  insist  that  "the  pur- 
chase/' as  was  said  in  the  latest  case  on  the  subject :  Pier  t;. 
Siegel  et  al.^  15  W.  N.  C,  480,  "  was  upon  the  credit  of  the 
husband,  and  upon  a  judgment  recovered  on  those  notes,  his 
property,  if  he  had  any,  might  have  been  swept  away  in  pay- 
ment for  the  goods  in  controversy." 
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Magnus  Pflaum^  for  defendants  in  error. — The  first  and 
second  assignments  of  error,  not  having  been  referred  to  by 
plaintiff  in  error,  may  be  dismissed  with  a  reference  to  the 
case  of  Rush  v.  Vought,  5  P.  F.  S.,  442. 

The  fourth  assignment  of  error  is  practically  the  same  as 
the  third,  and  they  may  be  considered  together. 

In  Brown  v.  Pendleton,  10  P.  F.  S.,  422,  Judge  Agnetw 
says:  "That  too  much  importance  must  not  be  attributed  to 
forms,  contrary  to  the  clearly  proved  intentions  and  acts  of 
the  parties,  is  well  shown  by  Lowrie,  C.  J. :  Trimble  v.  Reis, 
1  Wr.,  454-5."  In  Seeds  v.  Kahler,  26  P.  F.  S.,  262,  the  hus- 
band made  a  purchase  for  his  wife,  and  gave  a  note  therefor, 
signing  it  *'  John  E.  Seeds,  for  Josephine  Seeds,"  which  was 
sustained.  In  Conrad  v.  Shomo,  8  Wr.,  198,  a  case  very  simi- 
lar to  this,  the  wife  purchased  real  estate  at  a  price  ot  $1,200, 
and  paid  only  $100,  giving  eleven  promissory  notes  for  $100 
each,  secured  by  mortgage,  for  the  unpaid  purchase  money, 
which  was  sustained.  The  case  of  Wieman  v.  Anderson,  6 
Wr.,  311,  seems  entirely  in  point.  "  Property  purchased  by  a 
wife  on  the  credit  of  her  separate  estate,  or  by  her  earnings 
derived  from  the  management  of  it,  is  protected  from  her  hus- 
band's creditors : "  Brown  v.  Pendleton,  10  P.  F.  S.,  419  ; 
Bucher  v.  Ream,  18  Id.,  421 ;  Silveus'  Ex'rs  v.  Porter,  24  Id., 
451.  Upon  "  slight  and  insufficient  grounds  "  the  claim  of  the 
wife,  she  having  proved  her  separate  property,  should  not  be 
rejected :  Rush  v.  Vought,  5  P.  F.  S.,  442.  We  think  that 
therefore,  the  rule  laid  down  in  Lochman  v.  Brobst,  6  Out., 
481,  was  fully  complied  with. 

Mr.  Justice  Clabk  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

In  the  year  1880  Theresa  Kaiser,  wife  of  Julius  Kaiser,  re- 
ceived from  her  father's  estate  in  Oliio  the  sum  of  $450 ;  with 
this  money  she  purchased  from  Blasius  Ranch,  and  furnished 
a  saloon  property  at  No.  18  Carson  street,  Pittsburgh ;  the 
goods  were  subsequently  insured  in  her  name,  and  the  busi- 
ness was  conducted  for  her  benefit  from  the  date  of  the  pur- 
chase until  the  6th  of  November,  1881.  On  the  day  last 
named,  she  claims  to  have  purchased,  through  Emanuel  Weiler, 
from  J.  J.  Speck  the  fumishment,  stock  in  trade,  and  lease- 
hold of  a  saloon  and  boarding  house,  known  as  the  Panhandle 
Hotel,  at  No.  10  Carson  street,  at  and  for  the  price  of  $900, 
which  was  paid — $200  in  cash,  and  the  residue  in  five  promis- 
sory notes  of  $140  each,  payable  in  two,  four,  six,  eight,  and 
ten  months  thereafter,  made  and  signed  by  Julius  Kaiser  and 
indorsed  by  Emanuel  Weiler.  The  whole  transaction  would 
appear  to  have  been  conducted  by  Weiler,  who  was  a  whole- 
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sale  liquor  merchant  in  Pittsburgh.  He  made  the  purchase 
for  Mrs.  Kaiser,  at  her  request.  Speck  sold  wholly  upon  the 
faith  and  credit  of  his  indorsement,  and  was  indifferent  as  to 
whether  the  purchase  was  for  Julius  Kaiser  or  for  his  wife,  or 
as  to  who  should  sign  the  notes ;  his  book-keeper,  however, 
said  that  the  note  of  a  married  woman  was  not  a  proper  paper 
for  discount  in  bank,  and  that  Kaiser  might  as  well  sign  them 
— rthat  it  was  immaterial,  as  the  only  party  they  knew  in  the 
transaction  was  the  indorser.  Kaiser  then  signed  the  notes, 
Weiler  indorsed  them,  and  in  this  form  they  were  delivered  to 
Speck.  If  the  testimony  on  part  of  the  plaintiff  is  believed, 
however,  there  can  be  no  question  but  that  the  purchase  was 
in  fact  effected  in  the  interest  and  in  the  name  of  Theresa 
Kaiser ;  as  to  this  the  witnesses  agree,  and  the  bill  of  sale  and 
accompanying  receipt  show  that  this  was  without  doubt  the 
intent  of  all  the  parties  participating  in  the  transaction.  Mrs. 
Kaiser  says  that  her  husband  represented  her  in  the  purchase, 
and  he  admits  that  he  did ;  Weiler  says  that  it  was  to  Mrs. 
Kaiser  he  lent  the  credit  of  his  indorsement,  and  the  bill  of 
sale  shows  that  Speck  so  understood  the  matter. 

There  is  Ho  proof  that  at  this  time  Julius  Kaiser  was  the 
owner  of  any  estate,  or  had  any  means,  either  in  money  or 
otherwise,  nor  that  he  was  indebted  in  any  sum  whatever ;  he 
neither  owned  or  owed  anything,  nor  was  he  about  to  embark 
in  any  new  or  hazardous  business,  from  which  an  indebted- 
ness might  be  anticipated.  The  damages  for  which  Shuster's 
judgment  was  afterwards  obtained  were  not  sustained,  and  no 
cause  of  action  existed  until  in  the  year  1882.  Theresa  Kai- 
ser, on  the  other  hand,  was  or  assumed  to  be  the  owner  of  the 
saloon  property  at  No.  18  Carson  street,  which  she  paid  for 
with  the  money  received  from  her  father's  estate,  and  which 
she  subsequently  sold  for  some  three  hundred  dollars,  and  had 
in  hand  $200,  which  she  alleges  were  accumulated  profits  or 
earnings  derived  from  its  management.  This  $200,  it  is  alleged, 
was  paid  as  the  hand  money  of  the  purchase,  and  the  notes 
were  discounted  in  bank,  and  were  subsequently  paid  by  her 
with  money  made  in  the  business,  which  she  regarded  as  her 
own. 

There  may  have  been  at  the  trial  some  controvei-sy  as  to 
the  facts,  and  as  to  the  bona  fides  of  these  several  transactions, 
but  all  this  has  been  settled  by  the  verdict,  and  the  question 
here,  as  stated  in  the  argument  of  counsel,  is  as  to  the  legal 
effect  of  the  purchase  of  the  Panhandle  Hotel  under  the  facts 
and  circumstances  mentioned. 

It  is  certainly  well  settled,  by  the  decisions  of  this  court, 
that  a  feme  covert  cannot  buy  personal  estate  upon  merely 
personal  credit ;  if  she  does,  her  husband's  creditors  may  seize 
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and  sell  it  for  his  debts.  If,  however,  she  is  the  owner  of  a 
separate  estate,  she  may  contract  upon  the  credit  of  that  estate ; 
or  rather  that  estate  will  frive  her  a  foundation  for  credit,  and 
her  title  thus  acquired  will  be  good,  not  only  as  against  her 
husband,  but  against  his  creditors.  It  may  be  that  the  sale  of 
the  Panhandle  Hotel,  so  far  as  Speck,  the  vendor,  was  con- 
cerned, was  not  made  on  the  personal  credit  of  Theresa  Kai- 
ser ;  that  it  was  made  upon  the  faith  of  the  notes  indorsed 
by  Emanuel  Weiler,  who  loaned  his  credit  for  the  purpose. 
The  transaction  was  substantially  the  same  as  if  the  purchase 
was  made  with  borrowed  money,  for  it  was  made  upon  the 
borrowed  credit  of  Weiler;  and,  whilst  no  obligation  was  or 
could  be  given  by  Mrs,  Kaiser  to  secure  Weiler,  it  is  plain 
that  the  notes  were  given  for  a  debt,  which  Mrs.  Kaiser  was 
in  fact  to  pay.  It  was  therefore  as  we  said  in  Pier  v.  Siegel, 
16  Weekly  Notes,  480,  a  purchase  upon  credit,  but  it  does  not 
follow  necessarily  that  it  was  a  purchase  upon  her  personal 
credit  alone.  Mrs.  Kaiser  had,  or  claimed  to  have,  a  separate 
estate,  and  Weiler's  indorsement  may  have  been  made  on  the 
credit  of  that  separate  estate ;  he  knew  that  she  was  respon- 
sible, he  says,  and  that  Kaiser  was  not,  and  it  was  her  in- 
terests, not  his,  that  he  represented  in  the  purchase.  But 
even  if  we  assume  that  the  purchase  or  the  indoi-sement, 
as  the  case  may  be,  was  made  upon  Mrs.  Kaiser's  personal 
credit  alone,  the  transaction  was  certainly  valid,  and  Mrs. 
Kaiser's  title  complete,  not  only  as  against  Speck,  who  with 
full  knowledge  of  the  facts  gave  her  a  bill  of  sale,  and  de- 
livered the  possession  of  the  goods,  but  also  against  Weiler 
and  Julius  Kaiser,  who  themselves  procured  the  contract  to  be 
made  in  this  form,  and,  as  Kaiser  had  no  creditors,  there  is  no 
one  to  complain.  It  was  certainly  competent  for  Kaiser  at 
that  time,  in  good  faith,  to  have  made  a  settlement  upon  his 
wife,  effective  not  onl}"^  against  himself,  but  also  against  his 
subsequent  creditors,  not  intended  to  be  defrauded ;  and  if  he 
might  have  made  a  settlement  upon  her,  he  certainly  might 
give  his  note  simply  by  way  of  accommodation,  to  her ;  espe- 
cially so,  when  she  was  possessed  of  a  separate  estate,  reasona- 
bly proportionate  to  the  amount  whilst  he  was  possessed  of 
none.  He  might,  without  doubt,  under  the  circumstances, 
have  purchased  the  goods  in  his  own  name,  bona  fide^  giving 
his  o\^  note  for  the  price,  and,  with  Weiler's  consent,  have 
besto\jed  them  wholly  upon  his  wife ;  and  if  so,  he  could  lend 
her  thfe  use  of  his  name  to  the  notes,  to  accomplish  the  same 
purpose.  The  purchase  money  was  paid  out  of  the  profits 
and  earnings  of  the  house ;  it  is  not  pretended  that  the  hus- 
band paid  any  part. 

In  GoflF  V,  Nuttall,  8  Wr.,  78,  a  lot  of  ground  was  conveyed 
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to  a  married  woman  who  was  not  shown  to  have  any  separate 
estate ;  the  entire  purchase  money  was  secured  by  mortgage, 
in  which  the  husband  joined.  The  husband  improved,  and  for 
a  time  occupied  a  blacksmith  shop  on  the  premises ;  after  he 
left  the  shop,  it  was  rented,  and  all  of  the  purchase  money  that 
was  ever  paid  was  paid  from  the  rents  of  the  shop.  But  it 
did  not  appear  that  the  husband  was  at  the  time  indebted,  or 
that  he  anticipated  any  indebtedness.  In  a  controversy  be- 
tween the  wife  and  a  subsequent  creditor  of  the  husband,  it 
was  held  that  the  title  to  the  property  vested  in  the  wife,  on 
the  ground  that  the  husband  did  not  pay  the  purchase  money, 
and  that  if  he  had,  no  equity  would  thereby  vest  in  him,  as  it 
was  competent  for  him  to  make  a  settlement  upon  her,  good 
not  only  as  against  himself  but  also  subsequent  creditors ;  and 
that  even  if  the  property  were  a  gift  from  the  husband,  it  was 
such  a  gift  as  he  had  a  right  to  make. 

So  in  Thompson  v,  Thompson,  1  Norris,  878,  it  was  held, 
the  right  of  a  husband  to  procure  a  conveyance  of  land  to  be 
made  to  his  wife,  and  to  settle  the  land  upon  her,  is  not  affected 
by  the  fact  that  he  borrowed  a  portion  of  the  purchase  money 
at  the  time  of  the  execution  of  the  deed,  if  at  the  time  he 
had  no  other  debts,  and  was  not  about  to  enter  into  any  haz- 
ardous business,  or  to  contract  fresh  obligations.  And  in 
Nippes's  Appeal,  25  P.  F.  S.,  472,  it  was  said,  that  in  the  ab- 
sence of  proof  of  any  fraudulent  intention,  the  fact  that  the 
land  conveyed  was  all  the  property  the  husband  had  was  im- 
material. The  same  rules  which  govern  the  acquisition  of 
personalty  by  married  women,  govern  in  the  purchase  of  realty 
by  them,  and  therefore  the  decisions  of  this  court  as  to  one  is, 
in  general,  equally  applicable  to  the  other. 

It  is  a  matter  of  little  consequence  here,  that  the  license 
was  in  the  husband's  name  ;  this  was  proper  for  the  jury  in 
their  deliberations  as  to  whether  or  not  the  business  really 
belonged  to  the  husband  or  to  the  wife,  but  if  she  was  in  fact 
the  owner  of  the  property  in  dispute,  she  could  not  by  this 
circumstance  lose  her  title :  Troxell  v.  Stockberger,  15  Weekly 
Notes,  117.  She  could  not,  it  seems,  have  the  license  in  her 
name,  and  for  that  reason  it  was  taken  out  in  his,  until  after 
the  decree  was  entered  constituting  the  wife  a  feme  sole 
trader.  The  testimony  is  clear  that  the  liquors  were  pur- 
chased, and  the  business  generally  conducted  by  her,  and 
under  the  findings  of  the  jury  the  profits  and  earnings  were 
hers. 

Judgment  affirme-d. 
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Buckley  versus  Dnff  &  Sons. 

1.  A  valid  reservation  of  a  question  of  law  on  the  trial  of  an  issne  of  fact 
must  be  a  question  of  law  solely.  The  facts  must  be  found  by  the  jury 
or  agreed  upon  by  the  parties. 

2.  To  authorize  the  court  to  enter  judgment  non  obstante  veredicto  the 
record  must  show  the  point  and  the  facts  on  which  it  arises. 

8.  The  specific  reservation  should  be  made  a  matter  of  record  at  the  time 
of  tiie  reservation,  the  omission  to  do  so  is  not  cured  by  a  statement  of 
the  reservation  in  the  opinion  of  the  court  filed  on  entering  judgment. 
Tlie  opinion  of  the  court  is  no  part  of  the  record. 

November  7th,  1885.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Greex  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas,  No.  1,  of  Allegheny 
county:  Of  October  and  November  Term,  1885,  No.  206. 

This  was  a  feigned  issue  awarded  by  the  court  to  determine 
the  ownership  of  certain  paper  box  making  machinest 

After  the  evidence  for  the  plaintiff  was  all  in,  the  defendant 
offered  none,  January  Slst,  1884,  the  court  charged  the  jury 
as  follows:  ** There  is  a  little  law  question,  although  I  have 
not  much  doubt  about  it  myself,  still  the  learned  counsel 
want  to  be  heard  on  it,  and  I  will  take  your  veixiict  for  the 
plaintiff  subject  to  the  opinion  of  the  court  on  the  question  of 
law  reserved." 

The  question  of  law  reserved  was  not  made  a  matter  of 
record,  neither  did  the  record  show  on  what  questions  of  fact 
it  arose.  A  statement  of  the  question  reserved  was  given  in 
the  opinion  of  the  court,  entering  judgment  in  favor  of  the 
defendants  non  obstante  veredicto^  filed  October  2d,  1885. 

The  following  was  the  opinion  of  the  court.  Collier, 
A.  L.  J. 

On  the  trial  of  this  case  the  following  facts  were  proven 
and  admitted,  viz. : 

That  on  the  1st  of  July,  1872,  Charles  Buckley,  the  plain- 
tiff, sold  his  paper  box  manufactory  to  the  firm  of  Greaves  & 
Marland,  taking  in.  payment  therefor  judgment  notes.  The 
purchasers  paid  all  these  notes  except  the  last  one,  which  was 
for  $358.33,  maturing  July  1st,  1874.  On  April  7th,  1875, 
the  purchasers  having  failed  to  pay  this  note  for  three  hun- 
dred and  fifty-eight  dollars  and  thirty-three  cents  ($358.88), 
an  arrangement  was  effected  by  which  Greaves  &  Marland 
gave  to  Buckley  a  bill  of  sale  of  certain  paper  box  making 
machines,  being  a  part  of  the  stock  and  fixtures  originally 
sold  to  them  by  Buckley,  and  took  from  the  said  Buckley  a 
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lease  of  said  machines  at  a  fixed  rental.    The  lease  is  as 
follows : 

"  I,  Charles  Buckley,  agree  to  rent  Greaves  &  Marland  one 
Clark's  machine,  one  Dennison  machine,  one  corner  cutter, 
one  Bates'  oval  cutter,  and  two  pairs  of  Brombacker  shears, 
now  in  the  third  story  of  house  No.  92  Third  Avenue,  in  this 
city,  for  the  sum  of  fifty  cents  per  week,  which  they  agree  to 
pay  on  the  first  Monday  of  each  and  every  month  from  this 
date. 

"  Pittsburgh,  April  7th,  1875. 

"  [Signed]        Geeaves  &  Marland. 
Charles  Bucbxey." 

The  unpaid  judgment  note  for  $358.33,  was  then  cancelled, 
and  the  machines  remained  as  before,  in  the  possession  of 
Greaves  &  Marland. 

Under  this  arrangement  Greaves  &  Marland  continued 
business  as  before,  and  under  the  same  business  sign,  until 
the  withdrawal  of  Marland  from  the  firm.  The  machines  re- 
mained in  the  use  and  possession  of  Greaves  &  Marland  con- 
tinuously from  the  sale  by  Buckley  to  them  in  1872,  until  the 
sheriffs  levy  upon  them  in  this  case,  December,  1882,  at  the 
suit  of  P.  Duff  &  Sons,  the  defendants,  to  whom  Greaves, 
successor  to  Greaves  &  Marland,  had  given  a  judgment  note 
for  an  indebtedness  accruing  some  years  after  the  lease  to 
Greaves  &  Marland  of  the  machines  now  in  dispute.  Greaves 
&  Marland  paid  to  Buckley  the  fixed  rental  for  said  machines 
(12)  per  month  from  April,  1876,  until  the  levy  on  the  same 
in  1882.  Buckley  kept  the  machines  insured  for  the  same 
period  as  his  property.  There  was  no  evidence  that,  at  the 
time  of  the  transaction  of  April  7th,  1875,  Greaves  &  Marland 
were  indebted  to  any  other  persons  than  to  the  plaintiff, 
Charles  Buckley. 

Under  the  above  admitted  facts  the  court  directed  the  jury 
to  find  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
court  on  a  question  of  law  reserved,  which  question  is :  "  Was 
the  transaction  of  April  7th,  1876,  by  which  the  machines 
were  assigned  and  transferred  to  Buckley,  fraudulent  in  law 
as  to  creditors." 

The  transaction  of  April  7th,  1875,  was,  we  think,  clearly  a 
re-sale  of  the  machines  by  Greaves  &  Marland  to  Buckley, 
the  plaintiff.  There  was  no  change  of  possession  in  fact,  nor 
any  reason  shown  why  there  could  not  be.  Nothing  was  done 
but  giving  a  bill  of  sale  to  Buckley  and  taking  a  lease  from 
him.  The  machines  remained  in  the  possession  of  Greaves 
&  Marland  just  as  they  had  done  before,  and  their  business 
was  carried  on  just  as  it  had  been  before  the  transfer,  down 
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to  the  time  of  the  levy  by  the  sheriff  on  the  writ  of  the  de- 
fendants' creditors.  We  think  tliis  case  is  ruled  bv  Clow  v. 
Woods,  6  S.  &  R.,  278;  Cunningham  v.  Neville,  lOId.,  201; 
Babb  V.  Clemson,  10  Id.,  419 ;  Streeper  v.  Eckart,  2  Wli.,  302  ; 
Hoofsmith  v.  Cope,  6  Id.,  53;  McBride  v.  McClelland,  6 
Watts  &  Serg.,  94;  Stark  v.  Ward,  3  Pa.  St.,  328;  Milne  v. 
Henry,  40  Id.,  352;  Henry  v.  Milne,  43  Id.,  418,  and  that 
class  of  cases  which  hold  that  a  transfer  of  personal  propert}'' 
unaccompanied  by  a  corresiponding  change  of  possession  is 
void  per  se  as  to  creditoi-s. 

In  Cunningham  v.  Neville,  10  S.  &  R.,  201,  the  court  held 
in  an  opinion  by  Gibson,  C.  J.,  that  "  where  goods  assigned 
are  susceptible  of  delivery,  a  mere  symbolical  delivery  is  not 
suflBcient  to  exempt  the  case  from  the  charge  of  legal  fraud,  if 
the  assignor  retain  possession." 

In  McBride  v.  McClelland,  6  Watts  &  Serg.,  94,  the  court 
held  that  "  a  symbolical,  constructive,  or  temporary  delivery 
of  personal  property  is  not  sufficient  to  change  the  ownership 
as  to  creditora;  there  must  be  an  actual  delivery  at  the  time 
of  the  transfer,  and  a  continuing  possession,  otherwise  the 
sale,  although  bona  fide^  as  between  the  parties  themselves,  is 
fraudulent  in  law.'  And  the  court  further  says,  in  its 
opinion:  *'In  order  to  make  a  transfer  of  personal  property 
available  against  creditors  ...  it  must  be  accompanied  by  a 
change  of  possession  at  the*  time,  or  within  a  reasonable  time 
thereafter.  The  change  of  possession  must  be  bona  fide^  not 
colorable— clear,  unequivocal  and  exclusive.  The  rule  is  in- 
tended to  prevent  fraud,  and  avoid  the  danger  to  creditors, 
by  giving  a  man  a  false  and  delusive  credit  .  .  .  and  how  is 
it  possible  that  a  change,  merely  for  a  single  night  or  day, 
can  answer  the  purpose,  and  advise  the  public  of  the  change 
of  ownership  in  the  property.  It  is  not  sufficient  that  the 
assignor  give  to  the  assignee  a  delivery,  which  may  be  sym- 
bolical or  constructive,  or  a  temporary  delivery,  and  then 
take  the  articles  back  into  his  own  possession,  and  keep  and 
use  them  just  as  before.  This  is  not  the  possession  in  the 
assignee  which  the  law  requires.  There  must  be  not  only 
a  delivery  of  the  thing  at  the  time  of  the  tninsfer,  but  a  con- 
tinuing possession,  and  that  must  be  shown  by  the  claimant.'' 

So,  Thompson,  C.  J.,  in  delivering  the  opinion  of  the 
court  in  Milne  v.  Henry,  40  Pa.  St.,  358,  says:  ** In  Young  v. 
McClure,  2  Watts  &  Serg.^  147,  this  court  said,  following 
established  doctrine  and  developing  nothing  new:  ^  The  ques- 
tion, however,  is  not  in  these  cases  (of  retained  possession  by 
a  vendor),  whether  under  all  the  circumstances  the  transfer 
is  in  good  faith,  and  without  design  to  cover  the  property,  or 
to  hinder  or  delay  creditors.  It  is  an  inflexible  rule,  wliich 
1  Amerman — 15 
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makcR  it  fraud  per  %e^  if  the  posseRsion  does  not  follow,  as 
well  as  accompany  the  transfer:  Clow  v.  Wood,  6  S.  &  R., 
275;  Babb  v.  Clemson,  10  Id.,  419;  Carpenter  v.  Mayer,  6 
Watts.  485 ;  Hamilton  v.  Russell,  1  Cranclv,  309.  If  it  was  a 
fraud  in  law,  without  regard  to  the  intent  of  the  parties,  it 
becomes  a  question  for  the  court  and  not  for  the  jury  to  de- 
cide :  Dornick  y.  Reichenback,  10  S.  &  R.,  84;  Carpenter  v. 
Mayer,  6  Watts,  483.  .  .  .  See  also  6  Casey,  639 ;  6  Harris, 
113 ;  and  particularly  Twyne's  Case,  1  Sm.  Lead.  Cas.,  47, 
5th  ed..  Am.  n.,  where  this  whole  subject  is  fully  and  learn- 
edly examined,  and  the  law  stated  in  accordance  with  the 
principles  here  declared." 

In  our  opinion,  there  having  been  no  such  change  of  pos- 
session as  is  required  by  law,  nor  of  which  the  property  was 
susceptible,  the  transaction  of  April  7th,  1876,  by  which  the 
machines  were  assigned  and  transferred  to  Buckley,  the  plain- 
tiff, was  fraudulent  in  law,  and  void  as  to  creditors;  and 
judgment  must  be  entered  for  the  defendants»  non  obstante 
veredicto. 

And  now,  October  2d,  1886,  judgment  is  entered  in  favor 
of  the  defendants  on  the  question  of  law  reserved  non  obstante 
veredicto. 

Whereupon  the  plaintiff  took  this  writ,  filing  the  following 
assignments  of  error:  1.  The  court  erred  in  not  spreading 
upon  the  record  the  question  of  law  to  be  reserved.  2.  The 
court  erred  in  making  the  following  order:  "And  now, 
October  2d,  1885,  judgment  is  entered  in  favor  of  the  de- 
fendant on  the  question  of  law  reserved,  non  obstante  veredicto. 

John  Douglas  (with  whom  was  Geo.  Mphinstone')^  for  the 
plaintiff  in  error. — The  question  of  law  attempted  to  be  re- 
served was  neither  stated  in  the  charge  of  the  court  nor 
placed  on  the  record  in  any  other  way.  The  question  of  law 
reserved  should  be  stated  upon  the  record  at  the  time  the 
case  is  tried:  Inquirer  Printing  Co.  t».  Rice,  10  Out.,  623; 
Irwin  v.  Wickersham,  1  Casey,  316. 

Qeo.  B.  Gordon  (with  whom  was  John  Dalzell)^  for  the  de- 
fendants in  eri-or. — There  is  no  allegation  that  the  question 
embodied  in  the  opinion  was  not  the  one  reserved,  the  one 
argued,  or  that  any  other  question  could  possibly  have  arisen 
on  the  undisputed  facts  in  the  case.  This  case  is  not  like 
those  cited  by  the  counsel  for  plaintiff.  In  the  Inquirer 
Printing  Co.  v.  Rice,  10  Out.,  624,  there  was  no  reservatiim 
at  all ;  the  verdict  was  taken  tor  the  plaintiff  absolutely,  and 
judgment  entered  for  the  defendant  afterwards  on  a  rule  to 
show  cause.    The  cases  there  cited  by  the  court  in  its  opinion 


Digitized  by  VjOOQIC 


1886]  OF  PENNSYLVANIA.  227 

[Backley  v.  Dnif  &  Sons.] 

are  generally  cases  where  there  was  testimony  on  both  sides, 
and  a  consequent  necessity  for  a  particularization  of  the  facts 
found,  in  order  to  give  certainty  to  the  question  of  law  re- 
served. Not  so  here,  where  there  was  no  dispute  as  to  the 
facts.  In  the  Inquirer  Printing  Co.  v.  Rice,  supra^  the  court 
say:  "It  nowhere  appears,  either  in  the  record  proper,  the 
opinion  of  the  court,  or  in  the  notes  of  trial,  that  any  question 
of  law  was  reserved."  Here  the  record  shows  a  reservation, 
and  the  opinion  of  the  court  shows  the  question  reserved. 

Chief  Justice  Mercur  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

A  valid  reservation  of  a  question  of  law  on  the  trial  of  an 
issue  of  fact  must  be  a  Question  of  law  solely.  It  cannot  be 
of  a  question  of  law  and  fact  mingled.  The  effect  of  such  a 
reservation  would  be  to  transfer  to  the  court  that  ascertain- 
ment of  facts  which  belongs  to  the  jury.  The  facts  must  be 
found  by  the  jury  or  agreed  upon  by  the  parties :  Winchester 
V.  Bennett,  4  P.  F.  S.,  610 ;  Campbell  v.  O'Neill,  14  Id.,  290 ; 
Robinson  v.  Myers,  17  Id.,  18 ;  Commonwealth  v.  McDowell, 
5  Norris,  377. 

To  authorize  the  court  to  enter  judgment  non  obstante  vere- 
dicto^ the  record  must  show  the  point  and  the  facts  on  which 
it  arises :  Irwin  v.  Wickersham,  1  Casey,  816.  The  question 
reserved  must  be  distinctly  put  on  the  record.  The  parties 
have  a  right  to  except  not  only  to  the  judgment  on  the  re- 
served question,  but  also  to  the  manner  in  which  the  question 
itself  be  reserved.  The  specific  reservation  should  therefore 
be  made  a  matter  of  record  at  the  time  of  the  reservation : 
Ferguson  v.  Wright,  11  P.  F.  S.,  258 :  Wilde  v.  Trainor,  9  Id., 
439 ;  Patton  v.  P.  C.  &  St.  L.  Railway  Co.,  15  Nortis,  169 ; 
Elkins  V.  Susq.  Mut.  Fire  Ins.  Co.,  14  Pittsburgh  L.  Jour.,  420 ; 
Inquirer  Printing  Co.,  10  Out.,  623. 

The  omission  to  make  the  point  reserved  a  matter  of  record 
is  not  cured  by  a  statement  of  the  reservation  in  the  opinion 
of  the  court  filed  long  afterwards,  on  entering  judgment. 
That  opinion  is  no  part  of  the  record  proper. 

In  the  present  case  the  record  is  fatally  defective.  In  the 
charge  of  the  court  to  the  jury  the  learned  judge  says: 
"  There  is  a  little  law  question,  although  I  have  not  much 
doubt  about  it  myself,  still  the  learned  counsel  want  to  be 
heard  on  it,  and  I  will  take  your  verdict  for  the  plaintiff  sub- 
ject to  the  opinion  of  the  court  on  the  question  of  law  re- 
served." 

What  that  question  of  law  was,  or  on  what  questions  of  fact 
it  arose,  the  record  wholly  fails  to  show.  No  search  thereof 
could  give  the  slightest  information.    A  reservation,  whether 
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under  all  the  evidence  in  the  cause  the  plaintiff  is  entitled  to 
recover,  is  bad :  Wilson  v.  Steamboat  Tuscarora,  1  Casey,  817 ; 
Wilde  V,  Trainor,  supra. 

It  is  true  in  the  opinion  of  the  court,  on  entering  judgment, 
filed  more  than  eighteen  months  after  verdict  rendered,  the 
transaction  on  which  the  question  of  law  was  reserved  is 
stated.  This,  as  we  have  already  shown,  is  clearly  insuffi- 
cient to  authorize  the  entry  of  judgment  non  obstante  veredicto). 
Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 


Henry  Springer's  Appeal. 

1.  A  testator  devised  a  farm  to  his  son  Henry,  subject  to  the  follow- 
ing condition :  **  Furtlier.  I  will  that  my  two  sons,  Henry  and  Joseph, 
pa^  to  my  wife,  delivered  in  the  bushel,  one  third  of  all  the  grain  they 
raise  on  the  farms  daring  her  lifetime."  Held  (a)  that  the  Bequest  to 
the  wife  is  a  charge  upon  the  farm ;  (6)  that  therefore  the  Orphan's 
Court  has  jurisdiction  to  enforce  the  payment  of  her  legacy. 

2.  An  agreement  obtained  by  the  son  from  his  mother,  who  was  im- 
paired in  body  and  mind,  by  reason  of  age  when  it  was  executed,  that 
she  would  take  annually  a  small  sum  of  money  in  lieu  of  her  legacy, 
and  that  took  from  her  a  competence  which  was  her  sole  reliance,  and 
left  her  insufficient  to  supply  the  common  necessaries  of  life,  will  not 
conclude  her  in  a  proceeaing  to  enforce  the  payment  of  her  legacy. 

November  7th,  1885.  Before  Mercur,  C.  J.,  Gordon,  Pax- 
son,  Trunkby,  Sterrett,  Green  and  Clark,  JJ. 

Appeal  from  the  Orphans'  Court  of  Allegheny  county:  Of 
October  and  November  Term,  1885,  No.  201. 

Appeal  of  Henry  Springer  from  the  final  decree  of  said 
court  ordering,  adjudging  and  decreeing  that  Henry  Springer 
pay  to  Nancy  Springer,  the  petitioner,  $484,  being  the  cash 
value  of  Nancy  Springer's  share  of  production  for  two  years 
of  farm,  devised  by  will  of  decedent  to  Nancy  Springer,  less 
$50  credit  and  costs. 

The  following  are  the  facts  found  by  the  court,  Hawkins, 
P.  J. 

This  is  a  proceeding  instituted  on  behalf  of  Mrs.  Nancy 
Springer,  widow,  to  enforce  certain  alleged  charges  on  farms 
devised  to  Joseph  Springer,  Jr.,  Henry  Springer,  William  A. 
Springer  and  John  Springer.  The  respondents  demurred, 
their  demurrers  were  overruled,  and  thereupon  answer  filed, 
and  a  large  amount  of  testimony  was  taken. 

The  prima  facie  case  made  by  the  evidence  of  petitioner  ; 


Digitized  by  VjOOQIC 


I 


1885]  OF  PENNSYLVANIA.  229 

[  Springer's  Appeal.] 

the  defence  made  by  respondents;  the  rebutting  evidence 
adduced  by  the  petitioner,  and  the  findings  of  fact  by  the  court 
will  be  briefly  stated : 

Joseph  Springer  died  in  1861,  testate,  seized  of  about  1,000 
acres  of  land,  and  leaving  to  survive  him  a  widow,  Nancy 
Springer,  the  present  petitioner,  and  children,  viz.:  John, 
Nancy  Jane,  afterward  married  to  Donaldson,  Henry,  Joseph, 
George,  Horace,  an  idiot,  Ethaline  Morrow,  Mary  A.  Bailey, 
and  William  A.  Springer,  a  minor. 

By  his  will  he  made  the  following  among  other  provisions  : 

1.  To  his  son,  John,  he  gave  a  farm  containing  165  acres, 
excepting  thereout  the  orchard  field,  containing  about  5  acres, 
for  the  use  of  his  widow  during  life ;  and 

2.  To  Henry,  a  farm  containing  about  175  acres ;  and 

8.  To  Joseph,  a  farm  containing  about  130  acres,  with  this 
provision :  "  Further,  I  will  that  my  two  sons,  Henry  and 
Joseph,  pay  to  my  wife,  delivered  in  the  bushel,  one  third  of 
all  the  grain  they  raise  on  their  farms  during  her  lifetime, 
also,  one  third  the  fruit,"  and  the  devise  to  Joseph  was  also 
made  subject  to  the  payment  of  $26  by  him  to  his  sister,  Mrs. 
Bailey. 

The  foregoing  constitute  the  only  provisions  made  by  tes- 
tator for  his  widow ;  it  is  not  claimed  that  she  has  had  any 
other  estate.  The  petitioner  is  now  80  years  of  age,  feeble  in 
body,  and  with  mind  impaired.     She  charges: 

That  her  son,  John,  in  1861,  took  and  has  since  kept  exclu- 
sive possession  and  appropriated  to  his  own  use  the  profits 
and  yield  of  the  orchard  and  orchard  field,  and  that  slie  esti- 
mates the  value  of  said  yield  at  f  100  per  annum. 

That  neither  her  sons  Henry  nor  Joseph  had  delivered  nor 
tendered  her  share  of  the  grain  and  fruit  according  to  the  terms 
of  the  will,  nor  the  equivalent  thereof,  although  often  re- 
quested, and  that  she  estimates  the  value  of  said  shares  at 
$250  each. 

1.  The  claim  against  John  Springer  was  practically  aban- 
doned as  not  being  withia-the  jurisdiction  of  this  court. 

2.  The  evidence  shows  that  Henry  raised  on  an  average  on 
the  farm  devised  to  him — 11  acres  of  corn,  yield  per  acre  100 
bushels,  worth  per  bushel  65  cts. ;  11  acres  of  oats,  yield  per 
acre  86  bushels,  worth  per  bushel  50  cts. ;  15  acres  of  wheat, 
yield  per  acre  16  bushels,  worth  per  bushel  f  1.05  ;  making  it 
total  per  annum  of  $1,159.50,  one  third  of  which,  as  due  Mrs. 
Springer,  would  be  f  886.50. 

The  defences  made  by  Henry  to  his  mother's  claim  are  that 
by  various  settlements  prior  to  1888  he  had  paid  her,  in  full, 
in  cash  and  grain,  and  that  by  written  agreement  made  in 
1888  was  thereafter  to  receive  from  him  the  sum  of  f 25  per 
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annum  in  lien  of  the  grain  and  fruit  which  the  will  had  re- 
quired should  be  given  her. 

The  evidence  shows  that  he  paid  his  mother  December  19th, 
1871,  $100  ;  October  10th,  1874,  $100  ;  November  29th,  1875, 
$33 ;  March  18th,  .1882,  $30 ;  and  April  18th,  1888,  $50 ;  total 
$313.  These  payments  appear  in  certain  receipts,  which  all 
purport  to  be  "in  fool"  to  date.  There  was  also  shown  to 
have  been  delivered  ten  bushels  of  wheat  in  1871.  There 
does  not  appear  to  have  been  any  fruit  raised  on  the  farm. 

In  support  of  the  receipts  Henry  called  his  brothers  John, 
Joseph,  George  and  William,  as  witnesses  to  the  fact  of  execu- 
tion, or  to  the  genuineness  of  the  signatures.  William  and 
Joseph  seemed  to  be  very  willing  witnesses,  and  when  they 
testified  to  the  fact  of  execution,  said  that  the  receipts  had 
been  twice  read  to  and  then  read  by  their  mother.  In  some 
cases  Joseph  undertook  to  testify  to  signature,  but  it  after- 
ward turned  out  that  he  couldn't  read  writing. 

Mrs.  Springer  denied  some  of  the  signatures,  but  her  testi- 
mony was  contradictory.  She  was  very  positive  that  she  had 
never  signed  any  receipt  with  the  knowleage  that  it  was  in  full. 

There  seems  to  be  little  reason  to  doubt  that  the  signatures 
are  genuine ;  and  although  very  unsatisfactory  in  respect  of 
the  later  years,  the  weight  of  evidence  seemed  to  establish  the 
fact,  that  Mrs.  Springer  signed  the  receipts  voluntarily  and 
with  knowledge  of  their  contents  as  being  in  full. 

The  written  agreement  above  referred  to  as  having  been 
made  liquidating  the  cash  value  of  the  charge  at  $25  per 
annum  was  made  on  the  27th  day  of  February,  1883.  It  was 
shown  to  have  been  read  to  her  in  an  ordinary  tone  of  voice. 
Mrs.  Springer  testifies  that  it  is  not  in  accordance  with  what 
she  understood  the  agreement  to  be ;  that  she  supposed  she 
was  signing  an  agreement  for  one  year  only,  by  which  Henry 
was  to  pay  her  in  cash  $26  and  a  bill  for  necessaries  which 
James  Bigham  had,  for  $50.  Her  story  is  corroborated  by  the 
fact  that,  in  April  following,  on  an  attachment  execution 
issued  by  James  Bigham  on  which  Henry  was  summoned  as 
garnishee,  he  admitted  that  he  owed  his  mother  $50  and  paid 
accordingly.  There  is  no  doubt  that  the  agreement  was  made 
at  the  earnest  solicitation  of  Henry.  He  made  frequent  vis- 
its to  his  mother  previously  with  a  view  to  get  it.  His  health 
was  poor  and  his  crops  had  partially  failed. 

The  value  of  Mrs.  Springer's  share  of  the  grain  raised 

by  Henry  is,  as  above  stated,  per  annum,       .         $267.33 
And  the  value  as  per  this  agreement,         •        •        •         25.00 

The  weight  of  evidence  establishes  the  fact  that  the  agree- 
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ment  as  written  was  in  the  circumstances  unconscionable,  and 
was  not  understood  by  Mrs.  Springer  when  executed. 

The  court  accordin^fly  entered  the  decree  above  recited, 
filing  the  following  opinion  : 

1.  As  the  will  of  Joseph  Springer,  deceased,  imposed  no 
duty  on  his  son,  John,. in  respect  of  this  petitioner,  Nancy 
Springer,  this  court  has  no  jurisdiction  of  the  claim  made 
against  him.     Her  claim,  if  she  has  any,  is  one  of  contract. 

2.  Under  the  evidence,  the  interest  which  Mrs.  Sprinjrer 
has  in  her  son  Joseph's  farm  is  that  of  common  law  dower, 
and  jurisdiction  of  that  also  belongs  to  another  court:  Brad- 
fords  V.  Kent,  43  Pa.  St.,  474. 

8.  Bat  the  interest  which  she  has  in  the  farms  of  Henry 
and  Wm.  A.  Springer,  arises  under  the  will  of  her  deceased 
husband;  is  a  charge  upon  them  :  Buchanan  v.  Duncan,  40 
Pa.  St.,  82;  and  consequently  within  the  jurisdiction  of  this 
court. 

The  principle  upon  which  the  decision  on  the  merits  of  these 
claims  should  be  rested,  can  be  best  stated  in  the  language  of 

Mr.  Justice  Story :     1  Eq.  Jur.  §  831 "  The  proper 

jurisdiction  of  courts  of  equity  is  to  make  every  one  act  ac- 
cording to  conscience,  and  not  to  suffer  undue  advantage  to 
be  taken  of  the  strict  forms  of  law,  or  of  positive  rule.  Hence 
it  is  that  even  if  there  be  no  proof  of  fraud  or  imposition, 
yet  if  upon  the  whole  circumstances,  the  contract  appears  to 
be  grossly  against  conscience,  or  grossly  unreasonable  and 
oppressive,  courts  of  equity  will  sometimes  interfere  and  grant 
relief,  although  they  certainly  are  very  cautious  of  interfering, 
unless  upon  strong  circumstances.  But  the  mere  fact  that 
the  bargain  is  a  very  hard  or  unreasonable  one,  is  not  gener- 
ally sufficient,  per  w,  to  induce  these  courts  to  interfere,  and 
indeed  it  will  be  found  that  there  are  very  few  cases,  not  in- 
fected with  positive  or  actual  fraud  in  which  they  do  interfere 
except  where  the  parties  stand  in  some  very  peculiar  predica- 
ment, and  in  some  sort  under  the  protection  of  the  law  from 
age,  or  character,  or  relationship." 

If  this  principle  be  applied  here,  the  agreements  relied  on 
liere  by  Henry  and  Wm.  A.  Springer  must  be  disregarded. 
Upon  the  whole  circumstances  they  are  grossly  against  con- 
science. The  petitioner  against  whom  they  were  pleaded,  was 
impaired  in  body  and  mind  by  reason  of  age  when  they  were 
executed;  they  took  away  from  her  a  competence  which  was 
her  sole  reliance  ;  and  left  her  insufficient  to  supply  common 
necessaries  of  life.  Her  relationship  to  these  respondents  im- 
posed upon  them  a  legal  as  well  as  a  natural  duty  to  maintain 
her  in  comfort ;  and  public  policy  will  not  permit  that  they 
j&hift  their  burden  upon  the  poor  rates. 
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Mrs.  Springer  therefore  stands  in  a  "  very  peculiar  prediea^ 
ment  and  in  some  sort  under  the  protection  of  the  law  from 
age,"  as  well  as  from  "  relationship  "  to  these  respondents,  and 
is  entitled  to  relief. 

Henry  Springer  took  this  appeal  assigning  for  error  tn^r  alia 
the  decree  of  the  court  above  set  out* 

George  JST.  QuailL  for  appellant. — The  Orphans'  Court  had 
no  jurisdiction  of  the  matters  and  things  complained  of  in 
said  petition.  This  court  has  no  jurisdiction  to  enforce  the 
payment  of  a  legacy  unless  it  is  made  by  the  terms  of  the  will 
a  charge  on  the  land ;  and  in  such  case  its  jurisdiction  is  ex- 
clusive :  Downer  v.  Downer,  9  Watts,  60;  Craven  v,  Bleak- 
ney,  9  Watts,  19 ;  Strickler  v.  Sheaflfer,  6  Barr,  240  ;  Reed  v. 
Reed,  5  Barr,  241 ;  (^^ibson's  Appeal,  25  Pa.  St.,  191 ;  Breden  v. 
Gilliland,  67  Id.,  84;  Pierce  v.  Livingston,  80  Id.,  99.  The 
provision  made  for  petitioner  in  the  will,  and  as  set  forth  in  the 
petition,  was  not  made  either  by  the  express  terms  of  the  will, 
or  by  implication,  a  charge  upon  the  farm  devised  to  appellant. 
It  was  a  mere  direction  to  pay,  which  this  court  has  repeatedly 
held  is  not  sufficient  to  charge  land:  Brandt's  Appeal,  8 
Watts,  198 ;  Montgomery  v.  McElroy,8  W.  &  S.,  370;  Hack- 
adorn's  Appeal,  1  Jones,  86 ;  Wright's  Appeal,  2  Jones,  266 ; 
Hamilton  v.  Porter,  63  Pa.  St.,  332 ;  Buchanan's  Appeal,  72  Id^ 
448;  Cable's  Appeal,  91  Id.,  827;  Walter's  Appeal,  96  Id., 
305  ;  Haworth's  Appeal,  106  Id.,  862. 

The  petition  joined  four  respondents  who  were  not  jointly 
liable. 

The  court  was  also  in  error  in  setting  aside,  annulling,  can- 
celling, and  disregarding  the  article  of  agreement  set  up  by 
the  appellant  in  his  answer,  as  a  bar  to  the  petitioner's  right 
to  recover  against  him  in  the  proceeding  in  the  court  below, 
dated  February  27th,  1883.  A  court  of  equity  should  not  set 
aside  or  rescind  a  contract  except  on  the  ground  of  mutual 
mistake  or  misrepresentation  and  fraud,  and  not  then  unless 
the  evidence  of  these  be  so  clear  as  to  leave  no  room  for  hesi- 
tation or  doubt  in  the  mind  of  the  court ;  and  that  even  men- 
tal weakness,  not  amounting  to  inability  to  comprehend  the 
contract,  when  unaccompanied  by  evidence  of  imposition  or 
undue  influence  furnishes  no  ground  for  equitable  interference 
in  setting  aside  an  executed  contract :  Stine  tf.  Sherk,  1  W. 
&  S.,  195;  Irwin  v.  Shoemaker,  8  W.  &  S.,  75;  Davidson  v. 
Little,  10  Harris,  246 ;  Giiiham  v.  Pancoast,  6  Casey,  97 ;  Nace 
V.  Boyer,  6  Casey,  99 ;  Aiman  v.  Stout,  42  Pa.  St.,  114  ;  Gedde's 
Appeal,  80  Id.,  442;  Cummins  v.  Huributt,  92  Id.,  165; 
Bierer's  Appeal,  92  Id.,  265  ;  Richard's  Appeal,  39  Leg.  Int., 
402;  Lynch's  Appeal,  10  W.  N.  C,  366;  Kelly's  Appeal,  S2 
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Pitts.  L.  J.  828  ;  PhUlips  v.  Meily,  10  Oat.,  586.  Neither  in- 
adequacy of  consideration,  hardship,  or  mental  weakness  not 
amounting  to  inability  to  comprehend  the  contract,  when  un- 
accompanied by  evidence  of  imposition  or  undue  influence, 
furnishes  any  ground  for  equitable  interference  in  setting 
aside  an  executed  contract:  Graham  v.  Pan  coast,  6  Casev, 
97;  Nace  v.  Boyen  6  Casey,  99 ;  Aiman  v.  Stout,  42  Pa.  St.,  114 ; 
Kelley's  Appeal,  82  Pitts.  Leg.  J.,  823.  The  uncorroborated 
testimony  of  one  witness,  which  is  contradicted  by  the  oath 
of  the  opposite  partv,  is  not  sufficient  to  set  aside  or  alter  a 
written  contract:  Nnlton's  Appeal,  18  W.  N.  C,  480;  Ott 
V.  Oyer,  10  Out.,  6;  Phillips  v.  Meily,  10  Out.,  536;  Oppen- 
heimer  v.  Wright,  10  Out.,  669.  "  A  man  who  is  9ui  Juris  and 
compos  mentis  may  give  away  all  his  personal  property  so  as 
to  become  himself,  and  leave  his  wife  and  children  penniless  :'* 
Pringle  v.  Pringle,  69  Pa.  St,  281 ;  Bouslough  v.  Bouslough,  68 
Pa.  St.,  495.  But  thfe  Act  of  Assembly  under  which  this  pro- 
ceeding is  begun,  very  plainly  makes  the  land  alone  liable  for 
the  legacy ;  the  proceeding  itself  is  dearly  in  rem;  and  the 
proper  writ  for  the  enforcement  of  the  decree  is  a  levari  facias. 
Act  of  February  24th,  1834,  §  39;  Hart  v.  Homiller,  23 
Pa.  St.,  89. 

« 

Erskine  (with  whom  was  Miller')  for  appellee. — 1.  The  words 
"subject  to  the  conditions  hereafter  mentioned"  are  express 
in  their  terms  and  constitute  the  legacy  to  the  widow,  an  ex- 
press charge  upon  the  land  of  Henry  Springer,  and  gives  the 
Orphans'  Court  exclusive  jurisdiction.  The  words  and  terms 
used  are  identical  with  those  in  Mellon 's  Appeal,  46  Pa.  St., 
174;  McFait's  Appeal,  8  Barr,  292;  Jenkins  v.  Jenkins,  T 
Ban-,  246;  Pierce  v.  Livingston,  80  Pa.  St.,  99.  And  the 
Orphans'  Court  has  a  right  in  a  proceeding  of  this  kind  as 
a  court  of  equitable  jurisdiction  to  ascertain,  make  and  fix 
the  valuation  of  her  legacy :  Steele's  Appeal,  47  Pa.  St.,  437 ; 
Gibson's  Appeal,  25  Pa.  St.,  193. 

2.  The  court  was  justified  in  setting  aside  the  contract. 
The  law  presumes  from  the  relation  of  mother  and  son  that 
the  latter  had  influence  over  the  former.  Express  proof  of 
influence  need  not  be  made;  it  is  implied  from  the  relation: 
Whelan  v.  Whelan,  8  Cowen,  587,  Story's  Eq.,  §  812.  The 
facts  were  all  fairly  submitted  to  the  court,  and  the  findings 
of  the  court  are  as  binding  as  if  they  had  been  found  in  the 
same  way  by  a  jury  :  Gibson's  Appeal,  25  Pa.  St.,  193.  The 
general  principle  is,  "If  a  confidence  is  reposed,  and  that 
confidence  is  abused,  courts  of  equity  will  grant  relief.  If 
confidence  is  reposed  it  must  be  faithfully  acted  upon,  the  ut- 
most good  faith,  vherrima  fides  is   required :     Comstock    v. 
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Comstock,  57  Batb.,  454 ;  Story's  Eq.  Jur.,  Vol.  1,  §§  307  and 
808;  Bispham's  Eq.,  §§  232  and  235;  Martin  v.  Martin,  1 
Heiskell,  654 ;  Harvey  v.  Mount,  8  Beavan,  489  ;  Kennedy  v, 
Kennedy,  2  Ala.,  571  ;  Sears  v.  Shafer,  2  Selden,  272;  Todd 
V,  Grove,  33  Md.,  188 :  Darlington's  Appeal,  86  Pa..  St.,  518 ; 
Story's  Eq.  Jur.,  §  312;  Highberger  v.  Stiffler,  21  Md.,  352. 

3.  The  appellant  complains  that  the  court  erred  in  *' making 
the  decree  against  the  respondent  generally  instead  of  de 
terris"  We  contend  that  the  court  made  a  proper  decree  in 
this  case.  The  amount  found  to  be  due  to  the  widow  is  under 
the  circumstances  of  the  case  a  personal  liability  as  well  as  a 
lien  on  the  land :  Hoover  v.  Hoover,  5  Barr,  855 ;  Lobach's 
case,  6  Watts,  167.  But  if  in  the  opinion  of  this  court,  the 
court  below  should  have  indicated  the  nature  of  the  writ  or 
limited  the  operation  of  the  decree  to  the  land,  the  decree  is 
properly  amendable  in  this  court,  and  can  be  amended  nunc 
pro  tunc,  or  a  new  decree  made  by  this  court.  This  court  can 
reform  the  decree  of  the  court  below  and  declare  how  it  should 
be  executed,  as  it  did  in  the  case  of  Hart  v.  Homiler  Exr's., 
23  Pa.  St.,  43, 

Mr.  Justice  Sterrett  delivered  the  opinion  of  the  court, 
Japuary  4th,  1886. 

There  appears  to  be  nothing  in  either  of  the  specifications 
of  error  that  requires  special  notice.  All  the  questions  neces- 
sarily involved  in  the  case  are  clearly  stated  and  correctly  dis- 
posed of  in  the  opinion  of  the  learned  president  of  the  Orphans' 
Court. 

The  devise  to  appellant  is  in  the  following  words  :  **  To 
my  son  Henry  Springer  I  bequeath  the  farm  on  which  he  now 
lives,  known  as  the  Beer  farm,  subject  to  the  conditions  here- 
inafter mentioned.'*  One  of  these  conditions  is  contained  in 
the  following  clause  of  the  will :  "  Farther,  I  will  that  my 
two  sons  Henry  and  Joseph  pay  to  my  wife,  delivered  in  the 
bushel,  one  third  of  all  tlie  grain  they  raise  on  their  farms 
during  her  lifetime ;  also  one  third  of  the  fruit."  This  be- 
quest is  a  charge  on  the  farm  devised  to  appellant,  to  the  ex- 
tent that  the  latter  is  required  to  contribute,  in  kind,  to  the 
payment  thereof.  The  land  itself  is  evidently  the  source 
whence  that  portion  of  the  provision,  made  by  testator  for  the 
benefit  of  his  widow,  was  intended  to  come,  and  hence  it  is 
a  charge  thereon,  notwithstanding  appellant  by  accepting  the 
devise  may  have  made  himself  pei-sonally  liable  to  perform 
the  condition  subject  to  which  the  land  was  devised.  Com- 
pliance with  that  provision  having  been  unjustly,  refused,  it 
was  the  duty  of  the  court  to  ascertain  tlie  value  of  the  grain 
and  fruit  that  should  have  been  contributed  by  appellant's 
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farm,  and  by  its  decree  enforce  payment  thereof.  Under  the 
authorities  applicable  to  the  facts  established  by  the  evidence, 
the  Orphans'  Court  undoubtedly  had  jurisdiction  of  the  case. 

There  was  no  error  in  holding  that  appellee  was  not  con- 
cluded by  «the  alleged  agreement  to  accept,  as  an  equivalent 
for  the  produce  she  was  entitled  to  receive  under  the  will,  the 
paltry  sum  of  J25  per  annum, — less  than  one  twelfth  of  its 
actual  value  as  found  by  the  court.  The  testimony  on  that 
subject  discloses  a  case  of  gross  misconduct  on  the  part  of 
appellant,  in  attempting  to  overreach  his  mother  by  taking 
advantage  of  her  weak  and  helpless  condition,  such  as  no  court 
of  equity  can  sanction  or  encourage.  The  facts  found  by  the 
learned  judge  were  clearly  warranted  by  the  evidence  and  the 
conclusions  drawn  therefrom  are  correct.. 

It  does  not  appear  that  appellant  was  in  any  manner  preju- 
diced by  the  joinder  of  other  parties  in  the  original  petition, 
and  hence  he  has  no  just  ground  of  complaint  as  to  that. 
Moreover,  proceedings  in  equity  are  not  governed  by  the  strict 
rules  applicable  to  actions  at  law,  especially  as  to  those  who 
may  be  made  parties  thereto. 

We  find  nothing  in  the  record  of  which  appellant  has  any 
just  reason  to  complain.  For  reasons  above  suggested,  and 
others  more  fully  presented  in  the  opinion  of  the  court  below, 
the  decree  should  be  affirmed. 

t  Decree  affirmed  and  appeal  dismissed  at  the  costs 

of  appellant. 


In  Re  Contested  Election  of  Hugh  McNeill  as 

Senator. 

1.  The  Supreme  Court  does  not  have  jurisdiction  to  review  the  judg- 
meots  or  decrees  of  the  Court  of  Common  Pleas  in  contested  elections 
of  Senators  or  Representatives. 

2.  The  power  conferred  on  the  respective  houses  of  the  Legislature  by 
Art.  II.,  Sec.  9  of  the  Constitution  of  tiie  state,  viz. :  that  *'  each  house 
shall  judge  of  the  election  and  qualification  of  its  members/^  is  not 
taken  away  by  Ait.  VIU.,  Sec.  17,  of  the  said  Constitution,  which  pro- 
vides that,  **  the  trial  and  determination  of  contested  elections 

of  all  public  officers shall  be  by  the  courts  of  law,  or  by  one 

or  more  of  the  law  judges  thei-eof ."  The  ourpose  of  this  section  is 
merely  to  provide  a  method  for  procuring  ana  prasentin^  to  the  respec- 
tive house  the  evidence  necessary  for  an  intelligent  decision,  and  to 
secure  early  action. 

3.  The  Act  of  19th  May,  1874,  provides  a  complete  method  for  speedily 
determining  which  candidate  received  the  greatest  number  of  legal 
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Totes  and  is  entitled  to  the  certafioate  of  election,  but  it  does  not  autiior- 
ize  the  court  to  enter  any  judgments  or  make  any  decree  declaring 
which  claimant  is  entitled  to  the  office. 

4.  One  aggrieved  by  the  decision  of  the  court  in  his  case  must  present 
his  petition  to  the  proper  house.  If  the  correctness  of  the  findings  of 
the  court  be  questioned,  the  whole  case  is  sent  to  the  proper  oomimttee 
for  hearing,  which  is  not  restrained  as  to  what  evidence  it  shall  hear 
and  consider,  nor  from  what  source  it  shall  be  obtained ;  the  commit- 
tee then  reports  *'  for  the  consideration  of  tiie  house.^  * 

November  9th,  1885.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Certiorari  to  the  Court  of  Common  Pleas  No.  1,  of  Al- 
leqheny  county :  Of  October  and  November  Term,  1886,  No. 
221. 

In  1882  Hugh  McNeill  and  Morrison  Poster  were  candi- 
dates for  senator  in  the  Forty-second  senatorial  district.  Mc- 
Neill was  returned  as  having  a  majority  of  81  votes.  On 
December  16th,  1882,  certain  voters  in  the  district  filed  a 
petition  contesting  the  election.  Among  other  grounds  of 
contest  it  was  alleged  that  in  certain  districts  of  the  First, 
Third  and  Fourth  wards,  of  Allegheny,  the  election  had  been 
held  outside  of  the  geographical  limits  of  the  district.  A 
motion  to  quash  the  petition  as  to  these  allegations  was  made, 
and  overruled  by  the  court.  A  commissioner  was  appointed, 
and  after  more  than  two  years  of  taking  testimony  the  ©ase 
was  certified  to  court,  and  upon  agreement  every  allegation  of 
fraudulent  voting  was  abandoned,  and  the  contest  was  placed 
upon  the  election  being  held  outside  of  the  election  districts 
in  certain  precincts  of  the  First,  Third  and  Fourth  wards  be- 
fore alluded  to.  The  court  by  its  decree  rejected  from  the 
count  all  votes  cast  in  these  precincts,  filing  the  following 
opinion : 

This  record  raises  two  questions :  1.  Was  a  legal  election 
held  in  the  following  districts  of  the  city  of  Allegheny :  No. 
1  of  the  First  ward,  No.  3  of  the  Second  ward,  and  Nos.  1 
and  3  of  the  Fourth  ward ;  and  2.  Was  a  legal  election  held 
in  Kilbuck  township. 

It  appears  that  the  Court  of  Quarter  Sessions  divided  the 
above  wards  of  the  city  oi  Allegheny  into  election  districts 
and  appointed  the  election  oflBcers  for  the  new  districts,  but 
by  the  neglect  of  the  petitioners  the  court  did  not  "  fix  the 
places  for  holding  the  elections."  The  evidence  does  not  dis- 
close how  these  places  were  selected,  but  we  have  been  told 
that  they  were  designated  by  the  city  councils.  The  places 
indicated  for  the  four  districts  above  were  not  within  the 
boundaries  of  the  respective  districts,  but  were  in  certain 
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rooms  of  the  public  school  building  in  adjoining  districts  of 
the  same  wards. 

Though  the  selection  of  a  place  for  holding  elections  be- 
yond the  limits  of  the  district  is  in  disregard  of  the  principal 
object  for  which  townships,  wards,  etc.,  are  divided  into  elec- 
tion districts,  the  real  questions  involved  are  whether  it  is 
lawful  to  hold  an  election  at  a  place  "outside  of  the  district," 
and  whether. votes  cast  at  such  a  place  are  legal.  These  ques- 
tions are  conclusively  answered  by  the  language  of  the  state 
constitution.  That  instrument  provides  that  "every  male 
citizen  twenty-one  years  of  age,  possessing  the  following 
qualifications,  shall  be  entitled  to  vote,"  and  necessarily  any 
citizen  not  possessing  each  and  all  of  the  prescribed  qualifica- 
tions shall  not  be  entitled  to  vote.  The  third  of  these  essen- 
tial qualifications  contains  the  answer  to  the  above  questions. 
It  8a3's,  "  he  (the  elector)  shall  have  resided  in  the  election 
district  where  he  %hall  offer  to  vote  at  least  two  months  imme- 
diately preceding  the  election."  The  elector,  to  possess  this 
qualification,  must  reside  aud  offer  to  vote  in  one  and  the 
same  district.  He  who  resides  for  two  months  before  an  elec- 
tion in  one  district,  and  ofiFers  to  vote  and  votes  in  another, 
cast  an  unauthorized  ballot. 

Did  this  language  of  the  Constitution  need  interpretation 
to  make  its  meaning  clear,  it  has  authoritatively  received  it, 
and  that  intei-pretation  has  been  acquiesced  in,  and  for  over 
twenty  years.  This  qualification  was  adopted  from  the  former 
Constitution,  the  time  of  the  prescribed  residence  being  in- 
creased from  ten  days  to  two  months>.  The  similar  provision 
of  the  former  Constitution  has  been  passed  upon  by  the  Su- 
preme Court,  in  Chase  v.  Miller,  5  Wright,  419.  The  court 
8ay  of  this  provision,  which  was  an  amendment  of  the  prior 
Constitution,  "  construing  the  words  according  to  their  plain 
and  literal  import  (and  we  must  presume  that  the  people  of 
Pennsylvania  construed  them  so  when  they  adopted  the 
amendment),  they  mean  undoubtedly  that  the  citizen  possess- 
ing the  other  requisite  qualification  is  to  have  a  ten  days' 
residence  in  an  election  district,  and  is  to  offer  his  ballot  in 

that  district The  amendment  introduced  not  only  a 

new  test  of  the  right  of  suffrage,  to  wit,  a  district  residence, 
but  a  rule  of  voting  also.  Place  became  an  element  of  suf- 
frage for  a  two-fold  purpose.  Without  the  district  residence 
no  man  shall  vote,  but  having  had  the  district  residence  the 
right  it  confers  is  to  vote  in  that  district.  Such  is  the  voice 
of  the  Constitution.  The  test  and  the  rule  are  equally  obliga- 
tory. We  have  no  power  to  dispense  with  either.  Whoever 
would  claim  the  franchise  which  the  Constitution  grants  must 
exercise  it  in  the  manner  the  Constitution  prescribes." 
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Again,  the  legislature  by  resolution  of  26th  April,  1844, 
undertook  to  amend  the  former  Constitution,  and  to  authorize 
a  citizen,  who  had  removed  from  his  district  to  another  within 
ten  days  before  an  election,  to  vote  in  the  district  from  which 
he  had  removed,  thus  attempting  to  permit  an  elector  to  vote 
in  a  district  in  which  he  did  not  reside.  This  resolution  came 
before  the  Court  of  Common  Pleas  of  Philadelphia,  in  Thomp- 
son v.  Ewing,  1  Brewster  103,  and  the  court,  upon  the  authority 
of  Chase  v.  Miller,  ruled  that  the  resolution  was  unconstitu- 
tional. So  satisfactory  and  convincing  were  these  decisions 
that  the  resolution  of  1844  has  been  omitted  in  Purdon's 
Digest  of  the  laws  of  the  state. 

The  introduction  into  the  present  Constitution  of  language, 
with  a  known  interpretation,  is  an  authoritative  adoption  of 
that  interpretation,  and  puts  an  end  to  controversy. 

The  legislature,  immediately  after  the  adoption  of  the  Con- 
stitutional amendment  above  referred  to,  gave  it  the  construc- 
tion reached  by  the  courts.  They  enacted  that  the  election 
officers  "shall  meet  at  the  respective  places  appointed  for 
holding  the  election  in  (not  for)  the  district  to  which  they 
respectively  belong,"  etc.  (1  Purdon  644,  pi.  17),  and  that  it 
shall  be  an  offence  if  an  elector  "shall  vote  out  of  his  proper 
district":    Purdon  867,  pi.  274. 

We  are,  therefore,  reluctantly  compelled  to  reject  from  the 
count  in  this  matter  all  the  votes  cast  in  these  four  districts. 
This  result  will  not  be  without  compensation  if  it  will  admon- 
ish the  citizen  that  he  must  read  and  conform  to  the  Consti- 
tution and  laws,  and  that  he  must  not  expect  that  the  courts 
shall,  by  judicial  glosses  and  refinements  foreign  to  the  plain 
words  of  the  law,  protect  him  from  the  consequences  of  his 
own  indifference  and  inattention. 

As  the  result  of  this  contest  would  not  be  affected  by  it,  it 
is  not  necessary  that  we  should  pass  upon  the  question  in  the 
matter  of  Kilbuck  township,  where  the  election  officers,  from 
consideratioils  of  comfort  or  health  removed  from  the  pre- 
scribed polling  place  and  held  the  election  in  an  adjacent 
building.  We  may  say,  by  way  of  caution,  that  no  Act  of 
Assembly  confera  upon  the  election  officers  the  right  to  hold 
an  election  at  any  place  but  that  designated,  and  that  the  law 
provides  ample  and  speedy  remedy  whenever  a  reasonable 
occasion  arises.  In  the  present  case  many  of  the  citizens  and 
some  of  the  election  officers  knew  that  the  polling  place  would 
be  uncomfortable,  in  ample  time  to  have  made  it  suitable  at  a 
trifling  expense.  Under  such  circumstances  the  question  in- 
volved here  should  not  have  been  permitted  to  arise. 

The  returns  show  that  in  the  election  held  in  November, 
1882,  for  the  office  of  senator  for  the  Forty-second  senatorial 
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district,  Hugh  McNeill  received  8786  votes,  and  that  Morrison 
Foster  received  8755  votes,  and  that  the  other  candidates 
received  a  less  number  of  votes.  It  also  appears  that  in  the 
said  election  districts  of  Allegheny  City,  Hugh  McNeill 
received  518  votes,  and  that  in  the  same  districts  Morrison 
Foster  received  870  votes.  Deducting  these  from  the  num- 
ber returned  for  the  respective  candidates  for  senator,  we  find 
that  Morrison  Foster  received  8386  votes,  and  that  Hugli 
McNeill  received  8268  votes,  showing  an  excess  in  favor  of 
the  former  of  117  votes. 

We  therefore  decide  that  Morrison  Foster  received  the 
greatest  number  of  legal  votes  cast  at  said  election  for  the 
office  of  senator  of  the  Forty-second  senatorial  district,  and 
that  he  is  entitled  to  the  certificate  of  election  to  said  office. 

It  is  ordered,  that  the  costs  of  this  proceeding  be  paid  by 
the  county.  Let  a  decree  be  drawn  in  accordance  with  this 
opinion. 

The  following  decree  was  accordingly  entered : 

"And  now,  October  22d,  1885,  this  cause  came  on  to  be 
heard  on  the  record  and  proceedings  and  testimony  taken,  and 
was  argued  by  counsel ;  whereupon  it  is  ordered,  adjudged 
and  decreed,  in  accordance  with  the  opinion  of  the  court,' 
heretofore  filed,  that  Morrison  Foster  received  the  greatest 
number  of  legal  votes  cast  at  the  election  for  senator  in  the 
Forty-second  senatorial  district  held  on  November  7th,  1882, 
and  that  he  is  entitled  to  the  certificate  of  election  to  the 
office  of  senator  from  said  district  by  reason  of  such  election, 
and  the  court  having  ascertained  that  there  was  probable  cause 
for  the  contest,  it  is  ordered  that  the  costs  be  paid  by  the 
county  of  Allegheny." 

To  this  McNeill  excepted  and  took  this  writ  of  certiorari, 
assigning  for  error  the  entering  of  this  decree. 

W.  B.  Rodffers  (with  whom  was  F.  M.  Magee)^  for  the 
plaintiff  in  the  certiorari. — I.  Although  the  Act  of  Assembly 
in  relation  to  cases  of  contested  elections  in  terms  allows  no 
appeal,  we  are  entitled  to  have  the  judgment  and  decree  of 
the  court  below  in  this  cause  reviewed  here  on  certiorari: 
Ewing  V.  Thompson,  7  Wright  372;  O'Neiirs  case,  2  Out. 
461 ;  In  re  Germantown  Avenue,  8  Id.  479. 

II.  The  votes  of  the  qualified  voters  expressed  at  the  time 
and  place,  and  in  the  manner  prescribed  by  law,  is  conclusive 
of  the  right  to  an  elective  office.  It  is  the  aim  of  courts  to 
give  effect  to  the  popular  will,  as  expressed  at  an  election ;  not 
to  thwart  it  by  technicalities.  There  is  no  power  in  the  Court 
ef  Quarter  Sessions  to  fix  polling  places  in  the  city  of  Alle- 
gheny; that  power  is  vested  in  councils,  (see  Act  of  March 
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81  St,  1870,  sec.  22,  P.  L.  721.)  There  was  no  evidence  that 
the  court  had  not  fixed  these  pollinj?  places.  Until  that  ques- 
tion was  raised  we  had  the  right  to  depend  on  the  presumption 
that  all  things  were  done  right. 

B,  B.  Parkinson  (with  whom  was  C.  F.  McKenna)^  for  the 
defendants  in  the  certiorari. — We  do  not  contend  that  the 
record  in  contested  election  cases  may  not  be  reviewed  by  the 
Supreme  Court,  but  we  do  contend  that  contests  relating  to 
the  seats  of  senators  or  of  members  of  the  House  of  Repre- 
sentatives cannot  be  reviewed  either  upon  matters  raised  by 
the  record,  nor  at  all  by  this  court.  We  submit  that  sections 
11, 12,  18,  14  and  15  of  the  Act  of  19th  Mav,  1874,  P.  L. 
211,  212  (Pui-don's  Digest,  p.  1871,  §§  71  to  75  inclusive), 
provide  a  complete  mode  of  procedure,  and  that  after  the 
Court  of  Common  Pleas  shall  have  decided  which  of  the  can- 
didates voted  for  received  the  greatest  number  of  legal  votes, 
and  is  entitled  to  the  certificate  of  election,  the  duties  of  the 
courts  of  law  end ;  and  that  further  proceedings  in  the  way  of 
appeal  or  review,  both  of  matter  of  law  and  fact,  must  be 
under  the  16th  section  of  that  Act,  "providing  that  any 
claimant  to  a  seat  in  either  branch  of  the  legislature  who 
shall  feel  aggrieved  by  the  decision  of  the  court  in  his  case 
may  present  his  petition  to  the  proper  house." 

Chief  Justice  Meecur  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

The  Constitution  of  Pennsylvania  in  force  before  that  of 
1874  went  into  effect,  declared,  "  Each  house  shall  judge  of 
the  qualification  of  its  members."  It  further  provided  that 
contested  elections  should  be  determined  by  a  committee  to 
be  selected,  formed  and  regulated  in  such  a  manner  as  should 
be  regulated  by  law. 

Art.  II.,  sec.  9,  of  the  Constitution  of  1874  declares,  "Each 
house  shall  judge  of  the  election  and  qualification  of  its 
members." 

Art.  VIII.,  sec.  17,  provides  that  the  trial  and  determina- 
tion of  contested  elections  of  members  of  the  General  Assem- 
bly, and  other  officers  therein  named,  shall  be  by  the  courts  of 
law,  or  by  one  or  more  of  the  law  judges  thereof,  and  that 
the  General  Assembly  should  by  general  law  designate  the 
courts  and  judges  by  whom  the  several  classes  of  election 
contests  shall  be  tried,  and  regulate  the  manner  of  trial  and 
all  matters  incident  thereto. 

A  careful  reading  of  this  sec.  17  shows  that  its  purpose  is 
not  to  take  from  each  house  the  power  to  judge  of  the  elec- 
tion and  qualifications  of  its  members,  given  by  sec.  9  cited. 
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Its  purpose  is  merely  to  provide  a  method  for  procuring  and 
presenting  to  the  respective  house  the  evidence  and  informa- 
tion necessary  for  an  intelligent  decision,  and  to  secure  early 
action. 

It  will  be  observed  that  the  earlier  Constitution  authorized 
each  house  to  judge  of  the  "  qualifications  "  of  its  members. 
The  present  Constitution  changes  the  language,  and  author- 
izes it  to  judge  of  "  the  election  and  qualifications "  of  its 
members.  While  the  addition  of  the  word  "  election  "  ma)'' 
not  give  to  the  house  any  power  which  it  might  not  have  exer- 
cised under  authority  to  judge  of  the  "  qualifications  "  of  its 
members,  it  clearly  shows  an  intention  not  to  restrict  the 
legislative  power. 

In  furtherance  of  the  view  we  have  expressed,  and  to  give 
due  effect  to  both  provisions  of  the  Constitution  cited,  the 
Act  of  19th  May,  1874,  was  passed.  Sec.  11  thereof  provides 
that  contested  elections  of  senators  and  members  of  the  House 
of  Representatives  shall  be  tried  and  determined  by  the  Court 
of  Common  Pleas  of  the  county  where  the  person  returned  as 
such  shall  reside.  Sec.  12  prescribes  the  time  and  the  manner 
in  which  proceedings  shall  be  commenced  for  contesting  the 
election.  Sec.  13  authorizes  the  court  to  compel  the  attend- 
ance of  witnesses,  and  the  production  of  all  written,  printed 
and  documentary  evidence  required  at  the  hearing.  Sec.  14 
declares  that,  after  the  hearing,  the  court  shall,  without  un- 
necessary delay,  decide  which  of  the  candidates  voted  for 
received  the  greatest  number  of  legal  votes,  and  is  entitled 
to  the  certificate  of  election. 

After  the  reception  of  the  certificate  by  the  proper  house, 
sec.  15  provides  the  form  and  manner  in  which  any  claimant 
to  a  seat  therein,  who  is  aggrieved  by  the  decision  of  the  court 
in  his  case,  may  present  his  petition  to  said  house.  It  further 
provides  that  the  petition  shall  be  referred  to  the  standing 
committee  on  elections,  which  shall  proceed  to  hear  the  claims 
of  the  contestant  and  the  respondent,  and  report  the  facts  and 
a  resolution  expressing  the  decision  of  the  committee  "for 
the  consideration  of  the  house,  and  the  vote  of  the  proper 
house  on  the  claims  of  the  contestant  and  respondent  shall  be 
final." 

This  Act  does  not  authorize  the  Common  Pleas  to  enter  any 
judgment  or  make  any  decree  declaring  which  claimant  is  en- 
titled to  the  oflBce,  but  merely  that  it  shall  decide  which  can- 
didate received  the  greatest  number  of  legal  votes  and  is 
entitled  to  the  certificate  of  election.  This  language  appears 
to  have  been  purposely  used  so  as  not  to  impinge  on  the 
power  of  the  respective  house  to  ultimately  judge  and  deter- 
mine. The  same  Act  provides  for  the  trial  before  the  courts 
1  Amkrman — IG 
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of  contested  elections  of  divers  other  officers,  and  declares 
that  the  person  who  by  the  decision  of  the  court  shall  appear 
to  have  received  the  largest  number  of  votes  "  shall  be  enti- 
tled to  the  office,"  and  be  commissioned  accordingly.  In  con- 
tested elections  of  senators  and  members  the  Act  does  not 
give  any  such  power  to  the  court,  nor  any  such  effect  to  its 
decision. 

Neither  the  facts  found  by  the  court,  nor  its  opinion  as  to 
who  is  entitled  to  the  certificate  of  election,  are  to  control  the 
judgment  of  the  respective  house.  The  legal  effect  thereof 
on  the  house  is  no  greater  than  the  report  of  one  of  its  own 
committees.  If  the  correctness  of  the  finding  be  questioned, 
the  house  sends  the  whole  case  to  its  standing  committee  on 
elections,  which  must  hear  the  claims  of  the  contestant  and 
respondent,  and  report  the  facts  as  it  finds  them  to  be,  and  a 
resolution  expressing  the  decision  of  the  committee.  The  Act 
imposes  no  restriction  on  the  committee  as  to  what  evidence 
it  shall  hear  and  consider,  nor  from  what  source  it  shall  be 
obtained.  Whatever  it  reports  is  only  "  for  the  consideration 
of  the  house." 

Every  fact  and  every  conclusion  of  law  found  by  the  court 
and  by  the  committee  may  be  disregarded  by  the  house,  and 
its  decision,  expressed  by  its  vote,  as  to  which  is  entitled  to 
the  office,  is  final  and  conclusive. 

There  is  nothing  in  the  Act  of  1874  indicating  that  the 
legislature  intended  to  authorize  the  correctness  of  the  con- 
clusion at  which  the  Common  Pleas  arrived  as  to  senators  and 
members  to  be  reviewed  on  certiorari  by  a  superior  court.  On 
the  contrary,  the  whole  scope  and  purpose  of  the  Act  nega- 
tives such  idea.  Were  we  to  assume  jurisdiction  to  review 
this  advisory  action  of  the  Common  Pleas,  whether  we  agreed 
or  disagreed  with  it,  our  conclusion  would  be  of  no  binding 
obligation  on  the  house.  Any  presumption  that  the  legisla- 
ture intended  to  impose  so  useless  a  duty  on  this  court  cannot 
for  one  moment  be  entertained.  Nothing  less  than  clear  and 
specific  authority  would  justify  us  in  taking  jurisdiction  to 
review  the  action  of  the  Common  Pleas  in  this  class  of  cases. 
Such  authority  is  neither  expressed  nor  implied. 

Writ  of  certiorari  quashed. 
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Mary  A.  Harper's  Appeal. 

1.  A  testator  made  the  following  bequest  of  all  his  stocks  and  bonds :  '*  I 
also  give  and  beoueath  all  stocks  and  bonds  to  Maiy  A.  Harper.  The 
dividends  derived  from  same  to  be  paid  to  her  hjj.  Morrow  Arnold 
whom  I  name  as  trustee  for  said  bonds  and  stocks  as  dividends  may 
accrue  from  time  to  time."  He  also  beaueathed  to  Mary  A.  Harper 
$10,000  in  cash.  His  will  also  contiunea  a  bequest  of  $5,000  to  the 
sud  Arnold  for  his  services  as  trustee  for  Mary  A.  Harper.  By  decree 
of  distribution  the  bonds  and  stocks  were  awarded  to  Arnold  as  trustee 
for  Mary  A.  Harper.  Upon  final  distribution  the  fund  was  not  sufficient 
to  pay  the  legacies  of  Arnold  and  Mary  A.  Harper:  ffeld,  (a)  That 
though  sfiud  bequest  of  the  stocks  and  bonds  to  Mary  A.  Harper  created 
a  dry  technical  trust  yet  so  long  as  by  a  decree  of  a  court  of  competent 
jurisdiction  the  trust  exists  and  the  trustee  has  been  awarded  the  securi- 
ties, the  Supreme  Court  will  not  say  that  there  is  not  a  trust  of  some  kind. 
(6)  There  was  therefore  a  consideration  for  the  legacy  of  Arnold  and  it 
is  entitled  to  preference  over  a  genei*al  legacy. 

2.  A  legacy  given  for  any  valuable  consideration  is  entitled  to  preference 
over  general  legacies  on  deficiency  of  assets  to  pay  all. 

3.  Aopeal  of  the  Trustees  of  the  University  of  Pennsylvania,  1  Out.  187, 
followed. 

November  9th,  1885.  Before  Mbrcur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  J  J. 

Appeal  from  the  Orphans'  Court  of  Allegheny  county:  Of 
October  and  November  Term,  1886,  No.  211. 

Appeal  of  Mary  A.  Harper  from  the  decree  of  the  Orphans' 
Court  of  Allegheny  County,  made  October  3d,  1886,  dismiss- 
ing her  exceptions  to  the  decree  of  distribution  made  by  said 
court  on  July  loth,  1885,  in  the  matter  of  the  estate  of  James 
H.  Brown,  deceased. 

James  H.  Brown,  who  died  in  1883,  by  his  will,  made  the 
following  bequest  of  all  his  bonds  and  stocks:  "I  also  give 
and  bequeath  all  stocks  and  bonds  to  said  Mary  A.  Harper. 
The  dividends  derived  from  same  to  be  paid  to  her  by  J.  Mor- 
row Arnold,  whom  I  name  as  trustee  for  said  bonds  and 
stocks  as  said  dividends  may  accrue  from  time  to  time."  He 
also  bequeathed  to  said  Mary  A.  Harper  ten  thousand  dollars 
($10,000)  in  cash.  His  said  will  also  contained  a  bequest  of 
five  thousand  dollars  ($5,000)  to  J.  Morrow  Arnold  for  his 
services  as  trustee  for  Mary  A.  Harper  under  the  bequest  of 
bonds  and  stocks  previously  mentioned. 

By  decree  of  distribution  made  January  31st,  1884,  upon 
the  audit  of  the  executor's  first  account,  the  bond  and  stocks 
of  said  decedent  were  awarded  to  J.  Morrow  Arnold,  as 
trustee  for   Mary  A.   Harper,  the   present  appellant.     Said 
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Arnold  has  retained  possession  of  tlie  same  from  the  time  of 
said  decree  and  still  holds  possession  of  the  same. 

By  said  decree  thirty-five  hundred  dollars  ($3,600)  in  cash 
was  awarded  to  appellant,  on  account  of  her  said  legacy  of 
ten  thousand  dollars  ($10,000,)  leaving  a  balance  of  sixty-five 
hundred  dollars  ($6,600)  still  due  to  her  thereon. 

By  said  decree  nothing  was  awarded  to  J.  Morrow  Arnold, 
on  account  of  his  said  legacy  of  five  thousand  dollars. 

By  decree  of  distribution,  made  upon  the  audit  of  the  execu- 
tor's second  and  final  account,  the  following  distribution  was 
made  of  the  balance  of  $6,588.42  in  the  hands  of  the  execu- 
tors for  distribution.  Said  balance  being  insufficient  to  pay 
the  legacy  of  Arnold  and  the  unpaid  balance  of  Mary  A.  Har- 
per's legacy,  the  court  awarded  the  full  amount  of  Arnold's 
legacy  to  him  and  $1,475.47  to  appellant. 

By  this  distribution  the  court  gave  preference  to  Arnold's 
legacy  on  the  ground  that  said  legacy  was  based  upon  a  valu- 
able consideration,  to-wit,  his  services  as  trustee  and  therefore 
entitled  to  preference  over  Mary  A.  Harper's  legacy,  which 
was  a  mere  gratuity.  Appellant  contended  that  distribution 
should  have  been  made  to  her  for  the  full  amount  of  the 
unpaid  portion  of  her  legacy,  for  which  said  balance  for  dis- 
tribution was  suflBcient. 

That  Morrow  Arnold  was  not  entitled  to  said  legacy 
because,  had  a  proper  decree  of  distribution  been  made  at 
the  previous  audit  on  January  31st,  1884,  said  bonds  and 
stocks  would  not  have  been  awarded  to  him  and  there  would 
have  been  no  services  to  perform.  That  said  trust  was  a  dry 
trust,  and  said  bonds  and  stocks  should  have  been  properly 
awarded  to  appellant.  That,  therefore,  the  condition  precedent 
annexed  to  his  legacy  of  $5,000,  that  of  being  trustee,  having 
failed,  his  legacy  likewise  fails.  And,  further,  that  if  said 
Arnold  was  entitled  to  participate  in  said  distribution  it  was 
pro  rata  only  wit^h  other  general  legatees  and  .that  his  legacy 
was  not  entitled  to  preference  nor  exempt  from  abatement. 
To  this  affect  appellant  filed  exceptions  to  said  second  decree 
of  distribution  which  were  dismissed  by  the  court.  Said  dis- 
missal of  exceptions  constitutes  the  assignment  of  error. 

Over,  J.  in  making  distribution  upon  audit  of  the  execu- 
tors final  account  filed  an  opinion  which  was  ifUer  alia  as  fol- 
lows : 

1st.  The  testator  having  directed  that  the  legacy,  to  Mrs. 
Harper  should  be  paid  witiiin  six  months  after  his  death,  it  is 
contended  that  it  is  entitled  to  priority  in  right  of  payment  to 
other  general  legacies.  It  is  evident,  however,  that  this  direc- 
tion was  not  made  in  apprehension  of  any  deficiency  of  assets 
but  merely  for  the  purpose  of  giving  priority  in  time  of  pay- 
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roent,  and  it  is  well  settled  that  on  intent  to  give  such  priority 
does  not  give  a  legracv  preference  in  right  of  payment.  Penn'a 
Co.'s  Appeal,  16  W.  N.  C.  170.  It  follows,  therefore,  that  this 
legacy  is  not  to  be  preferred. 

2d.  Where  a  general  legacy  is  founded  upon  a  valuable  con- 
sideration, it  is  entitle^J  to  preference  in  payment  to  other 
general  legacies,  which  are  mere  bounties:  University  of  Pa.'s 
Appeal,  97  Pa.  St.  187;  Gassman's  Estate,  38  Leg.  Int.  261, 
and  cases  there  cited. 

The  legacy  to  Mrs.  Harper  is  a  mere  bounty,  while  that  to 
J.  Morrow  Arnold  is  founded  upon  a  consideration,  to-wrt : 
His  services  as  trustee  for  her;  as,  by  accepting  the  trust,  he 
has  contracted  to  perform  its  duties  for  the  compensation  fixed 
by  the  testator.  But  the  cases  in  which  the  above  rule  pre- 
vails, appear  to  be  where  the  consideration  or  the  legacy  inures 
to  the  benefit  of  the  tesjtator's  estate,  as  a  legacy  to  a  widow 
in  lieu  of  dower.  Here,  however,  the  consideration  for  the 
legacy  to  Arnold  does  not  enure  to  the  benefit  of  the  testator's 
estate,  but  to  Mrs.  Harper  as  specific  legatee,  and  if  the  con- 
test were  between  him  and  general  legatees  not  benefited  b}^ 
his  legacy,  it  may  be  he  would  not  be  entitled  to  preference 
to  them.  But  as  it  is  between  him  and  a  legatee  benefited 
by  the  consideration  upon  which  his  legacy  is  founded,  it 
seems  that  the  rule  applies,  and  that  his  legacy  is  to  be  pre- 
ferred. 

It  is  true  that  the  amount  may  be  excessive  compensation, 
that  the  services  now  rendered  are  not  of  much  value,  and  that 
the  trustee  may  not  live  to  fully  execute  the  trust.  But,  as 
the  legacy  is  not  conditioned  upon  him  living  to  execute  it, 
and  payment  is  not  postponed  until  the  termination  of  the 
trust,  the  presumption  is  that  the  contingency  of  the  death  of 
the  trustee  before  its  termination,  and  consequent  inability  to 
execute  it,  were  considered  by  the  testator  when  he  fixed  the 
compensation.  The  amount  of  this  legacy,  then,  is  the  com- 
pensation fixed  by  the  testator  for  the  trustee's  services,  not- 
withstanding these  contingencies.  And  Mrs.  Harper  being  a 
mere  recipient  of  his  bounty,  and  benefited  by  the  legacy,  is 
not  in  a  position  to  object  to  it,  and  has  no  equities  requiring 
it  to  abate.  Moreover,  if  the  services  which  may  be  ren- 
dered are  worth  more,  the  trustee  could  not  secure  additional 
compensation.  It  seems  clear,  therefore,  that  this  legacy  is 
entitled  to  preference  in  payment  to  Mrs.  Harper's. 

In  dismissing  the  exceptions  to  the  adjudication  of  audit, 
Hawkins,  P.  J.,  filed  the  following  opinion: 

In  dismissing  these  exceptions  it  is  proper  that  the  court 
should  notice  briefly  the  arguments  upon  which  exceptant 
relied. 
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Ist.  It  was  contended  that  the  will  of  Jas.  H.  Brown  de- 
ceased, did  not  create  a  valid  active  trust  for  exceptant  in 
respect  of  the  stocks  mentioned  in  paragraph  3d;  and  that 
consequently  Mr.  Arnold  was  not  entitled  to  the  provision 
made  for  his  compensation  as  trustee. 

This  position  is  not  well  taken,  and.for  these  reasons : 

There  can  be  no  doubt  that  the  intention  of  testator,  how- 
ever defectively  expressed,  was  to  create  an  active  trust  for 
Mrs.  Harper.  The  direction  to  Mr.  Arnold  to  collect  and  pay 
over  the  dividends,  and  the  liberal  provision  made  for  compen- 
sation of  his  service,  in  this  behalf,  are  inconsistent  with  any 
other  theory.  It  was  in  furtherance  of  this  manifest  intention 
that  the  appropriation  to  Mr.  Arnold  as  trustee  in  distribution 
onthe  audit  of  the  former  account  was  made.  No  question 
was  then  raised  as  to  the  validity  of  the  trust,  not  to  the  decree. 
That  decree  cannot  be  collateral!}^  attached ;  it  is  conclusive 
until  set  aside.  It  is,  therefore  immaterial  in  this  proceeding: 
which  in  respect  of  that  proceeding  is  collateral:  Rhoad^s 
Appeal,  39  Pa.  Stat.  186,  whether  the  trust  was  defective  in 
its  creation  or  not ;  the  decree  of  appropriation  made  it  a  fact 
and  conclusive  here.  When  Mr.  Arnold  had  accepted  the 
trust  he  had  complied  with  the  condition  precedent  to  his 
right  to  demand  the  legacy  given  him  in  that  behalf:  Harri- 
son v.  Rowley,  4  Ves.  212. 

2d.  It  was  also  contended  that,  assuming  the  trust  to  have 
been  valid,  the  legacy  given  Mr.  Arnold  was  liable  to  abate- 
ment, because  it  was  not  based  on  a  consideration  in  existence 
at  the  death  of  testator,  and  in  illustration  of  this  position, 
certain  authorities  were  cited  to  the  efifect  that  a  legacy  to  an 
executor  for  his  care  and  trouble  is  liable  to  abatement. 

It  was  not  necessary  that  the  consideration  should  have 
been  in  existence  at  the  death  of  testator  to  exempt  this 
legacy  from  abatement. 

The  general  rule  is  that  among  volunteers  legacies  abate  in 
case  of  deficiency  of  assets,  but  if  there  be  any  valuable  con- 
sideration for  the  testamentary  gift,  as  where  a  general  legacy 
is  given  in  consideration  of  a  debt  owing  to  a  legatee,  or  of 
the  relinquishment  of  any  right  or  interest,  as  of  her  dower 
by  a  widow,  such  legacy  will  be  entitled  to  a  preference  of 

Eayment  over  the  other  general  legacies  which  are  mere 
ounties:  2  Williams  on  Executors,  1864;  Trustees  Appeal, 
97  Pa.  St.,  187.  This  statement  is  broad  enough  to  embrace 
as  well  a  consideration  arising  after,  as  in  existence  at  the 
date  of  testator's  death,  and  there  is  no  reason  why  it  should 
not.  An  estate  may  be  as  effectually  bound  by  a  contract 
entered  into  in  pursuance  of  a  will  as  by  a  contract  made  with 
testator  in  his  life  time.     A  bequest  on  condition  of  takings 
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care  of  testatrix's  house  and  goods  for  three  months  after  her 
death,  as  in  Wilson's  Estate,  89  Leg.  Int.,  109,  or  of  taking 
care  of  testatrix's  husband  after  her  death,  as  in  Gasman's 
Estate,  10  W.  N.  C,  276,  were  based  on  valuable  considera- 
tions arising  after  testatrix's  death,  and  no  one  can,  with 
reason,  doubt  that  they  were  properly  held  to  be  within  the 
rule  of  exemption  from  abatement.  The  legacy  to  Mr. 
Arnold  falls  within  the  same  class.  It  Was  made  to  him  as  a 
conditional  offer  of  so  much  compensation  for  his  services  as 
trustee,  and  when  he  had  accepted  the  appointment  his 
remedy  against  the  estate  for  the  amount  of  the  legacy  was  as 
complete  as  though  he  had  made  a  similar  contract  with  tes- 
tator in  his  life  time.  It  is  true,  as  was  suggested  by  counsel 
for  exceptant,  that  his  acceptance  was  purely  voluntary,  but 
that  might  with  as  much  force  have  been  said,  had  a  similar 
contract  been  made  with  testator  in  his  life  time.  The  essen- 
tial fact  here  is  that  the  legacy  was  given  in  consideration  of 
the  services  and  responsibility  of  the  trustee.  Had  no  legacy 
been  given  him  he  would  have  been  entitled  to  compensation 
all  the  same  as  well  as  a  preference  in  payment ;  the  gift  of 
the  legacy  had  the  same  purpose  in  view :  Guien's  Estate, 
1  Ash,  817,  and  there  is  no  apparent  reason  why  the  prefer- 
ence should  not  continue  as  against  volunteera. 

The  exceptant's  counsel  rely  on  a  passage  in  2  Williams  on 
Executors,  1864,  in  support  of  their  position,  that  in  order  to 
entitle  a  general  legatee  to  exemption  from  abatement,  the 
consideration  upon  which  it  is  based  must  have  been  in  exist- 
ence at  the  date  of  the  testator's  death.  The  case  of  Blower 
V.  Morret,  2  Ves.,  420,  cited  in  the  foot  note  for  this  qualifica- 
tion of  the  general  rule,  does  not  sustain  it.  The  sole  question 
involved  there  was  whether  a  bequest  to  a  wife  in  lieu  of 
dower  was  liable  to  abatement,  and  there  is  not  even  a  dis- 
cussion of  the  question  suggested  now.  And  the  suggested 
qualification  is  entirely  inconsistent  with  the  letter  and  the 
i-eason  of  the  rule.  The  sole  test  is  whether  the  legacy  is 
based  on  a  valuable  consideration,  and  it  is  obviously  imma- 
terial whether  or  not  the  consideration  in  fact  sprang  into 
existence  before  or  after  testator's  death. 

The  illustration  suggested  by  exceptant's  counsel  in  sup- 
port of  the  same  position,  grew  out  of  a  peculiarity  of  the 
English  law.  The  services  of  trustees  there  are  gratuitous, 
and  consequently  a  legacy  for  care  and  trouble  in  the  admin- 
istration of  a  trust  is  a  part  bounty.  In  this  state  trustees 
are  entitled  to  compensation  for  their  services,  and  the  case 
cited  from  English  books  are  inapplicable. 

If,  therefore,  the  legatee  stood  upon  the  ground  of  con- 
sideration alone,  he  would  be  entitled  to  a  preference  in  pay- 
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ment  over  Mrs.  Harper,  who  is  a  volunteer.  But  there  is  an 
additional  reason  for  preference.  Mrs.  Harper  is  the  bene- 
ficiary of  the  trust  fund  of  which  Mr.  Arnold  is  trustee.  Had 
no  testamentary  provision  been  made  for  compensation,  the 
trust  fund  must  have  been  liable ;  this  legacy  is  in  relief  of 
the  fund,  and,  therefore,  for  the  benefit  of  Mrs.  Harper.  If 
less  than  the  full  amount  of  the  legacy  should  be  realized,  the 
trustee  may  have  recourse  against  the  trust  fund  for  the  de- 
ficiency :  Guien's  Estate,  supra.  In  answer  to  this,  it  is  said 
that  Mrs.  Harper  claims  here  as  pecuniary  legatee  and  not  as 
beneficiary  under  the  trust.  There  is  no  merit  in  this  posi- 
tion. She  claims  under  the  same  will  in  which  the  trust  is 
created  for  her  benefit.  The  trustee  accepted  the  trust  upon 
the  condition  of  payment  of  the  legacy  presumably  with  her 
consent.  She  can  not  now  be  heard  to  deny  his  right  to  the 
full  consideration  of  his  acceptance. 

For  these  reasons  then  the  exceptions  must  be  dismissed. 

Whereupon  Mary  A.  Harper  took  this  appeal,  assigning  for 
error  the  dismissal  of  the  exceptions  and  decreeing  distribu* 
tion  to  J.  Morrow  Arnold  in  preference  to  the  appellant. 

Abram  Israel  (Cohen  ^  Co.  with  him),  for  the  appellant. — 
1.  By  the  bequest  of  .said  bonds  and  stocks  to  appellant,  a  dry 
trust  was  created,  and  the  legal  title  thereto  became  vested  in 
her  by  the  terms  of  said  bequest :  Roper  on  Legacies,  1474 ; 
Garrett  v.  Rex,  6  Watts,  14 ;  14  Roberts'  Appeal,  9  P.  F.  S., 
74;  Hellman  v.  Hellman,  4  Rawle,  450;  Shriver  v.  Cobeau, 
4  Watts,  130;  Parker's  Appeal,  11  Smith,  485;  Keene's 
Appeal,  14  Id.,  268;  Robert's  Appeal,  69  Pa.,  70;  Penna. 
Co.'s  Appeal,  2  Norris,  312;  Millard's  Appeal,  6  Id.,  467; 
Davis'  Appeal,  4  Out.,  203.  2.  Therefore  said  bonds  and 
stocks  should  have  been  awarded  to  appellant  and  not  to  J. 
Morrow  Arnold  as  trustee,  whereby  said  alleged  trust  would 
never  have  existed.  3.  If  said  trust  had  never  existed,  J. 
Morrow  Arnold  not  having  become  trustee,  the  condition 
precedent  attached  to  his  legacy  of  $5,000  failing,  his  legacy 
also  fails. 

Where  a  legacy  is  given  to  one  as  executor,  or  for  his  ser- 
vices as  such,  it  is  a  legacy  upon  condition  precedent:  Wil- 
liams on  Executors,  6th  Am.  ed.,  1391 ;  Hanbury  v.  Spooner, 
6  Beav.,  630 ;  Hawkins'  Trust,  33  Id.,  670. 

Where  a  legacy  is  given  upon  condition  precedent,  the  con- 
dition must  be  strictly  performed,  however  unreasonable: 
Campbell  v.  McDonald,  10  Watts,  179 ;  Gilleland  v,  Bredin, 
63  Pa.,  893 ;  Stover's  Appeal,  77  Id.,  282 ;  McClure's  Appeal, 
22  Smith,  419. 

In   McClure's  Appeal,  22   Smith,  419,  Judge  WiLLiAMa 
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says :  "  If  the  condition  of  the  gift  never  happens,  the  gift 
never  arises." 

Where  the  condition  precedent  becomes  impossible,  the  gift 
never  arises,  even  though  there  be  no  default,  or  laches  on 
part  of  devisee :  2  Jarman  on  Wills,  9,  12 ;  2  Redfield  on 
Wills,  285,  §  8  ;  Vanhorne  v.  Dorrance,  2  Dall,  317  ;  Moakley 
V.  Riggs,  19  John.  71,  72;  Taylor  v.  BuUen,  6  Crown,  627; 
Taylor  v.  Mason,  9  Wheaton,  825. 

In  any  event  the  legacy  to  Arnold  should  abate  pro  rata 
with  other  general  legacies.  It  does  not  come  within  the 
class  of  legacies  based  upon  a  valuable  consideration,  whose 
legatees  are  purchasers  and  entitled  to  preference.  Among 
the  latter  class  are  legacies  given  to  widows  in  lieu  of  dower, 
or  to  creditors  for  an  actually  subsisting  debt. 

It  has  been  uniformly  held  in  England  that  a  legacy  given 
to  an  executor  for  his  services  as  such,  must,  upon  a  defici- 
ency of  assets,  abate  pro  rata^  with  other  general  legacies: 
Duncan  r.  Watts,  IC  Beav.,  204 ;  Att'y  Gen.  v,  Robbins,  2  P. 
Wm.,  25 ;  Fretwell  v.  Stacy,  2  Vernon,  43-4 ;  Herron  v,  Her- 
rcA,  2  Atkyn,  178. 

And  for  leading  American  authority  on  this  question  see 
2  Redfield  on  Wills,  453,  where  the  same  doctrine  is  laid 
down. 

Sill  Burgttnn^  for  appellee. — It  will  be  observed  that  the 
question  as  to  whether  Mrs.  Harper  gets  a  life  estate,  or  an 
absolute  interest  in  the  bonds  and  stock,  does  not  arise  in  this 
case.  It  will  present  itself  on  her  death,  or  may  perhaps  be 
raised  at  any  time  and  be  determined  by  the  court  in  proper 
proceedings  for  the  purpose.  There  is  no  rule  or  principle  of 
law  preventing  a  testator  from  vesting  property  in  a  trustee 
for  the  life  of  his  beneficiary,- with  provision  that  it  go  to  her 
legal  representative  at  her  death.  The  rule  in  Shelly's  case, 
and  the  Statute  of  Uses,  82  Henry  VIIL,  10,  do  not  apply  to 
personal  property.  So  that  the  entire  argument  and  authori- 
ties of  the  appellent's  counsel  as  to  bequest  of  the  income 
carrying  the  corpus  or  absolute  estate  in  fee,  are  entirely  be- 
side the  mark.  Among  active  trusts  has  always  been  classed 
that  to  receive  and  pay,  over  the  profits  to  another:  Husband 
on  Married  Women's  Trusts,  289.  The  above  is  cited  and 
approved,  11  W.  N.  C,  188. 

The  difference  between  active  and  dry  trusts  is  fully  dis- 
cussed in  Bacon's  Appeal,  57  Pa.  St.,  504:  "  So  long  as  active 
duties  remain  to  be  performed  by  the  trustees,  the  legal 
estate  must  continue  in  them."  In  Davis'  Appeal,  4  Out., 
205,  the  court,  after  quoting  the  above,  add :  "  This  being 
true  of  real  estate,  which  is  permanent  an4  enduring  and  re- 
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quires  no  change,  it  is  still  more  true  of  a  trust  fund  which 
consists  of  securities  only,  in  this  case  stocks  and  bonds,  re- 
quiring constant  care  and  watchfulness,  and  possibly  frequent 
changes." 

Was  the  legacy  to  Arnold  given  on  a  valuable  considera- 
tion, and  therefore  not  liable  to  abatement  with  other  legacies 
on  deficiency  of  assets  to  pay  all  ? 

The  rule  is  that  on  deficiency  general  legacies  will  abate 
pro  rata;  but  if  there  be  any  valuable  consideration  for  the 
testamentary  gift,  or  the  relinquishment  of  any  right  or  in- 
terest, such  legacy  will  be  entitled  to  preference :  Sarah  Wil- 
son's Estate,  89  Leg.  Int.,  109 ;  Gasman's  Estate,  10  W.  N.  C, 
275 ;  Trustees,  &c.,  Appeal,  97  Pa.  St.,  187. 

But  counsel  on  the  other  side  lay  great  stress  on  the  fact 
that  a  legacy  given  to  an  executor  for  his  services  has  been 
held  to  abate,  the  legatee  being  considered  a  mere  volunteer : 
Atty.  Gen.  v.  Robinson,  1  P.  Williams,  25.  They  forget  to 
give  the  reason  for  this  decision,  as  stated  in  that  case  by  the 
court,  viz. :  That  in  England  an  executor  has  no  claim  for 
compensation.  His  services,  no  matter  how  extensive  and 
laborious,  are  considered  as  gratuitous. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court, 
January  4th,  1884. 

The  legacy  to  J.  Morrow  Arnold  was  given  for  a  valuable 
consideration.  The  consideration  was  his  services  as  trustee 
for  the  appellant  under  the  will  of  the  testator,  James  H. 
Brown,  of  certain  stocks  and  bonds,  which  he  has  bequeathed 
to  the  appellant.  The  said  stocks  and  bonds  were  appraised 
at  $43,078.42,  and  were  transferred  to  the  trustee  by  the 
executors  under  a  decree  of  the  Orphans'  Court. 

The  fund  for  distribution  in  this  present  proceeding  being 
insufficient  to  pay  both  the  appellant  and  Mr.  Arnold  in  full, 
it  is  claimed  by  the  former  that  her  legacy  must  be  paid  in 
full,  for  two  reasons,  viz. :  1.  That  the  trust  is  a  mere  dry 
trust,  the  appellant  being  entitled  under  the  will  to  the  imme- 
diate possession  of  the  stocks  and  bonds;  and  2.  That  the 
compensation  of  the  trustee  is,  in  any  event,  excessive  and 
out  of  all  proportion  to  the  labor  and  responsibility  involved. 

That  this  is  a  dry  technical  trust  may  be  conceded.  But 
the  trust  exists,  and  the  trustee  has  been  awarded  the  securi- 
ties by  the  decree  of  a  court  of  competent  jurisdiction.  With 
that  decree  standing  in  full  force  and  unappealed  from,  we 
cannot  say,  in  this  collateral  proceeding,  that  there  is  not  a 
trust  of  some  kind.  Non  constat  that  the  trust  ever  will  be 
attacked. 

There  was  therefore  a  consideration  for  the  legacy  to  Mr. 
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Arnold.  All  the  authorities  hold  that  such  a  legacy  is  en- 
titled to  preference  over  other  legacies  Which  are  mere  boun- 
ties. It  is  sufiBcient  to  refer  to  the  Appeal  of  the  Trustees 
of  the  University  of  Pennsylvania,  1  Out,  187.  It  may  be 
the  testator  placed  an  extravagant  estimate  upon  the  value  of 
Mr.  Arnold's  services,  but  that  is  a  matter  with  which  the 
appellant,  who  is  a  mere  volunteer,  has  no  standing  to  com- 
plain. 

We  need  not  pursue  the  subject  further,  as  the  case  has 
been  very  carefully  and  intelligently  discussed  by  the  learned 
judge  of  the  Orphans'  Court. 

The  decree  is  affirmed,  and  the  appeal  dismissed 
at  the  costs  of  the  appellant. 


Weston  versus  The  Commonwealth. 

1.  On  the  trial  of  one  who  is  indicted  with  others  for  murder,  but  who  is 
not  alleged  to  have  actually  struck  the  blow  causing  death,  it  is  not 
error  to  char^  that  the  defendant  was  guilty  if  he  were  pi*esent  at  the 
scene  of  the  lulling,  aiding  and  abetting  in  the  purpose  for  whic*h  he 
and  those  with  him  were  tSere,  and  the  killing  was  m  pursuance  of  or 
an  incidental  probable  consequence  of  such  purpose.  An  intent  to 
hold  possession  of  disputed  land  by  a  show  of  arms  is  unlawful,  and 
draws  to  it  ttie  consequences  of  all  acts  done  in  carrying  it  into  exe- 
cution. 

2.  A  juror  is  not  disqualified  because  he  has  read  the  newspaper  account  of 
the  trial  of  one  jointly  indicted  wiUi  the  defendant,  and  the  newspaper 
report  of  the  testimony  taken  at  the  said  trial,  if  he  has  not  formcKl  a 
fixed  opinion  as  to  the  guilt  of  the  defendant  himself. 

3.  On  the  trial  of  one  charged  with  murder,  testimony  that  the  defendant 
had  consulted  counsel,  and  had  by  counsel  been  advised  that  he  had  a 
legal  right  to  maintiun  possession  of  the  land,  in  a  dispute  about  which 
the  alleged  murder  took  place,  is  not  admissible  in  evidence. 

November  9th,  1885.  Before  Mekcue,  C.  J.,  Gordon, 
Paxsox,  Tbunkey,  Sterrett,  Green  and  Clark,  J  J. 

Error  to  the  Oyer  and  Terminer  of  Allegheny  county: 
Of  October  and  November  Term,  1885,  No.  45. 

Absalom  M.  Bowser,  Sherman  Kelso,  Milton  Weston,  Archi- 
bald Blakely  and  several  others  were  indicted  in  the  Oyer  and 
Terminer  of  Westmoreland  county  for  the  murder  of  Obadiah 
Haymaker.  On  account  of  the  excitement  caused  in  the 
neighborhood  by  the  circumstances  of  the  killing,  the  venue 
of  the  trial  was  changed  to  Allegheny  county.  The  defen- 
dants severed  in  their  defence.  Bowser  was  tried  and  con- 
victed of  murder  in  the  second  degree. 
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Subsequently  on  February  17th,  1885,  the  defendants  Wes- 
ton, Miller,  Remaley,*  Johnston,  Blakely  and  Miller  were  ar- 
raigned and  pleaded  not  guilty.  A  severance  being  prayed  and 
allowed,  the  Commonwealth  elected  to  try  Milton  Weston,  and 
the  erapannelling  of  the  jury  was  proceeded  with.  A.  M. 
Burns,  called  as  a  juror,  testified  on  his  voir  dire  that  while 
he  had  not  formed  an  opinion  as  to  the  guilt  of  Weston  par- 
ticularly, yet  upon  reading  the  newspaper  accounts  of  the 
trial  of  Bowser,  he  had  formed  and  expressed  an  opinion  upon 
the  guilt  or  innocence  of  Weston  and  those  connected  with 
him ;  that  the  opinion  was  not  a  fixed  one,  but  nothing  more 
than  an  impression  not  amounting  to  a  belief.  The  defendant 
challenged  the  juror  for  cause.  Challenge  overruled  and  juror 
sworn.     Exception  taken. 

Addison  Lisle,  called  as  a  juror,  testified  that  he  had  read 
the  newspaper  reports  of  the  occurrences  involved  in  the  case, 
of  the  trial  of  Bowser,  and  of  testimony  taken  in  habeas  cor- 
pus proceedings  in  the  case,  but  had  nothing  more  than  an 
impression  as  to  the  guilt  or  innocence  of  Weston  and  hisj 
associates.  Challenge  overruled.  Juror  sworn.  Exception 
taken. 

D.  Bj  Morris,  called  as  a  juror,  had  read  the  newspaper  ac- 
counts of  the  occurrence,  of  the  testimony  taken  at  the  trial 
of  Bowser,  of  the  coroner's  inquest,  and  of  the  habeas  corpus 
proceedings  ;  had  formed  an  opinion  as  to  the  guilt  of  Weston 
and  party,  but  not  such  an  one  as  would  influence  him  in  ren- 
dering a  verdict.  Challenge  oveiTuled.  Juror  sworn.  Ex- 
ception taken. 

J.  G.  Weldon,  called  as  a  juror,  had  read  very  little  about 
the  case  ;  had  formed  a  strong  impression  about  the  guilt  or 
innocence  of  Weston  and  his  associates,  but  not  one  which 
would  influence  him  in  rendering  a  verdict.  Challenge  over- 
ruled.    Juror  sworn.     Exception  taken. 

W.  C.  McEhaney,  called  as  a  juror,  had  read  the  newspaper 
accounts  of  the  occurrences,  and  of  the  testimony  at  the  Bow- 
ser trial,  but  had  nothing  more  than  an  impression  with  refer- 
ence to  the  guilt  or  innocence  of  the  defendant  and  his  asso- 
ciates.   Challenge  overruled.    Juror  sworn.    Exception  taken. 

Charles  McClelland,  called  as  a  juror,  had  not  formed  or 
expressed  an  opinion  as  to  the  guilt  or  innocence  of  Weston 
individually,  but  had  with  reference  to  the  whole  party,  based 
on  newspaper  accounts  of  the  occurrence,  and  the  testimony 
at  the  Bowser  trial,  but  not  such  an  opinion  as  would  inter- 
fere with  his  rendering  a  verdict  according  to  the  law  and  the 
evidence.  Challenge  overruled.  Juror  sworn.  Exception 
taken. 

After  a  juiy  had  been  obtained  and  sWorn,  the  Common- 
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wealth  gave  evidence  tendingr  to  establish  the  following  case  : 
On  the  26th  of  November,  1883,  Bowser,  Remaley,  Kelso  and 
others  went  upon  certain  premises  in  Murrayville,  Westmore- 
land county,  on  which  was  a  natural  gas  well,  and  which  for 
convenience  are  called  in  this  report  the  gas  well  tract,  and 
proceeded  to  take  possession  of  said  tract  for  Weston,  the  de- 
fendant, and  went  upon  a  derrick  used  for  boring  purposes. 
While  they  were  upon  the  premises,  Obadiah  Haymaker  who 
with  others  had  been  in  possession  of  the  premises  in  the  inter- 
est of  Pew  &  Emerson,  came  on  the  premises,  and  being  told 
by  one  of  the  workmen,  '.'  Mr.  Weston's  party  is  going  to  take 
the  well,"  entered  into  conversation  with  Bowser,  after  which 
a  shot  was  fired,  by  whom  it  did  not  appear,  and  Haymaker 
was  set  upon  by  the  Weston  party,  clubbed  over  the  head  with 
a  gun  and  beaten  ;  his  brother  who  arrived  on  the  ground 
about  the  time  of  this  occurrence  ran  up  and  got  him  away  ; 
after  this  the  Weston  party  began  to  carry  away  boards  from 
a  board  pile  some  fifty  or  seventy-five  feet  away  from  the  der- 
rick, and  carried  them  over  to  the  derrick,  which  they  began 
to  board  up.  Haymaker  went  to  the  pile  to  prevent  the  car- 
rying away  of  the  boards  which  belonged  to  his  employers, 
and  met  some  other  men  ;  got  on  top  of  the  pile ;  the  Weston 
party  approached  armed  with  guns  and  bayonets;  Bowser 
advanced  and  thrust  at  Haymaker  with  his  bayonet  striking 
him  several  times ;  Haymaker  moved  about  on  the  board  pile 
swinging  a  pick  handle  backward  and  forward ;  Bowser  step- 
ped back  and  fired,  this  shot  was  followed  by  a  volley  from 
the  Weston  party;  Haymaker  fell,  was  carried  by  a  man 
named  Taylor  to  a  short  distance  from  the  board  pile,  from 
whence,  after  receiving  medical  attention,  he  was  removed  to 
his  home,  where  he  died  at  half-past  three  o'clock  in  the  after- 
noon of  the  day  on  which  the  above  mentioned  occurrences 
took  place.  His  body  showed  that  three  or  four  holes  had 
been  made  in  it,  and  one  was  from  a  gun  shot.  There  was 
evidence  that  Weston  had  been  on  the  ground  during  the 
trouble,  that  he  had  fired  at  least  one  shot ;  and  that  on  the 
l)revious  day  he  had  hired  from  a  gunsmith  in  Pittsburgh  six 
Springfield  rifles  with  bayonets,  and  six  double-barrelled  shot 
guns,  of  the  same  pattern  as  guns  produced  in  court,  identi- 
fied as  those  used  in  the  affray,  and  had  also  purchased  from 
him  a  supply  of  ball  cartridges  and  blank  cartridges,  which 
lie  ordered  to  be  sent  to  "  M.  Weston,"  or  "  M.  Weston 
&  Co.,"  directing  the  cartridges  to  be  put  up  so  that  unused 
ur  unopened  packages  could  be  returned,  saying  that  he  did 
not  think  any  of  them  would  be  used  in  firing. 

The  defendant  gave  testimony  to  the  effect  that  in  August, 
1883,  a  party  sent  by  Weston  who  claimed  to  have  purchased 
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the  well,  went  upon  the  well  tract,  and  on  the  7th  were  as- 
saulted by  the  employees  of  Pew  &  Emerson ;  that  they 
remained  on  the  ground,  but  were  again  threatened  ;  that  a 
riot  for  the  possession  of  the  tract  was  so  immigent  that  the 
sheriff  was,  on  the  10th  of  September,  obliged  to  summon  a 
posse  to  preserve  the  peace ;  that  after  this,  on  the  24th  of 
September,  the  Pew  &  Emerson  party  expelled  the  Western 
party  from  the  well  tract  by  force ;  that  on  the  day  of  the 
killing  thei-e  were  some  one  hundred  and  twenty-five  men  of 
the  Pew  &  Emerson  party  on  the  ground  armed  with  pick 
handles;  that  a  number  of  them  stood  upon  the  board  pile 
striking  with  their  pick  handles,  and  that  the  firing  followed 
after  this  demonstration. 

Counsel  for  the  defendant  then  proposed  to  ask  a  witness  if 
he  knew  the  advice  of  Archibald  Blakeley,  Esq.,  to  the  defen- 
dant Weston  as  to  his  title  to  the  property?  This  was  ob- 
jected to. 

The  defence  then  offered  to  prove  that  the  defendant  sub- 

Imitted  his  title  to  this  property  to  competent  counsel ;  that 
he  was  advised  that  he  had  a  good  and  sufiicient  title  in  that 
property ;  that  he  was  advised  that  the  agreement  between 
him  and  Mr.  Brunot,  and  others  included  m  it,  was  an  abso- 
lute sale  of  the  property  to  him ;  that  he  was  advised  that  he 
had  a  right  to  take  possession  of  the  property,  peaceably  if  he 
could ;  that  he  was  advised  that  after  he  had  the  possession  of 
the  property,  he  had  a  right,  he  and  those  with  him,  to  bear 
arms  there  for  the  purpose  of  preventing,  by  a  show  of  arms, 
people  from  interfering  with  his  possession ;  that  he  had  a 
right  to  hold  possession,  using  only  such  force  as  was  neces- 
sary so  to  do,  short  of  the  taking  of  life  or  doing  great  bodily 
harm  ;  that  he  was  advised  that  under  the  Constitution  he  had 
a  right  to  bear  arms  in  defence  of  his  person  and  property ; 
and  that  for  the  purpose  as  suggested  in  the  opening— of  show- 
ing the  right  which  the  defendant  had  to  be  upon  the  ground; 
the  reason  he  had  to  believe  that  he  had  a  right  to  be  upon 
the  ground,  and  to  explain  why  he,  and  those  with  him,  were 
in  that  vicinity,  neighborhood,  and  upon  the  ground  with 
arms ;  to  explain  why  he  believed,  or  had  a  right  to  believe, 
that  he  had  a  right  to  go  there  with  arms ;  to  explain  how  he 
was  to  take,  and  why  he  took  possession  of  this  property,  and 
why  he  attempted  to  hold  possession  of  the  property ;  and  to 
rebut  the  idea  that  might  get  into  the  minds  of  the  jury  that 
it  was  a  conspiracy  to  go  there  and  kill  people.    Objected  to. 

The  defence  then  made  the  following  offer  to  prove  by  the 
witness  on  the  stand,  W.  H.  Mechling,  that  he,  the  defendant, 
submitted  his  title  to  the  property,  on  which  the  alleged  crime 
was  committed,  to  competent  counsel,  and  was  advised  that 
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his  title  was  good,  and  that  he  conld  take  possession  of  the 
game  if  he  conld  get  the  possession  by  peaceable  means.  And 
he  was  advised  that  he  might  legally  take  there  on  the  premi- 
ses firearms,  for  the  purpose  of  intimidation,  and  a  show  of 
force,  to  prevent  himself  from  being  dispossessed  by  others. 
And  that  the  defendant,  acting  on  such  advice  of  counsel,  did 
procure  some  firearms  for  the  purpose  aforesaid,  and  had  them 
taken  on  the  premises  after  he  had  obtained  possession  peacea-  | 
bly,  and  without  any  intention  of  committing  unlawful  vio- 
lence. And  that  all  this  was  done  in  pursuance  of  the  advice  , 
of  counsel,  and  this  for  the  purpose  of  rebutting  the  inference 
of  malice,  and  for  the  purpose  of  mitigating  the  grade  of  the 
offence,  if  any. 

This  testimony  to  be  taken  in  connection  with  the  testimony 
already  in  evidence ;  and  that  Mr.  Mechling  was  present  at 
the  time  the  advice  was  given.  This  was  objected  to  for  the 
following  reasons : 

1st.  Because  the  witness  on  the  stand  having  already  stated 
that  Colonel  Blakeley  was  the  legal  adviser  of  Weston,  the 
defendant,  the  advice  would  be  the  declaration  of  an  accom- 
plice ;  therefore  inadmissible. 

2d.  Because  no  advice  of  counsel  is  a  legal  protection  for  f 
the  commission  of  crime. 

8d.  Because  the  offer  proposes  to  show,  which  the  testi- 
mony could  not,  the  intention  of  the  defendant  on  the  day  of 
the  commission  of  this  offence  and  in  the  commission  of  the 
act. 

4th.  Because  the  testimony  is  hearsay. 

5th.  Because  if  Colonel  Blakeley  was  called  as  a  witness  to 

?rove  the  advice  given  by  him  on  behalf  of  the  defendant 
\reston,  he  would  not  be  admissible  as  a  witness,  nor  his  tes- 
timony be  received.  What  he  could  not  do  himself,  and 
directly,  he  cannot  do  through  another,  and  indirectly. 

Bailby,  J.,  after  inquiring  whether  Colonel  Blakeley  was 
the  Blakeley  named  in  the  indictment,  and  receiving  an  affir- 
mative answer,  sustained  the  objection. 

The  defendant  presented  to  the  court  several  points  which 
with  the  answers  thereto  are  set  forth  in  the  charge  of  the 
court,  which  was  as  follows : 

It  becomes  my  duty,  gentlemen,  at  this  point  to  instruct 
you  as  to  the  principles  and  rules  of  law  applicable  to  the 
facts  disclosed  by  the  testimony  which  has  been  given  in  your 
hearing.  The  Supreme  Court  of  this  state  have  pronounced 
you  '*  judges  of  the  law  and  the  facts,"  and  have  in  the  same 
connection  decided,  **The  court  is  appointed  to  instruct  the 
jury,  and  their  opinion  is  the  best  evidence  of  what  the  law 
is."   Under  these  circumstances,  in  order  that  you  may  be  pos- 
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sessed  of  the  best  evidence  upon  this  subject  in  my  power  to 
give  you,  I  propose  to  read  from  opinions  of  our  Supreme 
Court,  from  approved  works  on  criminal  law,  and  at  length 
from  a  charge  of  the  late  Chief  Justice  Agnew,  which  has 
been  practically  adopted  by  the  Supreme  Court  and  accepted 
as  law  by  my  predecessors  and  colleagues. 

I  here  premise  that  you  start  in  your  investigation,  with 
the  presumption  of  the  innocence  of  the  defendant  of  the 
crime  laid  to  his  account.  "As  men  do  not  generally  violate 
the  penal  code,  the  law  presumes  every  man  innocent,  but 
some  men  do  transgress  it,  and  therefore  evidence  is  received 
to  repel  this  presumption."  My  mind  has  always  assented  to 
the  view  of  the  law  set  forth  by  a  distinguished  writer  upon 
the  law  of  evidence,  that  "  this  legal  presumption  of  inno- 
cence is  to  be  regarded  by  the  jury  as  matter  of  evidence  to 
the  benefit  of  which  the  party  is  entitled."  I  add  that  this 
presumption  of  innocence,  and  the  kindred  rule  that  the  evi- 
dence must  satisfy  the  jury  of  the  criminality  of  a  defendant 
beyond  a  reasonable  doubt  are  not  concessions  to  guilt,  nor 
contrivances  by  which  criminals  may  break  through  the  meshes 
of  the  law,  but  are,  on  the  contrary,  provisions  for  the  protec- 
tion of  the  innocent,  the  reasonableness  and  necessity  of 
which  have  been  demonstrated  by  the  experience  of  ages.  In 
therefore  carefully  applying  these  legal  principles  to  the  case 
in  hand,  you  need  feel  no  anxiety  lest  you  may  be  letting  go 
some  of  the  safeguards  against  crime,  but  rest  content  that 
you  are  conforming  to  the  law  and  sound  reason.  I  had  pre- 
pared what  I  shall  hereafter  read  you,  before  defendant's  coun- 
sel had  presented  their  prayer  for  instruction.  It  will  be  seen 
that  I  had  necessarily  anticipated  many  of  the  subjects  referred 
to  therein,  and  as  in  most  cases,  I  have  passed  upon  those  sub- 
jects at  greater  length  than  is  usual  in  answer  to  legal  points. 
I  will  at  this  place  read  and  briefly  answer  the  latter. 

The  court  is  respectfully  requested  by  defendant's  counsel 
to  charge  the  jury : 

1.  That  under  the  Constitution  of  the  United  States  and  of 
this  Commonwealth,  the  right  of  the  people  to  keep  and  bear 
arms  cannot  be  questioned,  and  under  the  said  Constitution 
the  right  of  acquiring,  possessing  and  protecting  property  is 
one  of  the  indefeasible  rights  of  every  citizen. 

This  point  is  correctly  taken  from  our  Constitution,  and  if 
their  provisions  can  assist  you  in  determining  the  issue  you 
have  been  sworn  to  try,  you  will  apply  them. 

2.  Whilst  the  law  presumes  every  unlawful  killing,  with 
malice  express  or  implied,  to  be  murder ;  that  presumption 
rises  no  higher  than  murder  at  common  law,  under  our  statute 
murder  of  the  second  degree,  until  shown  by  the  Common- 
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wealth  to  be  murder  of  the  first  degree.  It  therefore  Hea 
upon  the  Commonwealth  to  satisfy  the  jury  of  those  facts  and 
circumstances  which  indicate  the  deliberate  intention,  and  the 
cool  depravity  of  heart,  and  the  conscious  purpose  which  con- 
stitute  murder  of  the  first  degree.     AflBrraed. 

3.  In  the  consideration  of  this  cause  it  is  the  imperative 
duty  of  the  jury  to  exclude  from  their  minds  all  public  clamor 
and  prejudice,  the  law  and  the  evidence  should  be  their  only 
guides  in  determining  the  question  submitted  to  them,  to  wit, 
has  the  Commonwealth  established,  by  clear  and  satisfactory 
evidence,  that  the  defendant  is  guilty  as  charged?    AflSrmed. 

4.  That  the  burden  of  proof  to  establish  the  charge  against 
the  defendant  is  upon  the  Commonwealth,  and  if  the  Com- 
monwealth fail  to  prove  any  one  of  the  material  elements  of 
the  crime  charged,  or  the  commission  of  the  act  of  murder, 
or  the  identity  of  the  defendant  as  the  actor,  it  is  the  duty  of 
the  jury  to  acquit  the  defendant. 

You  will  remember  that  you  are  not  limited  in  your  verdict 
to  finding  the  defendant  guilty  of  murder  of  the  first  or  sec- 
ond degree,  but  that,  if  the  facts  and  law  warrant,  you  can 
find  him  guilty  of  voluntary  manslaughter.  The  use  of  the 
phrase  '^  the  defendant  as  the  actor,"  does  not  mean  that  in 
order  to  convict  the  defendant,  you  must  find  that  he  inflicted 
wounds  which  caused  death.  Of  this,  I  will  have  more  to  say 
in  the  general  charge.  With  this  explanation,  this  point  is 
affirmed. 

5.  That  if  the  jury,  in  a  trial  for  murder,  can  reconcile  the 
circumstances  under  which  the  killing  took  place,  with  the 
prisoner's  innocence  of  an  intent  to  take  life  or  do  great 
bodily  harm,  they  are  bound  to  do  so.  Affirmed,  as  a  legal 
proposition. 

6.  Unless  there  was  a  precedent  common  purpose  to  kill  or 
to  do  great  bodily  harm,  the  defendant,  Weston,  cannot  be 
convicted,  in  the  absence  of  satisfactory  proof,  beyond  a  rea- 
sonable doubt,  that  he  aided,  assisted  or  abetted  him  who  did 
it.     Affirmed. 

6J.  If  the  jury  believe  from  the  evidence  in  the  case  that 
the  defendant,  Weston,  was  on  the  26th  day  of  November,  A. 
D.  1888,  in  the  possession  of  the  property  on  which  deceased 
received  the  injuries  from  which  he  afterwards  died,  and  that 
he  took  possession  of  said  property  under  a  claim  of  title  and 
a  title  that  he  believed  to  be  good,  and  that  he  took  thereon 
firearms  for  the  purpose  of  intimidating  any  person  or  persons 
who  might  attempt  to  dispossess  him  from  said  premises,  and 
without  any  design  or  purpose  of  taking  human  life,  doing 
great  bodily  harm,  and  that  deceased  coming  on  the  premises 
afterwards  was  suddenly  attacked  and  assaulted  by  one  Bow- 
1  Amerman — 17 
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8er,  who  inflicted  injuries  upon,  him  from  which  he  afterwards 
died,  he  cannot  be  held  responsible  and  the  jury  should  acquit 
the  defendant. 

This  point,  as  drawn,  is  aflBrmed.  You  will  see  that  it  ig- 
nores the  alleged  facts,  that  Bowser  was  brought  there  by  and 
was  acting  for  this  defendant,  that  he  was  armed  with  a  gun 
and  bayonet  also  brought  there  by  this  defendant,  and  the 
further  alleged  fact  that  this  defendant  was  present,  aiding 
and  abetting  in  the  purpose  for  which  men  and  arms  were 
brought  there  by  him. 

7.  No  acts  of  this  defendant  committed,  nor  declarations 
made,  after  the  injury  which  caused  the  decedent's  death  can 
render  him  liable  to  conviction. 

Affirmed,  but  you  can  use  such  acts  and  declarations  if  they 
will  assist  you  in  determining  any  questions  involved  in  your 
considerations. 

8.  The  defendant,  and  those  with  him,  having  taken  pos- 
session of  the  premises,  where  the  deceased  was  injured,  with- 
out opposition  and  peaceably,  if  their  intention  only  was  to 
liold  the  same  by  a  show  of  arms,  for  intimidation  only,  and 
one  of  their  number  suddenly  and  in  a  moment  of  passion  or 
fear  superinduced  by  an  attack  by  a  large  body  of  men  armed 
with  pick  handles,  killed  one  of  the  latter,  this  defendant  can- 
not be  convicted,  unless  beyond  all  reasonable  doubt  he  aided 
or  assisted  in  the  killing. 

Modifying  the  last  line  so  as  to  read,  "he  was  present,  aid- 
ing or  abetting  in  the  purpose  for  which  he  and  those  with 
him  were  there,  and  the  killing  was  in  pursuance  of  or  an  in- 
cidental probable  consequence  of  such  purpose,"  the  point  is 
affirmed. 

9.  If  the  intent  of  this  defendant  was  only  to  hold  posses- 
sion of  the  premises  which  he  had  taken  without  hindrance 
or  opposition,  and  which  he  believed  he  had  a  right  to  take 
and  hold,  by  using  only  lawful  means  and  using  no  more  force 
than  was  necessary  so  to  do,  without  intending  to  uBe  a  deadly 
weapon  upon  any  who  might  attempt  to  dispossess  him,  he 
would  not  be  responsible  for  the  homicide,  although  the  slayer 
unknown  to  him,  might  have  intended  his  act.  The  defend- 
ant must  have  had  the  same  intent  as  the  principal  or  he  must 
be  acquitted. 

The  point,  as  drawn,  is  refused.  The  first  clause  is  ambig- 
uous and  the  last  is  inaccurate. 

10.  The  jury  cannot  find  from  the  evidence  and  circum- 
stances of  this  case,  that  the  defendant,  and  those  with  him, 
went  to,  or  were  upon  the  premises  where  the  killing  occurred, 
with  the  common  design  to  kill  or  commit  any  felony,  and 
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therefore,  if  a  homicide  occurred  only  he  who  did  it  and  those 
who  aided  or  abetted  him,  could  be  held  responsible. 

Refused,  because  the  facts  are  for  you,  and  because  it  ex- 
cludes a  possible  part  of  the  case. 

11.  If  the  court  should  refuse  the  foregoing  point,  then  it 
is  respectfully  asked  to  charge :  That  unless  the  jury  find 
from  the  facts,  evidence  and  circumstances  of  this  case,  that 
the  defendant,  Weston,  and  those  with  him,  went  to,  or  were 
upon  the  premises  where  the  killing  occurred,  with  the  com- 
mon design  to  kill,  or  to  commit  some  felony,  none  but  he  who 
did  the  killing  or  those  who  aided  and  abetted  him  therein 
can  be  held  responsible. 

Refused,  because  it  would  require  much  modification  to 
warrant  its  affirmance. 

12.  That  loose  declarations  or  admissions  of  a  defendant 
when  under  the  influence  of  great  excitement  should  be  re- 
ceived by  the  jury  with  great  care  and  caution.  Such  decla- 
rations are  the  weakest  and  most  uncertain  evidence  admitted 
by  the  law,  and  are  not  entitled  to  that  respect  and  confidence 
which  flow  from  the  calm  admissions  of  a  party  in  the  presence 
of  a  minister  of  the  law. 

These  views  are  rather  addressed  to  you  than  to  the  court, 
and  are  submitted  for  your  consideration. 

13.  Whilst  in  a  civil  issue,  involving  pecuniary  interests,  it 
is  the  duty  of  a  jury  to  weigh  the  evidence  and  render  a 
verdict  according  to  the  weight  of  the  evidence,  in  a  criminal 
case,  involving  the  life  or  liberty  of  a  citizen,  no  mere  prepon- 
derance or  weight  of  evidence  is  enough.  The  evidence  must 
satisfy  the  conscience  of  the  jury  of  the  guilt  of  the  defend- 
ant beyond  all  reasonable  doubt;  or  if  the  jury,  after  a  calm 
and  full  review  of  all  the  testimony,  have  a  reasonable  doubt 
of  the  guilt  of  the  defendant,  it  is  their  duty  to  render  a  vei^ 
diet  of  acquittal.     Affirmed. 

14.  Evidence  of  good  character  is  not  a  mere  make-weight 
thrown  into  a  case  to  assist  in  the  production  of  a  result  that 
would  happen  at  all  events,  but  it  is  positive  evidence,  and 
may  of  itself,  by  the  creation  of  a  reasonable  doubt,  produce 
an  acquittal.     Affirmed. 

15.  A  reasonable  doubt  arises  upon  a  case  which,  after  com- 
parison and  consideration  of  all  the  evidence,  leaves  the  minds 
of  the  jurors  in  that  condition  that  they  cannot  say  they  feel 
an  abiding  conviction  to  a  moral  certainty  of  the  truth  of  the 
charge  against  the  defendant,  or  is  such  want  of  confidence  in 
the  result  of  thought  or  investigation  as  would  prevent  a  rea- 
sonable and  prudent  man  from  coming  to  a  satisfactory  con- 
clusion about  an  important  matter  in  the  business  of  life. 
Afiirmed. 
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16.  That  the  burden  of  proof  never  shifts  but  remains  on 
the  Commonwealth  throughout,  and  if,  from  the  evidence,  a 
reasonable  doubt  arises  the  defendant  is  entitled  to  a  verdict 
of  acquittal.     AflBrmed. 

17.  That  the  several  facts  and  circumstances  relied  upon  by 
the  Commonwealth  to  convict  the  defendant,  must  each  be 
proven  to  be  true  beyond  all  reasonable  doubt,  and  if  any  of 
them  are  not  so  proved  it  is  the  duty  of  the  jury  to  acquit  the 
defendant.     Affirmed. 

The  indictment  charges  in  one  count,  that  the  defendant, 
Milton  Weston,  Absalom  M.  Bowser  and  others,  murdered 
Obadiah  Haymaker,  and  under  the  indictment,  this  defendant 
could,  if  the  facts  warrant,  be  convicted,  whether  he  be  re- 
garded as  principal  of  the  first  degree,  as  principal  of  the  sec- 
ond degree,  or  as  •  accessory  before  the  fact.  You  have  been 
sworn  to  try  the  allegations  of  this  indictment  so  far  only  as 
Milton  Weston  is  concerned. 

I  assume  for  the  purpose  of  this  charge,  that  you  will  find 
that  Absalom  Bowser  did,  and  Milton  Weston  did  not,  inflict 
the  wounds  which  resulted  in  the  death  of  Obadiah  Hay- 
maker. Under  the  capabilities  of  this  indictment,  it  will  be 
necessary  for  you  to  try  the  allegations  as  to  Absalom  Bowser, 
and  to  determine  his  guilt  or  innocence,  and  if  guilty,  ascer- 
tain the  degree  of  homicide  of  which  Bowser  was  guilty.  In 
passing  upon  the  guilt  or  innocence  of  Bowser,  you  will  do  it 
upon  your  responsibility  as  juroi'S,  and  upon  the  evidence 
given  in  this  trial  as  exclusively  as  though  you  had  not  been 
told  by  counsel  that  Bowser  had  been  tried  and  sentenced. 
You  must  make  up  your  minds  upon  this,  as  upon  every  other 
question  involved,  for  yourselves. 

I  now  read  from  the  charge  of  Chief  Justice  Agnetv. — 
"At  common  law,  murder  is  described  to  be,  when  a  person  of 
sound  memory  and  discretion  unlawfully  kills  any  reasonable 
creature  in  being,  and  under  the  peace  of  the  Commonwealth, 
with  malice  aforethought,  expressed  or  implied.  The  distin- 
guishing criterion  of  murder  is  malice  aforethought,  but  it  is  not 
malice  in  its  ordinary  understanding  alone,  a  particular  ill- 
will,  a  spite,  or  a  grudge.  Malice  is  a  legal  term,  implying 
much  more.  It  comprehends  not  only  a  particular  ill-will, 
but  every  case  where  there  is  a  wickedness  of  disposition, 
hardness  of  heart,  cruelty,  recklessness  of  consequences,  and  a 
mind  regardless  of  social  duty,  although  a  particular  person 
may  not  be  intended  to  be  injured.  Muraer,  therefore,  at 
common  law  embraces  cases  where  no  intent  to  kill  existed, 
but  where  the  state  or  frame  of  mind  termed  malice,  in  its 
legal  sense,  prevailed. 

*'  In  Pennsylvania,  the  legislature,  considering  that  there  is 
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a  manifest  difference  in  the  degree  of  gnilt,  where  a  deliberate 
intention  to  kill  exists,  and  where  none  appears,  distinguishes 
murder  into  two  grades :  Murder  of  the  first  and  murder  of 
^he  second  degree ;  and,  provided  that  the  jury  before  whom 
any  person  indicted  for  murder  should  be  tried,  shall,  if  they 
find  him  guilty  thereof,  ascertain  in  their  verdict  whether  it 
be  murder  of  the  first  or  murder  of  the  second  degree.  By 
the  Act  of  the  31st  of  March,  1860,  all  murder  whicn  shall  be 
perpetrated  by  means  of  poison,  or  by  lying  in  wait,  or  by 
any  other  kind  of  wilful,  deliberate  and  premeditated  killing, 
or  which  shall  be  committed  in  the  perpetration  of,  or  attempt 
to  perpetrate  any  arson,  rape,  robbery,  or  burglary,  shall  be 
deemed  murder  of  the  first  degree ;  and  all  other  kinds  of 
murder  shall  be  deemed  murder  of  the  second  degree." 

Many  cases  have  been  decided  under  this  clause,  in  all  of 
which  it  has  been  held  that  the  intention  to  kill  is  the  essence 
of  the  offence,  therefore,  if  an  intention  to  kill  exists,  it  is 
wilful ;  if  this  intention  be  accompanied  by  such  circumstances 
as  evidence  a  mind  fully  conscious  of  its  own  purpose  and 
design,  it  is  deliberate ;  and  if  suflBcient  time  be  afforded  to 
enable  the  mind  fully  to  frame  the  design  to  kill,  and  to  select 
the  instrument,  or  to  frame  the  plan  to  carry  this  design  into 
execution,  it  is  premeditated :  The  law  fixes  upon  no  length 
of  time,  necessary  to  form  the  intention  to  kill,  but  leaves 
the  existence  of  a  fully  formed  intent  as  a  fact  to  be  deter- 
mined by  the  jury,  from  all  the  facts  and  circumstances  in 
evidence. 

A  learned  judge,  Judge  Rush,  in  Commonwealth  v,  Richard 
Smith,  has  said :  "  It  is  equally  true,  both  in  fact  and  from 
experience,  that  no  time  is  too  short  for  a  wicked  man  to  frame 
in  his  mind  his  scheme  of  murder,  and  to  contrive  the  means 
of  accomplishing  it."  But  this  expression  must  be  qualified 
lest  it  mislead.  It  is  true  that  such  is  the  swiftness  of  human 
thought,  that  no  time  is  so  short,  in  which  a  wicked  man  may 
not  form  a  design  to  kill,  and  frame  the  means  of  executing 
his  purpose.  Yet  this  suddenness  is  opposed  to  premeditation 
and  a  jury  must  be  well  convinced  upon  the  evidence  that 
there  was  time  to  deliberate  and  premeditate.  The  law  re- 
gards, and  the  jury  must  find  the  actual  intent,  that  is  to 
say,  the  fully  formed  purpose  to  kill,  with  so  much  time  for 
deliberation  and  premeditation,  as  to  convince  them  that  this 
purpose  is  not  the  immediate  offspring  of  rashness  and  impet- 
uous temper,  and  that  the  mind  has  become  fully  conscious 
of  its  own  design.  If  there  be  time  to  frame  in  the  mind, 
fully  and  consciously,  the  intention  to  kill,  and  to  select  the 
weapon  or  means  of  death,  and  to  think  and  know  beforehand. 
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though  the  time  be  short,  the  use  to  be  made  of  it,  there  is 
time  to  deliberjite  and  to  premeditate. 

The  proof  of  the  intention  to  kill,  and  of  the  disposition  of 
mind  constituting  murder  in  the  first  degree,  under  the  AcU 
of  Assembly,  lies  on  the  Commonwealth.  But  this  proof  need 
not  be  .express  or  positive.  It  may  be  inferred  from  the  cir- 
cumstances. If,  from  all  the  facts  attending  the  killing,  the 
jury  can  fully,  reasonably  and  satisfactorily  infer  the  existence 
of  the  intention  to  kill,  and  the  malice  of  heart  with  which  it 

was  done,  they  will  be  warranted  in  so  doing All 

murder  not  of  the  first  degree  is  necessarily  of  the  second 
degree,  and  includes  all  unlawful  killing  under  circumstances 
of  depravity  of  heart,  and  a  disposition  of  mind  regardless  of 
social  duty  ;  but  where  no  intention  to  kill  exists,  or  can  be 
reasonably  and  fully  inferred,  therefore  in  all  cases  of  mui-der, 
if  no  intention  to  kill  can  be  inferred  or  collected  from  the 
circumstances  the  verdict  must  be  murder  in  the  second 
decree. 

Manslaughter  is  defined  to  be  the  unlawful  killing  of  another 
without  malice  expressed  or  implied,  which  may  be  volunta- 
rily in  a  sudden  heat,  or  involuntarily,  but  in  the  commission 
of  an  unlawful  act.  Voluntary  manslaughter  often  so  nearly 
approaches  murder,  it  is  necessary  to  distinguish  it  clearly. 
The  difiTerence  is  this :  Manslaughter  is  never  attended  by 
legal  malice  or  depravity  of  heart,  that  condition  or  frame  of 
mind  before  spoken  of,  exhibiting  wickedness  of  disposition, 
recklessness  of  consequences  or  cruelty,  being  sometimes  a 
willful  act,  as  the  term  voluntary  denotes.  It  is  necessary 
that  the  circumstances  should  take  away  every  evidence  of 
cool  depravity  of  heart  or  wanton  cruelty.  Therefore,  to  re- 
duce an  intentional  blow,  stroke  or  wounding,  resulting  in 
death,  to  voluntary  manslaughter,  there  must  be  sufficient 
cause  of  provocation,  and  a  state  of  rage  or  passion,  without 
time  to  cool,  placing  the  prisoner  beyond  the  control  of  his 
reason,  and  suddenly  impelling  him  to  the  deed.  If  any  of 
these  be  wanting,  if  there  be  provocation  without  passion,  or 
passion  without  a  sufficient  cause  of  provocation,  or  there  be 
time  to  cool,  and  reason  has  resumed  its  sway,  the  killing  will 

be  murder Insulting  or  scandalous  words  are  not 

sufficient  cause  of  provocation ;  nor  are  actual  indignities  to 
the  person  of  a  light  and  trivial  kind.  Whenever  the  act 
evidences  a  deadly  revenge  and  not  the  mere  heat  of  blood ; 
whenever  it  is  the  result  of  a  devilish  disposition  and  not 
merely  the  frenzy  of  rage,  it  is  not  manslaugliter  but  murder. 

^^  To  excuse  homicide  by  the  plea  of  self-defence,  it  must 
appear  that  the  slayer  had  no  other  possible,  or  at  least  prob- 
able means  of  escaping,  and  that  his  act  was  one  of  necessity. 
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The  act  of  the  slayer  roust  be  such  as  is  necessary  to  protect 
the  person  from  death  or  great  bodily  harm,  and  must  not  be 
entirely  disproportioned  to  the  assault  made  upon  him.  If 
the  slayer  use  a  deadly  weapon,  and  under  such  circumstances 
as  the  slayer  must  be  aware  that  death  will  be  likely  to  ensue, 
the  necessity  must  be  great,  and  must  arise  from  imminent 
peril  of  life,  or  great  bodily  injury.  If  there  be  nothing  in 
the  circumstances  indicating  to  the  slayer  at  the  time  of  his 
act,  that  his  assailant  is  about  to  take  his  life,  or  do  him  great 
bodily  harm,  but  his  object  appears  to  be  only  to  commit  an 
ordinary  assault  and  battery,  it  will  not  excuse  a  man  of  equal, 
or  nearly  equal  strength,  in  taking  his  assailant's  life  with  a 
deadly  weapon." 

The  burthen  lies  on  the  prisoner,  in  such  a  case,  of  proving 
that  there  was  an  actual  necessity  for  taking  life,  or  a  seeming 
one  so  reasonably  apparent  and  convincing  to  the  slayer  as 
to  lead  him  to  believe  he  could  only  defend  himself  in  that 
way." 

"  When  two  or  more  are  to  be  brought  to  justice  for  one  and 
the  same  felony  they  are  considered  in  the  light  of  first  prin- 
cipals in  the  first  degree,  second  principals  in  the  second 
degree,  third  accessories  before  the  fact,  or  fourth  accessories 
after  the  fact,  and  in  either  of  these  characters  they  will  be 
felons  in  consideration  of  law,  for  he  who  takes  any  part  in  a 
felony,  is  in  the  construction  of  law  a  felon,  according  to  the 

share  which  he  takes  in  the  crime." A  principal  in 

the  first  degree  at  common  law  is  one  who  is  the  actual  perpe- 
trator of  the  act.  Principals  in  the  second  degree,  are  those 
who  are  present,  aiding  and  abetting  the  commission  of  the 
offence "  Merely  witnessing  a  crime,  without  inter- 
vention, does  not  make  a  pei'son  a  party  to  its  commission 
unless  his  interference  was  a  duty,  and  his  non-interference 
was  one  of  the  conditions  of  the  commission  of  the  crime." 
"  Hence,  although  a  man  be  present  while  a  felony  is  com- 
mitted, if  he  take  no  part  in,  and  do  not  act  in  concert 
with  those  who  committed  it,  he  will  not  be  a  principal  in  the 
second  degree,  merely  because  he  did  not  endeavor  to  prevent 
the  felony  or  apprehend  the  felon." 

It  must  appear  that  it  was  in  his  mind  to  encourage,  incite, 
approve  of,  or  in  some  manner  afford  aid  or  consent  to  the 
particular  act. 

'*  It  is  not  necessary,  however,  to  prove  that  the  party  actu- 
ally aided  in  the  commission  of  the  offence;  if  he  watched 
for  his  companions,  in  order  to  prevent  surprise,  or  remained 
at  a  convenient  distance  in  order  to  favor  their  escape,  if  nec- 
essary^ or  was  in  such  a  situation  as  to  be  able  readily  to  come 
lu  their  assistance,  the  knowledge  of  which  was  calculated  to 
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give  additional  confidence  to  his  companions,  in  contemplation 
of  law,  he  was  aiding  and  abetting." 

"But  the  act  must  be  the  result  and  in  execution  of  the 
confederacy;  and  if  the  crime  is  committed  by  a  confederate, 
as  collateral  to  an  escape,  or  if  several  are  out  for  the  purpose 
of  committing  a  felony,  and,  upon  an  alarm,  run  different 
ways  and  one  of  them  maim  a  pursuer  to  avoid  being  taken, 
the  othei's  are  not  to  be  considered  principals  in  such  act." 

"  It  is  not  necessary  that  the  crime  should  be  part  of  the 
original  design ;  it  is  enough,  if  it  be  one  of  the  incidental 
probable  consequences  of  the  execution  of  that  design,  and 
should  appear  at  the  moment  to  one  of  the  participants  to  be 
expedient  for  the  common  purpose.  Thus,  where  A  and  B  go 
out  for  the  purpose  of  robbing  C,  and  A  in  pursuance  of  the 
plan,  and  in  execution  of  the  robbery,  kills  C,  then  B  is  guilty 
of  murder." 

"  An  accessory  before  the  fact,  is  one  who,  though  absent  at 
the  commission  of  the  felony,  procures,  counsels  or  commands 
another  to  commit  said  felony  subsequently  perpetrated  in 
consequence  of  such  procuring  counsel  or  command.  To  con- 
stitute such  an  accessory,  it  is  necessary  that  he  should  have 
been  absent  at  the  time  when  the  felony  was  committed,  if  he 
was  either  actually  or  constructively  present,  he  is,  as  has 
been  seen,  principal.  The  accessory  is  liable  for  all  that 
ensues  as  incident  to  the  execution  of  the  unlawful  act  com- 
manded." 

"  Having  stated  the  law  of  the  crime,  we  now  note  the  law 
of  the  evidence ;  and  first,  it  may  be  stated  as  a  general  rule, 
that  all  homicide  is  presumed  to  be  malicious,  that  is  murder 
of  some  degree,  until  the  contrary  appears  in  evidence.  There- 
fore, the  burden  of  reducing  the  crime  from  murder  to  man- 
slaughter, where  it  is  proved  that  the  prisoner  committed  the 
deed,  lies  on  him.  He  must  show  all  the  circumstances  of 
alleviation  or  excuse  upon  which  he  relies  to  reduce  his 
offence  from  murder  to  a  milder  kind  of  homicide,  unless, 
indeed,  where  the  facts  already  in  evidence  show  it.  But 
though  th^  homicide  without  tlie  circumstances  of  alleviation 
or  excuse,  is  presumed  to  be  murder  it  is  not  presumed  to  be 
murder  of  the  first  degree;  the  presumption  against  him  rises 
no  higher  than  murder  in  the  second  degree,  until  it  is  shown 
by  the  Commonwealth  to  be  murder  in  the  first  degree.  It 
therefore  lies  on  the  Commonwealth  to  satisfy  the  jury  of 
those  facts  and  circumstances  which  indicate  the  deliberate 
intention  to  kill,  and  to  prove  depravity  of  heart  and  con- 
scious purpose,  which  constitute,  as  before  stated,  the  crime  of 
murder  in  the  first  degree.  In  deciding  upon  the  case,  or 
upon  any  material  part  of  it,  the  jury  must  find  such  beyond 
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any  reasonable  doubt  arising  out  of  the  evidence,  which  pre- 
vents them  from  coming  to  a  satisfactory  conclusion,  but  this 
doubt  must  fairly  arise  out  of  the  evidence  and  not  be  merely 
fancied  or  conjured  up.  A  jury  must  not  raise  a  mere  fanci- 
ful or  ingenious  doubt  to  escape  the  consequence  of  an  un- 
pleasant verdict.  It  must  be  an  honest  doubt^  such  a  difficulty 
as  fairly  strikes  a  conscientious  mind  and  clouds  the  judg- 
ment. If  the  mind  be  fairly  satisfied  of  a  fact,  on  the  evidence, 
as  much  so  as  would  induce  a  man  of  reasonable  firmness  and 
judgment  to  take  the  fact  as  true,  atid  to  act  upon  it  in  a  mat- 
ter of  importance  to  himself,  it  would  be  sufficient  to  rest  a 
verdict  upon.  I  also  quote  on  this  point  from  the  great 
Chief  Justice  Gibson.  "Evidence  is  sufficient  when  it  ex- 
cludes disbelief:  that  is,  actual  and  not  technical  disbelief, 
for  he  who  is  to  pass  upon  the  question,  is  not  at  liberty  to 
disbelieve,  as  a  juror,  while  he  believes  as  a  man,  it  is  enough 
that  his  conscience  is  clear."  Or,  as  another  Chief  Justice  has 
put  it,  "The  evidence  which  produces  belief  in  their  minds 
in  one  capacity,  would  work  the  same  result  in  the  other. 
The  law  says  you  are  the  judges  of  the  credibility  of  the  wit- 
nesses, and  your  whole  duty  in  this  regard  is  involved  in  a 
correct  understanding  of  what  it  is  to  *  judge '  of  their 
credibility." 

"The  presumption  of  the  law  is,  that  every  witness,  duly 
sworn  or  affirmed,  speaks  the  truth  until  the  contrary  appeai-s 
and  that  must  appear  from  what  you  have  seen  or  learned 
here  upon  the  trial.  So  it  would  not  be  a  performance  of 
your  duty  if  you  were  to  disregard  the  testimony  of  a  witness 
simply  because  you  have  the  power  to  do  so.  The  rejection 
of  his  testimony  must  be  the  result  of  careful  reflection  and 
of  an  honest  effort  to  form  a  correct  judgment  upon  the  point." 

**The  defendant  has  produced  evidence  of  his  general  repu- 
tation for  peace  and  good  conduct  among  those  who  have 
known  him  during  his  past  life.  The  effect  of  such  evidence 
is  not  confined  to  doubtful  cases.  Evidence  of  good  character 
when  proved  to  exist,  is  not  a  mere  make-weight  thrown  in  to 
assist  in  the  production  of  a  result  that  would  happen  at  all 
events ;  but  it  is  positive  evidence.  A  case  may  be  so  made 
out,  that  no  previous  character,  however  good,  can  make  it 
doubtful;  but  there  may  be  cases  in  which  evidence  given 
against  a  person  without  character  would  command  credence 
in  which  a  high  character  would  produce  a  reasonable  doubt, 
or  indeed,  actually  outweigh  the  criminating  evidence.  Such 
evidence  is  in  truth  'a  fact  varying  greatly  in  value  according 
to  its  nature;  var}'ing  still  more  in  value  according  to  the 
proof  to  which  it  is  opposed,'  but  it  may  of  itself,  by  the  crea- 
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tion  in  your  minds  of  a  reasonable  doubt  of  the  existence  or 
truthfulness  of  the  criminating. evidence  cause  you  to  acquit 
the  defendant." 

The  nature  of  the  weapon  used  by  an  accused  may  be  im- 
portant to  be  considered.  The  deadliness  of  the  weapon  tends 
to  indicate  the  intention  with  which  it  is  used.  I  read  the 
language  of  the  Supreme  Court  in  a  case  where  a  wife  was 
killed  by  a  musket  ball. 

^^  If  the  killing  was  not  accidental,  then  malice  and  a  de- 
sign to  kill  were  to  be  presumed  from  the  use  of  the  deadly 
weapon ;  for  the  law  adopts  the  common  and  rational  belief 
that  a  man  intends  the  usual,  immediate  and  natural  conse- 
quences of  his  voluntary  act.  Human  reason  will  not  tolerate 
the  denial  that  a  man  who  intentionally,  not  accidentally, 
fires  a  musket  ball  through  the  body  of  his  wife,  and  thus 
inflicts  a  mortal  wound,  has  a  heart  fatally  bent  on  mischief, 
and  intends  to  kill.  Whatever,  therefore,  in  this  case,  tended 
to  prove  that  the  killing  was  not  accidental,  contributed  also 
to  establish  that  it  was  wilful,  malicious  and  with  a  design  to 
kill." 

As  to  the  testimony  of  Hirsh  and  Keil,  you  will  ascertain 
whether  they  were  accomplices  of  the  defendant.  If  they 
were  the  law  of  their  credibility  is  as  follows : 

*'  The  degree  of  credit  that  should  be  given  to  an  accomplice 
is  a  matter  exclusively  within  the  province  of  the  jury.  It  is 
competent  for  them  to  convict  on  his  uncorroborated  testi- 
mony, but  the  source  of  such  evidence  is  so  corrupt  that  it  is 
deemed  unsafe  to  rel}*^  upon  it  alone;  and  hence  it  is  the 
pmctice  of  courts  to  admonish  the  jury  of  the  danger  and  ad- 
vise against  a  conviction  on  the  testimony  of  an  accomplice, 
unless  he  is  corroborated  to  some  extent,  especially  as  to  the 
guilt  of  the  party  he  accused." 

Now  let  me  assist  you  in  applying  these  principles  and  rules 
to  the  facts  as  you,  whose  duty  it  is,  may  find  them.  You 
will  probably  first  determine  of  what  crime,  if  any,  Absalom 
Bowser  was  guilty.  You  will  probably  find  that  the  instru- 
ment used,  a  bayonet,  an  instrument  of  warfare,  is  a  deadly 
weapon,  and  that  the  injuries  inflicted  by  him  were  not  acci- 
dental. If  the  injuries  so  inflicted  by  Bowser  killed  Obadiah 
Haymaker,  as  we  have  seen,  the  law  presumes  the  slayer's 
oifence  was  murder  of  the  second  degree. 

Do  the  facts  show  that  the  presumption  is  erroneous?  Was 
Bowser's  offence,  if  any,  manslaughter?  Was  there  such  pro- 
vocation given  to  Bowser  as  would  warmnt  rage  or  passion 
upon  his  part?  Was  he  impelled  in  his  action  by  such  pas« 
sion,  without  time  to  cool,  placing  him  beyond  control  of  his 
reason  and  suddenly  impelling  him  to  the  deed  ?    If  there  was 
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no  provocation,  as  has  been  heretofore  indicated,  or  if  he  was 
not  under  the  control  of  passion,  or  if  his  passion  was  solely 
the  result  of  his  own  temper  and  disposition,  his  offence,  ij 
any,  was  not  manslaughter. 

Were  the  injuries  inflicted  in  self-defence?  If  you  find  that 
Bowser  used  a  deadly  weapon,  in  such  manner  that  death  was 
likely  to  ensue,  as  we  have  seen,  the  necessity  must  have  been 
great,  and  must  have  arisen  from  imminent,  or  to  him  seem- 
ingly, imminent  peril  of  life,  or  of  great  bodily  harm.  Had 
he  no  other  possible,  or  at  least  probable  means  of  ^escaping 
and  of  avoiding  the  necessity  of  imperiling  the  life  of  Hay- 
maker? 

If  there  be  any  other  facts  in  evidence  which  show  that  the 
presumption  as  to  murder  of  the  second  degree  is  erroneous, 
you  will  apply  them. 

If  you  do  not  find  that  Bowser  was  guilty  of  manslaughter, 
or  acted  in  self-defence,  you  will  inquire  whether  he  was 
guilty  of  murder  of  the  first  degree.  If  you  find  that  Bowser 
intentionally,  not  accidentally,  used  a  deadly  weapon  upon 
the  body  of  Haymaker,  and  inflicted  wounds  which  caused 
his  death,  malice  and  design  to  kill  are,  as  we  have  seen,  to 
be  presumed  from  such  use  of  the  weapon.  Was  the  killing 
deliberate  and  premeditated?  As  we  have  seen,  if  sufficient 
time  be  afforded  to  enable  the  mind  fully  to  frame  the  design 
to  kill,  and  to  select  the  instrument,  the  act  is  premeditated. 
As  I  recall  the  testimony  of  the  surgeon.  Bowser  inflicted 
three  fatal  penetrating  wounds,  and  four  abrasions  slightly 
penetrating  the  body.  It  has  been  testified  that  he  took  the 
gun  and  bayonet,  which  he  used,  out  of  the  hand  of  another, 
and  also  that  he  fired  in  the  direction  of  the  deceased,  and 
that  the  latter  received  a  grave  gun-shot  wound.  If  you  be- 
lieve this  evidence,  you  will  determine  whether  these  acts 
afforded  him  sufficient  time  to  fully  frame  the  design  to  kill, 
and  to  select  the  instrument  with  which  to  execute  it,  and  in 
connection  with  the  nature  and  use  made  of  the  instrument, 
whether  he  did  fi*ame  such  design. 

Considerable  evidence  has  been  offered,  and  a  great  deal 
has  been  said  as  to  possession,  and  right  of  possession  and 
property,  relative  to  which  I  may  say  that  in  a  possible  aspect 
cjf  this  case  you  may  utterly  disregard  it.  If  you  find  from 
the  evidence  that  no  attack  or  appearance  of  attack  was  made 
by  the  deceased  and  those  acting  with  him,  upon  Bowser  and 
the  others  at  the  derrick,  and  that  the  latter  were  not  put 
upon  the  defensive,  it  was  quite  immaterial  whether  Bowser 
and  the  others  were  there  in  the  exercise  of  right  of  possession 
or  not,  as  their  acts  were  not  in  defence  of  such  rights.  If 
you  find  that  all  that  Haymaker  and  those  acting  with  him 
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did,  or  gave  any  indication  of  doing,  was  to  go  and  stand 
upon  the  pile  of  boards  and  remain  there,  and  that  those 
boards  were  the  property  of  the  company  with  which  those 
men  were  connected,  you  will  determine  the  guilt  or  inno- 
cence of  Bowser  and  of  the  defendant,  without  reference  to 
questions  of  possession  of  property.  If  that  was  the  state  of 
facts  at  the  time  the  deceased  was  wounded,  he  and  those 
with  him  were  no  more  than  trespassers ;  though  they  had  no 
right  on  the  premises,  the  use  of  a  deadly  weapon  upon  his 
person  was  criminal.  What  is  the  testimony  as  to  this  matter? 
As  I  recall  it  (you  will  ascertain  the  facts  for  yourselves  in 
all  questions),  the  testimony  for  the  Commonwealth  is  uni- 
form and  corroborated  by  one  witness  of  the  defence ;  that 
Haymaker  and  those  acting  with  him  came  to  the  neighbor- 
hood of  the  derrick  without  haste  and  without  the  brandish- 
ing of  pick  handles,  that  there  was  no,  or  that  the  witnesses 
saw  no  brandishing  of  pick  handles  by  those  on  the  board 
pile,  and  that  no  attack  or  appearance  of  attack  was  made  by 
the  latter.  Of  the  witnesses  for  the  Commonwealth  there  was 
a  farmer,  a  mail  boy,  and  three  young  men,  and  possibly  others 
who  seem  to  have  had  no  connection  with  the  claimants  of  the 
well.  The  only  diverse  testimony  that  I  remember  was  that 
of  Mr.  Mechling,  and  a  young  man,  who  both  were  at  a  dis- 
tance, according  to  Mr.  Mechling,  of  about  one  thousand  feet. 
You  will  determine  the  facts. 

I  instruct  you  further,  that  the  title  and  possession  of  this 
defendant  to  the  well  was  not  as  would  excuse  him,  or  those 
with  him  in  taking  their  defence,  the  life  of  an  assailant, 
though  the  latter  might  with  others  have  come  with  the  mani- 
fested purpose  of  expelling  by  force  those  in  possession. 
Rather  than  this,  he  and  they  would  have  to  submit  to  dis- 
possession and  to  seek  redress  through  the  law.  If  you  find 
that  Bowser  was  not  guilty  of  any  degree  of  homicide,  you 
will  acquit  this  defendant.  If  you  find  him  guilty  of  any 
offence  under  this  indictment,  you  will  consider  the  relation, 
under  the  law  and  the  facts,  of  this  defendant  to  the  offence  of 
Bowser.  Was  the  defendant,  Weston,  present,  aiding  and 
abetting  (as  you  have  learned,  the  law  interprets  these  words) 
in  the  crime,  if  any,  committed  by  Bowser?  Was  he  in  such 
a  situation  as  to  be  readily  able  to  come  to  Bowser's  assistance, 
if  useful  ? 

[As  you  have  seen,  in  order  that  you  may  find  this  defend- 
ant guilty  of  being  present,  aiding,  and  abetting,  it  is  not 
needful  that  it  should  appear  that  he  was  actually  at  hand, 
that  he  personally  assisted,  that  he  knew  beforehand  of  Bow- 
ser's act,  or  that  he  consented  to  it  beforehand.  It  will  be 
sufficient  that  he  was  near  enough  to  readily  assist  in  further- 
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ing  the  purpose  for  which  he  and  those  with  him  were  there, 
and  that  the  killing  was  an  incidental  and  probable  conse- 
quence of  the  execution  of  that  purpose,  and  that  the  killing 
appeared  at  that  moment  to  Bowser  to  be  expedient  for  that 
purpose.  What  was  that  purpose?  Was  it,  as  I  understand, 
to  be  the  claim  on  the  part  of  the  defendant,  to  occupy  the 
well,  if  it  could  be  done  without  a  breach  of  the  peace,  and  to 
hold  it  by  using  only  lawful  means,  without  intent  to  use  a 
deadly  weapon,  but  merely  to  employ  such  weapons  for  pur- 
poses of  intimidation  ?] 

Or,  was  that  purpose  to  dispossess  those  who  at  the  time 
were  occupying  the  well,  to  provide  guns,  bayonets  and  ammu- 
nition, and  to  take  them  upon  the  premises,  and  to  hold  the 
well,  by  their  use,  if  necessary?  You  will  determine  this 
question  in  the  light  of  all  the  evidence,  the  providing  of 
guns,  of  balls  and  cartridges,  and  of  bayonets,  of  the  loading 
of  the  guns  with  missiles,  of  the  using,  as  testified,  of  the  guns 
as  clubs  against  the  deceased  and  others  when  they  approached 
unarmed,  and  such  other  facts  as  may  aid  you  in  your  in- 
quiring as  to  your  respective  theories  on  this  point. 

If  you  find  that  this  defendant  was  present,  aiding  and 
abetting  in,  and  that  the  act  of  Bowser  was  done  in  pursuance 
of  the  common  purpose,  and  was  an  incidental  and  probable 
consequence  of  the  execution  of  the  purpose  for  which  Bowser 
was  there,  this  defendant  was  a  principal  in  the  killing  by 
Bowser,  though  it  was  not  a  part  of  the  common  purpose. 

But  even  it  you  so  find,  it  seems  to  me  that  this  defendant's 
crime  is  not  necessarily  of  the  same  grade  as  that  of  Bowser. 
If  you  find  the  facts  so  to  be,  and  at  the  same  time  though 
this  defendant  may  have  brought  Bowser  there,  that  Bowser's 
act  was  influenced  by  brutal  passion,  unsuspected  by  this  de- 
fendant, it  seems  to  me,  although  he  could  not  be  guiltless, 
the  law  would  regard  his  criminality  as  possibly  of  a  less 
grade  than  that  of  jBowser. 

Did  the  defendant,  though  absent  at  the  killing  of  the  de- 
ceased, procure  counsel,  or  command  the  act  of  Bowser, 
perpetrated  in  consequence  of  such  procuring,  counsel  or 
command? 

The  evidence  does  not  give  a  direct  answer  to  this  question, 
and  you  must  determine  it  by  inference  from  the  evidence. 
If  you  can  fully,  reasonably  and  satisfactorily  find  from  all 
the  evidence  that  such  was  the  case  you  will  be  warranted  in 
so  doing.  If  you  so  find,  and  that  the  killing  ensued  in  the 
execution  of  the  unlawful  act,  procured,  counseled,  or  com- 
manded by  this  defendant  he  would  be  liable  therefor. 

Counsel  have  pressed  upon  your  attention  on  the  one  hand, 
considerations  touching  the  defendant,  and  on  the  other  of 
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alleged  duty  to  the  community  and  to  the  law.  You  will  give 
these  and  all  other  considerations  their  due  weight.  You  can- 
not fully  perform  your  duty,  if  you  shall  consider  only  the 
defendant  and  the  consequences  to  him.  In  my  judgment, 
you  can  best  discharge  it  if  you  will  keep  constantly  before 
you  that  your  duty  is  simpl}'  to  try  a  question  of  fact,  and  to 
give  a  true  verdict  according  to  the  evidence.  If  you  will 
exclude  from  your  mind  every  consideration  that  does  not  aid 
you  in  ascertaining  that  verdict,  you  will  therein  be  faithfully 
performing  your  obligations  to  the  defendant,  to  the  law,  and 
to  yourselves. 

The  jury  returned  a  verdict  of  guilty  of  voluntary  man- 
slaughter. A  motion  in  arrest  of  judgment  was  made  which 
was  overruled,  whereupon  the  defendant  was  sentenced  to  pay 
a  fine  of  six  cents  and  the  costs  of  prosecution,  and  undei-go  an 
imprisonment  in  the  Western  Penitentiary  for  the  period  of 
five  years. 

The  defendant  took  this  writ  assigning  for  error  the  manner 
of  answering  the  defendant's  first  point  (1st  assignment)  the 
answers  to  the  eighth,  ninth,  eleventh  and  twelfth  points  (2d, 
3d,  4th  and  5th  assignments) ;  that  portion  of  the  chai-ge 
above  quoted  which  is  enclosed  in  brackets ;  (6th  assignment); 
the  overruling  of  the  challenges  to  the  jurors.  Burns,  Tyle, 
Morris,  Weldon,  McElhaney  and  McClelland  (7th,  8th,  9th, 
10th,  11th  and  12th  assignments) ;  and  the  exclusion  of  the 
testimony  of  the  witness,  Mechlin,  as  to  the  advice  given  by 
counsel  to  the  defendant  (13th  assignment.) 

77io8,  M.  Marshall^  (with  him  John  S>  Rohh^  Wm.  Reardon^ 
and  C,  A,  O* Briefly)  for  plaintiff  in  eiTor.  The  answer  of  the 
Court  to  the  8th  point  was  clearly  erroneous,  in  effect  the 
Court  charged  that,  if  the  killing  was  an  incidental  probable 
consequence  of  the  Weston  parties  purpose  the  defendant  was 
guilty.  Murder  cannot  be  committed  by  "incidental  probable 
consequence  in  a  case  of  this  character.  It  was  either  the 
intent  of  Weston  to  use  arms  by  way  of  mischief  or  for  intimida- 
tion solely,"  and  the  answer  does  meet  the  point.  There  can 
be  no  crime  without  evil  intent:  Bishop  Cr.  Law,  §§  286,  289. 
If  Weston  the  employer  of  Bowser  intended  only  lawful 
and  legal  means  in  the  assertion  of  the  right  of  possession,  he 
cannot  be  held  responsible  if  his  employee  struck  a  fatal  blow; 
this  is  the  effect  of  the  defendant's  ninth  point  and  it  should 
have  been  affirmed. 

It  was  error  to  overrule  the  defendant's  challenge  to  the 
jurors  Burns  and  others.  Bowser  had  been  convicted  at  the 
preceding  term  of  murder  in  the  second  degree.  Weston  was 
to  be  tried  for  aiding  and  abetting  in  the  commission  of  the 
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offence  of  which  Bowser  had  been  convicted ;  to  convict  Weston 
it  was  necessary  to  prove  that  Bowser  was  guilty  of  some 
degree  of  homicide;  thus  the  evidence  against  Bowser  was 
essential  evidence  against  Weston,  and  persons  who  had  made 
up  their  minds  as  to  the  guilt  of  the  former  should  not  have 
been  permitted  to  sit  in  judgment  upon  the  latter  :  See  Staup 
V.  Commonwealth,  24  P.  F.  S.,  461 ;  Allison  v.  Commonwealth, 
8  Out.,  82. 

The  evidence  as  to  the  advice  given  by  Weston  to  his  coun- 
sel was  offered.  1.  To  rebut  the  presumption  of  malice  from 
the  possession  of  firearms.  2.  To  mitigate  the  grade  of  the 
offence.  The  Court  rejected  these  offers  apparently  on  the 
ground  that  the  adviser  was  a  co-defendant,  but  the  evidence 
of  one  who  heard  the  advice  given  was  competent.  In  a  case 
for  malicious  prosecution  when  the  advice  of  counsel  is  com- 
petent evidence  to  rebut  the  presumption  of  malice,  who  will 
deny  that  a  third  party  may  prove  the  advice?  Whether 
counsel  dead  or  living,  absent  or  present,  competent  or  dis- 
qualified as  a  witness,  it  is  sufficient  to  render  his  advice 
evidence  that  at  the  time  of  giving  the  advice  he  was  dis- 
interested. The  after  indictment  could  not  destroy  the  effect 
of  the  advice. 

W.  McCullough^  acting  District  Attorney,  and  W.  D. 
Moore^  for  the  Commonwealth. — Confederates  in  a  common 
design  of  which  the  offence  is  a  part  are  all  principals,  iu  the 
ensuing  crime,  if  it  be  the  incidental  or  probable  consequence 
of  the  illegal  common  design  :  Desty  Am.  Cr.  Law,  §  39,  and 
cases  cited.  One  who  sets  in  motion  the  physical  power  of 
another  is  responsible  for  its  result,  even  if  he  did  not  con- 
template it  in  kind,  yet  if  it  was  the  ordinary  effect  of  the 
cause  he  is  responsible,  so  if  he  awoke  into  action  an  indis- 
criminate power.  If  he  gave  vague  and  incautious  directions 
and  the  person  receiving  them  acted  according  to  what  he 
might  have  foreseen  would  have  been  the  understanding,  he  is 
responsible :  1  Bishop  Cr.  Law,  §  41 ;  Commonwealth  v.  Daley, 
2  Clark,  861.  An  Act  otherwise  legal  may  from  the  manner, 
place  and  circumstances  of  its  perpetration  become  illegal: 
Commonwealth  r.  Neills,  2  Br.,  653  ;  Rex  v.  Jackson,  4  Pa.  L. 
J.,  156,  while  a  man  may  use  reasonable  force  to  defend  his 
actual  possession  of  his  property  against  one  who  comes  to 
dispossess  him  in  that  event  he  cannot  innocently  carry  this 
defense  to  the  extent  of  killing  the  aggressor:  1  Bish.  Cr.  Law, 
§§  867,  876 ;  Desty  Am.  Cr.  L.,  §  127. 

Mr.  Justice  Green  delivered  the  opinion  of  the  court,  Jan- 
uary 4, 1886. 
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There  is  no  merit  whatever  in  the  first  assignment  of  error. 
The  modification  of  the  defendant's  eighth  point  covered  by 
the  second  assignment  was  entirely  correct.  The  point  limited 
prisoner's  responsibility  to  a  direct  aiding  or  assisting  in  the 
killing.  The  answer  merely  modified  this  by  extending  the 
responsibility  to  aiding  or  abetting  in  the  common  purpose  of 
all,  providing  the  killing  was  in  pursuance  of,  or  an  incidental 
probable  consequence  of  such  purpose.  We  see  no  error  in 
this.  If  there  was  a  common  purpose  to  kill  and  the  prisoner 
was  present  aiding  or  abetting  in  that  purpose,  of  course  he 
was  liable  for  the  act  of  one  of  the  party  he  was  aiding  in 
carrying  out  that  purpose.  Equally  true  is  it  that  he  would 
be  so  liable  if  the  killing  was  a  probable  consequence  of  the 
common  purpose.  Thus  it  is  said  in  1  Whart.  Cr.  Law,  §  220 
(8th  ed.) :  "  It  is  not  necessary  that  the  crime  should  be  part 
of  the  original  design ;  it  is  enough  if  it  be  one  of  the 
incidental  probable  consequences  of  the  execution  of  that 
design  and  should  appear  at  the  moment  to  one  of  the  parti- 
cipants to  be  expedient  for  the  common  purpose.  Thus  where 
A.  and  B.  go  out  for  the  purpose  of  robbing  C,  and  A.  in  pur- 
suance of  the  plan,  and  in  execution  of  the  robbery  kills  C,  B. 
is  guilty  of  murder." 

The  intent  stated  in  the  point,  to  hold  possession  by  a  show 
of  arms  for  intimidation  only,  was  itself  unlawful  and  draws 
to  itself  the  consequences  of  acts  done  in  carrying  it  into 
execution. 

The  fault  of  the  first  clause  of  the  defendant's  ninth  point  is 
that  it  does  not  cover  all  the  circumstances  which  are  essential 
to  the  validity  of  its  conclusion.  The  conclusion  is  absolute 
that  there  would  be  no  responsibility  of  the  defendant,  a  con- 
federate, although  the  slayer  intended  his  act.  The  only 
premise  given  for  the  conclusion  is  that  the  defendant  intended 
to  hold  possession  by  lawful  means,  and  did  not  intend  to  use 
a  deadly  weapon  upon  any  who  might  attempt  to  dispossess 
him.  But  the  point  includes  as  part  of  the  intent  the  deter^ 
mination  to  hold  possession  by  using  as  much  force  as  was 
necessary,  and  the  conclusion  ignores  the  effect  of  an  actual 
use  of  arms  by  the  whole  party  including  the  defendant  in 
holding  possession,  and  therefore  omits  a  circumstance  which 
may  be  quite  material  to  its  validity. 

It  was  doubtless  for  reasons  like  this  that  the  learned  Judge 
said  the  first  clause  was  ambiguous.  The  last  clause  of  the 
point  is  not  technically  sound,  and  justifies  the  remark  of  the 
Court.  The  fourth  assignment  is  not  pressed.  As  to  the  fifth, 
it  may  be  said  that  it  is  put  rather  too  strongly  for  an  absolute 
affirmance,  but  the  Court  practically  affirmed  it  by  referring  it 
to  the  jury  as  an  expression  of  views  more  proper  for  them  than 
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for  the  Court.  The  point  related  to  the  effect  to  be  attached 
to  loose  declarations.  This  of  course  was  for  the  jury  to  con- 
sider so  far  as  the  application  of  the  doctrine  was  concerned, 
and  it  was  turned  over  to  them  without  denial  or  qualification. 
Properly  it  should  have  been  somewhat  qualified,  but  the 
omission  to  express  the  qualification  is  no  ground  for  reversal 
when  it  ffave  the  defendant  the  full  equivalent  of  an  aflBrm- 
ance.  The  sixth  assignment  is  disposed  of  by  the  answer  to  the 
second.  We  see  no  error  in  the  part  of  the  charge  covered  by 
this  assignment.  Surely  if  the  killing  was  an  incidental  and  a 
probable  consequence  of  the  execution  of  the  common  purpose, 
and  the  defendant  was  participating  in  the  acts,  which  were 
being  done  in  the  execution  of  that  purpose,  he  was  respon- 
sible. Whether  he  was  so  participating  was  carefully  left  to  . 
the  jury. 

The  seventh  to  twelfth  assignments,  both  inclusive,  cover 
the  rejection  of  the  defendant's  challenges  to  six  of  the  jurors. 
A  careful  examination  of  the  testimony  of  the  jurors  convinces 
iis  that  the  challenges  were  properly  overruled  under  the 
decision  in  the  case  of  Allison  v.  Commonwealth,  8  Out.  17. 

All  of  the  jurors  denied  that  they  had  formed  or  expressed 
any  fixed  opinion  as  to  the  guilt  or  innocence  of  the  defendant. 
None  of  them  had  read  or  heard  the  testimony  taken  on  a 
former  trial,  because  there  had  been  no  former  trial  of  this 
defendant.  There  had  been  a  preliminary  hearing  as  to  the 
facts  of  the  occurrence  which  resulted  in  the  death  of  Hay- 
maker, and  there  had  been  a  trial  of  one  of  the  persons 
implicated  named  Bowser.  Some  of  the  jurors  had  read  the 
newspaper  reports  of  the  hearing,  and  some  had  read  parts  of 
the  testimony  as  published  in  the  newspapers,  taken  on  the 
trial  of  Bowser.  No  one  said  he  had  read  the  whole  of  the 
testimony  actually  delivered  on  the  Bowser  trial.  Even  if  a 
reading  of  the  whole  of  the  testimony  in  the  Bowser  case 
would  have  disqualified  the  juror,  the  evidence  does  not  come 
up  to  that  test,  and  therefore  was  not  sufficient  as  a  cause  of 
challenge.  But  it  is  very  evident  that  Bowser's  case  and  the 
defendant's  case  are  not  the  same.  One  might  be  guilty  and 
the  other  innocent.  The  testimony  in  Bowser's  case  might 
disclose  little  or  nothing  of  the  facts  necessary  to  convict 
Weston,  and  therefore  an  opinion  that  Bowser  was  guilty  upon 
the  evidence  given  to  implicate  him,  would  not  at  all  necessi- 
tate an  opinion  as  to  Weston's  guilt.  As  every  one  of  the 
jurors  denied  the  formation  of  any  fixed  opinion  as  to  Weston's 
guilt,  there  was  nothing  to  disqualify  any  of  them  under  our 
decision  in  Allison's  case.  These  assignments  are  not 
sustained. 

As  to  the  thirteenth  assignment,  it  is  only  necessary  to  say 
1  A  MERMAN — 18 
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that  if  counsel  had  advised  the  defendant  that  he  might  with 
impunity  do  every  one  of  the  acts  necessary  to  make  out  his 
guilt,  the  fact  of  such  advice  would  have  been  no  defence  what- 
ever to  him.  Of  course,  if  he  was  advised  that  he  might  do 
some  of  these  acts  without  criminality,  it  could  have  no  higher 
eflfect.  Whatever  legal  rights  the  defendant  might  have  as  to 
property  claimed  by  him,  he  could  set  up  and  avail  himself  of, 
whether  he  had  been  advised  of  them  or  not.  The  giving  of 
the  advice  neither  increases  nor  diminishes  his  criminality  in 
any  degree,  and  therefore  it  was  irrelevant. 

The  judgment  is  affirmed,  and  it  is  ordered  that 
the  record  be  remitted  to  the  Court  of  Oyer 
and  Terminer  of  Allegheny  County  for  the 
purpose  of  execution. 


William  A.  Springer's  Appeal. 

1 .  Where  a  testator  devised  a  life  estate  in  a  farm  to  his  widow 
and  in  a  subsequent  clause  of  his  will  devised  the  remainder  in  fee  to 
their  minor  son  and  in  an  intermediate  clause  of  his  will  provided  that 
upon  the  son^s  arriving  at  the  age  of  twentv-one  he  should  have  the 
refusal  of  renting  sala  farm  from  his  mother  by  paying  her  one-half  of 
everything  raised  on  the  farm ;  the  acceptance  of  the  farm  by  the  son 
under  the  tenns  of  the  will  does  not  determine  the  life  estate  of  the 
>\adow  in  the  farm,  nor  is  the  estate  of  the  son  arising  from  the  ac- 
(.'eptance  of  the  farm  merged  in  the  fee. 

*2.  The  Avidow  and  son  in  such  case  stand  in  the  relation  of  laud 
Ioi*d  and  tenant,  and  all  the  remedies  incident  to  or  springing  out  of 
that  relation  both  at  the  common  law  and  by  statute  attach. 

3.  The  widow's  share  of  the  production  of  the  farm  is  not  a  charge 
on  it,  and  the  Orphans'  Court  has  no  jurisdiction  to  enforce  the  payment 
of  its  value  by  the  son. 

November  9th,  1885.  Before  Mercub,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Appeal  from  the  Orphans'  Court  of  Allegheny  county:  Of 
October  and  November  Term,  1885,  No.  207. 

Appeal  of  William  A.  Springer  from  the  decree  of  said 
court  that  he  pay  to  Nancy  Springer  the  sum  of  $3,978.50, 
being  the  cash  value  of  Mrs.  Nancy  Springer's  share  of  pro- 
duction for  six  years  of  farm  devised  by  will  of  decedent  to 
William  A.  Springer  less  admitted  credit  of  f  1,000  and  cost. 

The  following  are  the  facts  in  the  case  as  appears  from  the 
statement  filed  by  the  Court,  Hawkiks,  P.  J. : 

This  is  a  proceeding  instituted  on  behalf  of    Nancy  A. 
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Springer,  widow,  to  enforce  certain  alleged  charges  on  farms 
devised  to  Joseph  Springer,  Jr.,  Henry  Springer,  William  A. 
Springer  and  John  Springer.  The  respondents  demurred ; 
their  demurrers  were  overruled,  and  thereupon  answers  were 
filed,  and  a  large  amount  of  testimony  was  taken. 

The  pnwia/acfe  case  made  by  the  evidence  of  petitioner;  the 
defence  made  by  respondents;  the  rebutting  evidence  adduced 
by  the  petitioner,  and  the  finding  of  facts  by  the  Court  will  be 
briefly  stated :  [The  facts  not  applicable  to  the  case  of  William 
A.  Springer  are  omitted. — Rep.] 

Joseph  Springer  died  in  1861,  testate,  seized  of  about  1,000 
acres  of  land,  and  leaving  to  survive  him  a  widow,  Nancy 
Springer  (the  present  petitioner)  and  ten  children,  viz. ;  John, 
Nancy  Jane  (afterward  married  to  Donaldson),  Henry,  Joseph, 
George,  Horace  (an  idiot),  Ethaline  Morrow,  Mary  A.  Bailey, 
and  William  A.  Springer,  a  minor. 

By  his  will  he  made  the  following  (among  other)  provi- 
sions: 

"  Again,  to  my  wife,  Nancy,  T  allow  the  use  of  the  farm 
on  which  I  now  live,  during  her  natural  life,  for  which  she  is 
to  support  my  two  sons,  Horace  and  William  A.,  and  when 
the  said  William  A.  Springer  arrives  at  the  age  of  twenty-one 
years,  he  is  to  have  the  refusal  of  renting  the  farm  from  his 
mother,  by  paying  to  her  one  half  of  every  thing  that  is  raised 
on  the  farm ;  also,  to  be  equal  shares  with  her  in  supporting 
my  son  Horace.  At  the  death  of  my  wife,  I  bequeath  the 
fai*m  on  which  I  now  live  to  ray  son,  William  A.  Springer, 
binding  him  to  take  good  care  of  my  son  Horace  during  his 
natural  life." 

The  foregoing  constitute  the  on-ly  provisions  made  by  testa- 
tor for  his  widow ;  it  is  not  claimed  that  she  has  any  other 
estate.  The  petitioner  is  now  80  years  of  age,  feeble  in  body 
and  with  mind  impaired.     See  charges : 

That  William  A.  Springer,  on  attaining  his  majority  in  1868, 
elected  to  take  the  home  farm,  subject  to  the  terms  of  the  will ; 
that  she  estimates  the  value  of  her  share  of  the  yield  and  produce 
of  said  farm  at  $1,000  per  annum ;  whereas  her  said  son  hadjjaid 
her  in  groceries,  flour  and  provisions,  not  exceeding  W,000  all 
told.  That  said  Horace,  owing  to  his  mental  condition  and 
the  failure  of  William  to  provide  for  him,  had  been  wholly 
dependent  on  her  for  his  care  and  support,  and  tiiat  she  esti- 
mates the  amount  due  her  from  William  on  that  account  to  be 
#4,000. 

From  the  time  of  Wm.  A.  Springer's  election  to  take  the  farm 
in  1868  until  1880,  his  mother  kept  house  for  him.  In  1879  or 
1880  he  notified  her  that  he  was  desirous  of  getting  married,  but 
that  he  would  not  do  so  unless  she  left  the  house.     She  at 
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once  agreed  to  go,  and  shortly  afterward  moved  into  a  small 
house,  which  he  built  for  her  on  the  farm,  whei*e  she  remained 
with  her  son  Horace,  with  the  exception  of  two  or  three  short 
intervals,  until  the  fall  of  1884.  William  undertook  to  sup- 
ply her  with  necessaries.  On  April  28th,  1888,  William  in- 
duced his  mother  to  sign  an  agreement  which  purports  to 
release  all  claim  on  the  part  of  Mrs.  Springer  under  her  hus- 
band's will ;  and  in  consideration  thereof  William  undertakes 
to  allow  his  mother  to  occupy  the  little  house,  keep  her  in 
flour  and  meat,  and  keep  a  cow  for  her  if  she  wishes  one,  pay 
all  taxes  and  keep  up  repairs,  and  pay  her  $86  a  year  during 
her  life,  with  a  right  of  rescission  of  the  agreement  after  thirty 
days'  notice.  The  supplies  furnished  by  William  gradually 
decreased  in  quantity  until  his  mother  was  compelled  to  ap- 
peal to  the  neighbors  for  help,  and  those  to  whom  she  appealed 
saw  every  evidence  of  destitution.  She  had  previously  run 
bills  at  the  store  as  long  as  her  credit  lasted,  was  then  sued, 
and  attachments  served  on  William  and  Henry.  William  did 
not  only  not  supply  her  with  a  comfortable  support,  but  was 
abusive  in  language  and  threatening  in  manner. 

The  article  with  William  was  read  to  Mrs.  Springer  in  an 
ordinary  tone  of  voice.  One  of  her  sons  testified  that  her 
hearing  then  was  no  better  than  now;  if  so,  there  is  every 
reason  for  believing  that  she  did  not  properly  and  fully  under- 
stand the  agreement.  While  on  the  witness  stand  it  was 
difl&cult  to  make  her  understand  what  was  said.  The  contract 
is  unconscionable. 

The  productive  value  of  William's  farm  in  grain  and  hay 
was  about  $1,659.50  per  annum,  and  as  he  pleads  the  statute  of 
limitations  as  against  his  mother's  claim,  the  value  of  her  share 
for  six  years  would  be  $4,978.50,  less  credit  admitted  of 
$1,000. 

Hawkins,  P.  J.,  filed  an  opinion  which  was  inter  alia  as 
follows : 

But  the  interest  which  she  has  in  the  farms  of  Henry  and 
William  A.  Springer,  arises  under  the  will  of  her  deceased 
husband;  is  a  charge  upon  them  :  Buchanan  v.  Duncan,  40 
Pa.  St.,  82 ;  and  consequently  within  the  jurisdiction  of  this 
Court. 

The  principle  upon  which  the  decision  on  the  merits  of  these 
claims  should  be  rested,  can  be  best  stated  in  the  language  of 
Mr.  Justice  Story.     [1  Eq.  Jur.,  §  831.] 

The  proper  jurisdiction  of  Courts  of  Equity  is  to 

take  every  one's  act  according  to  conscience,  and  not  to  suffer 
undue  advantage  to  be  taken  of  the  strict  forms  of  law,  or  of 
positive  rule.     Hence  it  is  that  even  if  there  be  no  proof  of 


Digitized  by  VjOOQIC 


1885]  OF  PENNSYLVANIA.  277 

[Springer's  Appeal.] 

fraud  or  imposition,  yet  if  upon  the  whole  circumstances,  the 
contract  appeara  to  be  grossly  against  conscience,  or  grossly 
unreasonable  and  oppressive,  Courts  of  Equity  will  sometimes 
interfere  and  grant  relief,  although  they  certainly  are  very 
cautious  of  interfering,  unless  upon  strong  circumstances. 
But  the  mere  fact  that  the  bargain  is  a  very  hard 
or  unreasonable  one,  is  not  generally  sufficient,  per  «e,  to 
induce  these  courts  to  interfere,  and  indeed  it  will  be  found 
that  there  are  very  few  cases  not  infected  with  positive  or 
actual  fraud  in  which  they  do  interfere,  except  where  the 
parties  stand  in  some  very  peculiar  predicament,  and  in  some 
sort  under  the  protection  of  the  law  from  age,  or  character,  or 
relationship." 

If  this  principle  be  applied  here,  the  agreement  relied  on 
by  William  A.  Springer  must  be  disregarded.  **Upon  the 
whole  circumstances,"  it  is  grossly  against  conscience.  The 
petitioner  against  whom  it  is  pleaded  was  impaired  in  body 
and  mind  by  reason  of  age  when  it  was  executed ;  it  took  away 
from  her  a  competence  which  was  her  sole  reliance,  and  left 
her  insufficient  to  supply  common  necessaries  of  life.  Her 
relationship  to  these  respondents  imposed  upon  them  a  legal  as 
well  as  a  natural  duty  to  maintain  her  in  comfort;  and  public 
policy  will  not  permit  that  they  shift  their  burden  upon  the 
poor  rates. 

Mrs.  Springer,  therefore,  stands  in  a  "  very  peculiar  predic- 
ament and  in  some  sort  under  the  protection  of  the  law  from 
age  "  as  well  as  from  "  relationship  "  to  these  respondents,  and 
is  entitled  to  relief. 

The  Court  accordingly  entered  the  following  decree :  That 
William  A.  Springer  pay  to  Nancy  Springer  the  sum  of 
$8,978.60,  being  cash  value  of  Mrs.  Nancy  Springer's  share  of 
production  for  6  years  of  farm,  devised  by  will  of  decedent  to 
William  A.  Springer,  less  admitted  credit  of  f  1,000  and  costs. 

Whereupon  the  said  William  A.  Springer  took  this  appeal 
and  filed  inter  alia  the  following  assignments  of  error: 

The  Court  erred  in  entertaining  jurisdiction  of  the  petition 
and  of  the  mattei*s  and  things  therein  set  forth. 

The  Court  erred  in  not  sustaining  and  in  dismissing  appel- 
lant's first  exception,  to  wit:  The  judge  erred  in  finding  that 
the  provision  in  the  will  of  decedent  as  to  respondent,  to  wit : 
"Again  to  my  wife  Nancy  I  allow  the  use  of  the  farm  on 
which  I  now  live  during  her  natural  life,  for  which  she  is  to 
support  my  two  sons,  Horace  and  William  A. ;  and  when  the 
said  William  A.  arrives  at  the  age  of  twenty-one  years  he  is 
to  have*the  refusal  of  renting  the  farm  by  paying  to  her  one- 
half  of  everything  that  is  raised  on  the  farm  ;  also,  to  be  equal 
shares  with  her  in  supporting  my  son  Horace.     At  the  death 
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of  my  wife  I  bequeath  the  farm  on  which  I  now  live  to  my 
son  William  A.  Springer,  binding  him  to  take  good  care  of  my 
son  Horace  during  his  natural  life,"  was  alegacy  to  petitioner 
charged  on  the  land  devised  to  William  A.  Springer,  respond- 
ent, and  in  entertaining  jurisdiction  of  the  petition. 

The  Court  erred  in  not  sustaining  and  in  dismissing  appel- 
lant's third  exception  to  the  decree,  to  wit :  "  The  judge  erred 
in  finding  that  the  article  with  William  was  executed  by  peti- 
tioner without  her  fully  and  properly  understanding  the  same, 
and  that  the  contract  was  unconscionable." 

The  Court  erred  in  not  sustaining  and  in  dismissing  appel- 
lant's fifth  exception,  to  wit :  "  The  judge  erred  in  disregarding 
the  agreement  set  up  by  respondent  in  his  answer  dated  April 
28th,  1883."  I 

John  S.  Ferguson  for  appellant. — The  Court  below  held  that 
the  interest  which  Nancy  Springer  Had  in  the  farm  occupied 
by  Willianfi  A.  Springer,  was  a  charge  upon  the  land,  relying 
upon  the  authority  of  Buchanan  v.  Duncan,  40  Pa.  St.,  82. 

The  facts  of  that  case  diflfer  widely  from  the  one  at  bar,  and 
besides  it  was  an  action  of  ejectment  brought  after  the  death 
of  the  widow,  and  the  Court  did  not  attempt  to  determine 
what  kind  of  remedy  the  widow  would  have  had  to  enforce 
the  provisions  made  for  her  in  the  will. 

It  has  been  settled  in  this  state  by  an  unbroken  line  of  deci- 
sions that  in  order  to  charge  lands  devised,  with  the  payment 
of  a  legacy,  it  must  appear  by  direct  expression,  or  plain  im- 
plication, that  such  was  the  intention  of  the  testator:  Brandt's 
Appeal,  8  Watts,  198;  Montgomery  v.  McElroy,  3  W.  &.  S.,  870; 
Hackadorn's  Appeal,  1  Jones,  86 ;  Wright's  Appeal,  2  Jones, 
256;  Hamilton  v.  Porter,  63  Pa.  St.,  332;  Buchanan's  Appeal, 
72  Id.,  448 ;  Cable's  Appeal,  91  Id.,  327 ;  Walter's  Appeal,  95 
Id.,  305;  Ha  worth's  Appeal,  9  Out.,  362. 
,  There  is  no  chai-ge  in  this  will.  The  widow  was  not  bound 
by  its  terms  to  rent  the  farm  to  William  for  the  term  of  her 
natural  life.  She  was  not  prevented  by  the  will  from  requir- 
ing of  him  the  usual  covenants  for  the  payment  of  the  rent. 
Whether  she  required  such  covenants  or  not,  if  by  his  accept- 
ance he  became  the  tenant,  the  law  afforded  her  ample 
remedies.  She  could  have  distrained  for  the  rent.  "lu 
order  to  justify  a  distress  the  rent  reserved  need  not  be 
payable  in  money ;  it  may  be  payable  in  an  article  of  com- 
merce, as  in  iron  or  wheat,  or  by  service :"  Jones  v,  Gundrira, 
3  W  &  S.,  631 ;  Rheinhart  v.  Oiwine,  5  W.  &  S.,163;  Sheafifer 
v.  Sutton,  5  Binn.,  228;  Frye  v.  Jones,  2  R.  11. 

She  could  have  dispossessed  him  fur  non-payment  of  rent 
under  the  Act  of  Assembly. 
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'  But  although  the  testator  in  the  will  uses  the  expression, 
'•*That  William  is  to  have  the  refusal  of  renting  the  farm,"  it 
is  by  no  means  clear  that  thesd  words  upon  his  acceptance 
would  amount  to  a  lease.  If  he  accepted  he  was  bound  to 
render  to  his  mother  a  moiety  of  everything  that  was  raised 
on  the  farm ;  in  other  words,  for  his  labor  he  was  to  have  a 
moiety  of  the  crop.  Under  such  a  contract  his  mother,  as  the 
landlord,  would  naturally  regard  her  share  of  the  specific  crop 
as  her  own.  She  and  William  would  be  tenants  in  common  of 
^ch  crop  until  it  was  divided:  Caswell  v.  Districh,  15 
Wend,  379;  Putnam  v.  Wise,  1  Hill,  244.    . 

2.  The  finding  of  the  Court  is  simply  that  the  contract  of 
April  28th,  1888,  is  unconscionable. 

It  is  not  alleged  that  any  fraud,  artifice  or  deceit  was  prac- 
ticed by  William  A.  Springer  in  the  obtaining  of  this  contract. 

It  is  respectfully  submitted  that  in  a  Court  of  Equity,  and 
the  Orphans'  Court  is  such  a  Court,  the  agreement  ought  not  to 
have  been  stricken  down.  "  Mfental  weakness  not  amounting 
to  inability  to  comprehend  the  contract,  when  unaccompanied 
by  evidence  of  imposition  or  undue  influence  furnishes  no 
ground  for  equitable  interference  in  setting  aside  an  executed 
contract."    Armon  v.  Stout,  42  Pa.  St.,  114. 

"  Equity  will  relieve  against  an  improvident  contract  entered 
into  by  an  aged  man  of  enfeebled  intellect  where  there  is  the 
slightest  evidence  of  circumvention :  Hetrick's  Appeal,  58 
Pa.  St,  477. 

Inadequacy  of  price  is  not  fraud ;  it  is  only  evidence  of 
fraud  ;  and  an  executed  contract  will  not  be  set  aside  for  mere 
inadequacy  of  price :  Davidson  v.  Little,  10  Harris,  245 ; 
Bierer's  Appeal,  92  Pa.  St.,  265. 

"To  set  aside  a  written  instrument  on  the  ground  of  fraud 
the  evidence  thereof  must  be  clear,  precise,  and  indisputable, 
and  of  that  which  occurred  at  the  execution  of  the  instru- 
ment :"  Bierer's  Appeal,  92  Pa.  St.,  265 ;  Cummins  v.  Hurl- 
butt,  92  Id.,  165. 

Urskin  (with  whom  was  Miller)^  for  the  appellee. — The  tes- 
tator by  express  terms  maide  the  support  of  Horace  and 
William  A.  a  charge  upon  the  lands  in  the  hands  of  the  widow, 
and  beyond  all  question  intended  that  the  provisions  for  the 
widow  in  the  event  of  William  A.  electing  to  take  the  farm 
when  becoming  of  age  should  become  a  charge  on  the  land. 

The  relation  in  which  his  wife  slood  to  the  testator  and  his 
property,  and  this  appellant,  favor  this  construction,  and 
especially  so  as  here  the  provision  is  made  in  lieu  of  dower. 

This  provision  did  not  as  contended  by  the  appellee,  raise 
4he  relation  as  landlord  and  tenant,  as  between  the  widow  and 
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son.  There  was  no  contract  relation  as  between  them ;  she 
had  no  alternative  but  to  comph'  with  the  terms  of  the  will, 
on  the  election  of  William  A.  to  take  under  its  provisions, 
and  he  having  accepted  the  devise  on  his  arriving  at  age, 
struck  down  the  widow's  life  interest  ^and  took  the  land  sub- 
ject to  the  provisions  in  favor  of  the  widow,  to  wit,  the  pay- 
ment to  her  out  of  the  proceeds  of  the  farm  one  half  of  such 
proceeds  as  they  should  arise  from  year  to  year.  His  interest 
at  once  arose  on  acceptance  of  the  devise.  There  was  a  merger 
and  he  at  once  took  title.  In  this  view  of  the  cjise,  which  we 
believe  to  be  the  only  fair  and  proper  construction  to  be  put 
upon  the  will,  William  A.  Springer  could  not  alien  the  farm 
divested  of  this  charge,  but  his  alienee  would  take  cum  anere^ 
and  would  be  bound  to  pay  the  legacy  as  it  would  fall  due, 
and  this  liability  may  be  enforced  in  the  Orphans'  Court : 
Hoover  v.  Hoover,  5  Pa.  St.,  355 ;  Lobach's  Case,  6  Watts, 
167 ;  Mohler's  Appeal,  8  Pa.  St.,  27. 

The  word  "renting,"  used  by  the  testator,  does  not  import 
that  the  relation  of  landlord  and  tenant  should  exist,  but 
rather  strenghtens  our  position,  for  although  the  testator  by 
his  devise  to  the  son  and  his  election  to  take,  struck  dowQ  the 
widow's  life  estate,  it  imports  rather  that  the  thing  to  be  paid 
was  to  be  a  charge  on  the  land  and  to  be  paid  out  of  the  land. 

She  had  under  the  provision  of  the  will  no  right  of  distress, 
nor  could  she  dispossess  by  proceedings  in  ejectment,  nor  would 
trover  lie:  Ream  v.  Harnish,  45  Pa.. St.,  376  ;  Crann  v.  Bleak- 
ney,  9  Watts,  19 ;  Lehe  v,  Taylor,  90  Pa.  St.,  383. 

If  a  confidence  is  reposed  and  that  confidence  is  abused 
Courts  of  Equity  will  grant  relief:  Story's  Equity  Jur.,  Vol. 
I,  §§  307,  308;  iVIurlock  v.  Murlock,  31  N.  J.  Eq.,  594;  Com- 
stock  V.  Comstock,  57  Barb.,  454:  Bispham's  Eq.,  §§  282,  235. 

He  who  bargains  as  a  matter,  of  advantage  with  a  person 
placing  confidence  in  him  is  bound  to  show  that  a  reasonable 
use  has  been  made  of  that  confidence :  Darlington's  Appeal, 
86  Pa.  St.,  518;  Story's  Equity  Jur.,  §  312;  Highberger  v. 
Stiffler,  21  Maryl.,  352;  Martin  v.  Martin,  1  Heiskill,  654; 
Harvey  v.  Mount,  8  Bevan,  439;  Darlington's  Appeal,  86  Pa. 
St.,  878;  Todd  v.  Grove,  33  Md.,  188;  Liddel's  Ex'r,  v.  Starr, 
20  N.  J.  Eq.,  275;  Comstock  v.  Comstock,  67  Barb,  454; 
Dalton  V.  Dalton,  14  Nevada,  419;  Winelock  v.  Winelock,  31 
N.  J.  Eq.,  594;  Hetrick's  Appeal,  68  Pa.  St.,  479;  Adams' 
Equity,  184  and  note.         ^ 

As  to  the  question  of  jurisdiction,  we  think  that  even  if  the 
provisions  of  the  will  of  decedent  were  a  mere  personal  charge, 
and  not  a  charge  on  the  land,  that  the  Orphans'  Court,  in 
proceedings  of  legatee  against  devisee,  has  jurisdiction.  While 
it  has  exclusive  jurisdiction  under  the  Act  of  1834,  where  a 
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legacy  is  charged  upon  the  land ;  it  has  also  concurrent  juris- 
diction with  the  Common  Pleas  in  cases  where  there  is  a  mere 
personal  liability  on  the  part  of  a  devisee  to  pay  a  legacy. 
Diindas's  Appeal,  73  Pa.  St.,  474. 

Mr.  Justice  Claek  delivered  the  opinion  of  the  Court 
Januaiy  4th,  1886. 

This  is  a  proceeding,  instituted  in  the  Orphans'  Court  of 
Allegheny  County,  on  behalf  of  Nancy  A.  Springer,  widow  of 
Joseph  Springer,  deceased,  in  part,  to  enforce  payment  of  a 
certain  alleged  legacy,  which  it  is  claimed  is  charged  on  the 
lands  of  William  A.  Springer,  under  the  last  will  and  testa- 
ment of  his  father,  the  said  Joseph  Springer,  deceased.  The 
clause  of  the  will  out  of  which  this  contention  arises  is  as 
follows,  viz. :  — 

"  Again,  to  my  wife  Nancy,  I  allow  the  use  of  the  farm  on 
which  I  now  live,  during  her  natural  life,  for  which  she  is  to 
support  my  two  sons,  Horace  and  William  A.  Springer." 

"And  when  the  said  William  A.  Springer  arrives  at  the  age 
of  twenty-one  years,  he  is  to  have  the  refusal  of  renting  the 
farm-  from  his  mother,  by  paying  her  one  half  of  everything 
that  is  raised  on  the  farm ;  also,  to  be  equal  shares  with  her 
in  supporting  my  son  Horace." 

"  At  the  death  of  my  wife,  I  bequeath  the  farm  on  which  I 
now  live  to  my  son,  William  A.  Springer,  binding  him  to  take 
good  care  of  my  son  Horace,  for  and  during  his  natural  life." 

At  the  death  of  Joseph  Springer,  the  father,  December  6th, 
1861,  William  A.  Springer  was  still  in  his  minority ;  he  arrived 
at  the  age  of  twenty-one  years  in  1868,  when  he  entered  into 
the  possession  of  the  farm,  and  has  ever  since  occupied  it, 
under  the  terms,  expressed  in  the  will. 

Horace,  it  would  seem,  was,  and  still  is,  imbecile  in  intellect, 
and  has  been  supported  by  his  mother.  The  claim  of  the 
widow  is  for  the  one  half  of  what  has,  during  this  period,  been 
raised  upon  the  farm,  etc. 

In  order  that  the  complainant,  Nancy  Springer,  may  have  a 
decree  in  this  case  it  must  appear  not  only  that  she  is  a  legatee 
under  the  will  of  Joseph  Springer,  deceased,  but  that  her 
legacy,  is,  by  the  express  provision  of  the  will,  or  by  plain 
implication,  charged  upon  the  lands  of  William  A.  Springer, 
the  devisee. 

The  testator,  in  the  first  place,  plainly  gave  to  his  widow  a 
life  estate  in  the  land,  and  in  a  subsequent  clause  devised  to 
William  the  remainder  in  fee.  These  provisions  are  clear  and 
their  effect  is  undisputed ;  it  is  the  intermediate  clause,  out  of 
which  the  present  contention  arises. 

It  is  contended  on  the  part  of  the  widow,  that  if  William, 


Digitized  by  VjOOQIC 


?82  SUPREME  COURT  IPittshurffh 

[Springer's  Appeal] 

when  he  arrived  at  lawful  age,  elected  to  take  the  farm  under 
the  terms  of  the  will,  the  estate  or  title  given  him  in  this  inter- 
mediate clause,  being  for  the  life  of  his  mother,  merged  in  the 
fee,  which  he  held  in  remainder,  that  her  life  estate  was  thereby 
determined,  and  the  title  became  vested  in  William  absolutely, 
subject  only  to  the  charge  of  her  "one  half  of  everythfng 
raised  on  the  farm."  And  further,  that  the  terras  of  the  will,, 
specifically  pointing  out  the  land  as  the  source  of  payment, 
make  that  payment  to  the  widow  by  plain  implication  a  charge 
on  the  land. 

Upon  a  careful  reading  o£  this  will,  we  have  arrived  at  a 
different  conclusion.  We  do  not  understand  that  the  testator 
intended  by  this  clause  to  carve  from  the  widow's  life  estate, 
any  additional  interest  in  the  land  for  William,  or  that  the  life 
estate  should  be  determined,  and  the  fee  take  effect,  at  any 
time  anterior  to  the  widow's  death  ;  the  language  of  the  will 
is,  that  William  "is  to  have  the  refusal  of  renting  the  farm," 
which  plainly  implies  a  recognition  of  the  continuance  of  the 
widow's  title  after  the  provision  shall  take  effect;  and  this 
implication  is  greatly  strengthened  by  the  fact  that  he  is  to 
have  the  refusal  of  renting  the  farm  "from  his  mother." 

The  testator  intended,  without  doubt,  just  what  he  said,  that 
William  should  occupy  as  a  tenant  under  his  mother,  and  that 
her  estate  in  the  land  should  continue  through  life.  It  is  quite 
improbable,  we  think,  that  he  should  have  meant  that  hid  wife, 
ftfter  her  son's  majority,  would  lose  her  management  and  con- 
trol of  the  farm,  or  her  right  to  regulate  its  production. 

Under  this  clause,  as  we  understand  it,  no  additional  bene- 
ficial interest  in  the  land  passed  to  William.  He  acquired 
under  it  a  merely  personal  right  or  privilege,  which  the  widow 
by  her  acceptance  of  the  will,  in  a  certain  contingency,  at  the 
proper  time,  was  bound  to  respect.  The  acceptance  of  the 
devise  was  an  engagement  on  her  part  to  comply  with  the 
provisions  of  the  will  respecting  it;  and  in  the  event  of  her 
refusal  she  would,  we  think,  have  been  liable  in  an  action  for 
the  injury  sustained.  When  William  arrived  at  the  age  of 
twenty-one  years,  he  exercised  the  option  given  him  ;  he  sig- 
nified his  willingness  to  take  the  farm  on  the  terms  of  the  will, 
and  with  his  mother's  approval  entered  into  the  possession, 
and  conducted  the  operations  of  the  farm.  The  relation  of 
landlord  and  tenant  thereafter  subsisted  between  them — not 
under  the  will,  perhaps,  but  by  the  agreement  implied  from  the 
conduct  of  the  parties,  pui*suant  to  its  provisions.  All  the 
remedies  incident  to,  or  springing  out  of  that  relation,  both  at 
the  common  law  and  by  statute,  attached  at  the  instant  it 
existed,  as  in  other  cases.  In  the  absence  of  any  agreement 
otherwise,  the  tenancy  was  from  jrear  to  year  only,  and  if 
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William,  from  indolence,  want  of  capacity,  or  other  cause, 
had  failed  to  conduct  the  work  of  the  farm  from  year  to  year 
in  a  reasonably  successful  manner,  upon  proper  notice  she 
Would  have  had  an  undoubted  right  to  resume  the  possession 
uuder  the  statute.  It  was  competent,  of  course,  for  the  parties, 
by  writing,  to  provide  for  a  term  of  yeai-s,  and  for  the  widow,  in 
ft  reason  a  Die  way,  to  regulate  the  manner  and  extent  of  the 
cultivation,  the  kind  of  crops,  to  provide  for  the  division  of 
the  products,  and  the  delivery  of  her  share.  She  was  the 
landlord  and  her  sou  the  tenant,  and  their  rights  were  regu- 
lated accordingly.  As  long  as  William,  in  carrying  on  the 
affairs  of  the  farm,  did  his  duty  in  a  reasonable  and  substantial 
fnanner,  he  had  a  right  ta  be- retained  as  a  tenant.  If  improp- 
erly excluded  and  denied  his  privilege,  he  had  his  remedy, 
but  he  had  no  present  interest  in  the  land  under  the  will,  dur- 
iqg  the  lifetime  of  his  mother. 

These,  as  we  understand  this  will,  were  the  relative  rights 
of  the  parties  to  this  contest,  and  in  this  view  of  the  case  this 
proceeding  in  the  Orphans'  Court,  as  against  Wm.  A.  Springer, 
cannot  be  sustained. 

It  is  unnecessary  to  consider  the  other  questions  in  the  case. 

The  decree  of  the  Orphans'  Court  as  to  William  A.  Springer, 
is  therefore  reversed,  and  the  proceedings  as  to  him  are  set 
aside  at  the  costs  of  the  appellee. 

Sterrett,  J.,  dissents. 


McKinley  for  the  use  of  Orr  versus  Peters  et  al. 

1.  Where  a  tenant  in  common  without  any  authority  from  his  co- 
tenant,  either  written  or  verbal,  enters  into  an  agreement  with  another 
to  lease  the  coal  under  their  land,  which  ag^reement  is  never  ratified  by 
the  co-tenant,  and  the  party  with  whom  &e  agreement  is  made  enters 
upon  the  land  and  makes  permanent  improvements  on  it,  and  is  after- 
wards forcibly  dispossessed  by  the  partj  with  whom  he  made  the 
agreement,  he  cannot  recover  in  an  action  against  both  tenants  for 
damages  for  his  improvements. 

2.  One  tenant  in.  common  ha^  no  power  to  bind  his  co-tenant  by  an  agree* 
ment  with  another  to  lease  their  land. 

November  10th,  1885.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas  No.  2.  of  Alle^ 
gTieny  county :  Of  October  and  November  Term,  1885,  No. 
166. 
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Assumpsit  by  A.  J.  McKinley  for  the  use  of  James  L.  Orr 
against  John  R.  Peters  and  Chester  B.  Lawrence  to  recover 
for  a  breach  of  promise  on  part  of  the  defendants  to  lease 
McKinley,  who  afterwards  assigned  his  interest  to  Orr,  the 
right  to  mine  coal  from  a  tract  of  land  held  by  the  defendants 
as  tenants  in  common. 

The  form  of  the  action  was  originally  covenant  by  Orr 
against  Peters  and  Lawrence. 

The  court  permitted  the  form  of  the  action  to  be  amended 
to  assumpsit,  and  the  plaintiff  to  be  chanfi^ed  from  Orr  to 
McKinley  for  the  use  of  Orr. 

On  the  trial  before  EwiNG,  P.  J.,  the  following  facts  ap- 
peared : — 

John  R.  Peters,  one  of  the  defendants,  during  the  period 
covered  by  this  case  lived  in  Georgetown,  Beaver  County,  Pa. ; 
Chester  B.  Lawrence,  the  other  defendant,  during  the  same 
time  lived  in  the  City  of  New  York. 

Prior  to  September  9th,  1879,  they  owned,  as  tenants  in 
common,  about  two  hundred  acres  of  land  on  the  Ohio  River, 
about  one  mile  above  Georijetown,  Beaver  County,  Pa.,  under- 
laid with  coal,  which  had  been  opened  for  a  short  distance  and 
badly  worked.  On  that  day  an  agreement  in  writing  was 
executed  by  Petei*s  and  McKinley  and  delivered  to  McKinley, 
which  contained  these  premises : 

This  memorandum  of  agreement  made  and  entered  into  this 
ninth  day  of  September,  a.  d.,  1879,  by  and  between  John  R. 
Peters  of  Georgetown,  Beaver  County,  Pennsylvania,  party  of 
the  first  part,  and  A.  J.  McKinley,  of  Pittsburgh,  Allegheny 
County,  Pennsylvania,  party  of  the  second  part.  Witnesseth : 
that  for  and  in  consideration  of  the  covenants  and  agreements 
on  the  part  of  the  party  of  the  second  part  herein  contained, 
the  party  of  the  first  part — for  and  in  behalf  of  himself  and 
Chester  B.  Lawrence,  of  the  City  of  New  York,  who  jointly 
own  two  hundred  acres  of  land  about  one  mile  above  George- 
town and  fronting  on  the  Ohio  River,  on  which  are  several 
veins  of  coal,  among  which  is  a  vein  or  mine  of  bituminous 
coal,  known  as ''  the  four  foot  vein  "—doth  covenant  and  agree  to 
and  with  the  said  party  of  the  second  part,  to  grant  him  a  lease 
for  ten  years  from  the  date  hereof,  upon  the  terms  and  condi- 
tions hereinafter  stated,  of  the  said  four  foot  vein  of  bitu- 
minous coal. 

The  terms  and  conditions  on  which  the  lease  is  to  be  granted, 
and  which  are  hereby  agreed  to  by  the  party  of  the  second 
part,  are  as  follows,  viz: 

(Then  follows  the  terms  and  conditions,  the  said  agreement 
concluding  as  follows) : 
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It  IS  nndei'stood  and  agreed  that  a  lease  shall  be  made  and 
executed  by  and  between  the  parties  hereto  on  all  the  terms 
and  conditions  herein  contained  (which  is  hereby  agreed  to  by 
both  parties)  within  sixty  days  from  the  date  hereof,  and  it  is 
also  further  understood  and  agreed  upon  by  the  parties  hereto 
that  in  case  of  the  non-ful611ment  of  any  of  the  provisions  or 
stipulations  contained  in  the  agreement,  or  the  lease  based 
upon  it,  by  the  party  of  the  second  part,  both  the  agreement 
and  the  lease  are  forfeited  and  become  null  and  void  at  the 
option  of  the  party  of  the  first  part,  anything  to  the  contrary 
herein  contained  notwithstanding. 

It  is  furthermore  understood  and  agreed  upon  by  the  parties 
hereto  that  all  the  provisions  and  stipulations  of  this  agreement 
and  the  lease  when  made  are  to  extend  to  and  bind  their 
successors,  administratoi*s  or  assigns. 

In  witness  whereof  the  said  parties  hereto  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written. 

A.  J.  McKinley  entered  into  possession  under  this  agree- 
ment and  mined  coal  thereunder  until  the  latter  part  of  1879, 
when  he  associated  James  L.  Orr  with  him,  and  together  they 
worked  the  mine  until  January  15th,  1880,  when  McKinley 
assigned  all  his  interest  in  the  lease  to  Orr,  who  then  took  ex- 
clusive possession  and  proceeded  without  delay  to  improve  the 
works.  The  improvements  were  large  and  valuable,  the  cost 
of  the  same  being  from  f  10,000  to  $12,000.  Peters  lived  near 
tlie  mine  and  took  an  active  interest  in  all  that  was  going  on 
about  the  same.  He  was  frequently  on  the  ground  and  knew 
that  Orr  was  working  the  mine,  and  on  several  occasions  ex- 
pressed his  satisfaction  that  such  was  the  case.  Orr  paid  to 
Peters  rent  or  royalty  for  the  coal  mined  and  received  from 
him  receipts  therefor,  acknowledging  the  payments  by  Orr,  not 
as  agent,  but  as  principal.  Lawrence  never  executed  the 
agreement  to  lease.  There  was  never  any  lease  made.  Neither 
did  Lawrence  ever  receive  any  of  the  royalties. 

Orr  continued  in  possession  until  March  10th,  1882,  when 
the  defendant  Peters  with  a  force  of  men  took  possession  of 
the  mine  and  works,  during  the  temporary  absence  of  Orr,  and 
declared  the  lease  forfeited. 

This  suit  was  then  brought  to  recover  for  the  injury  sus- 
tained. 

The  plaintiff  made  the  following  offer  of  evidence : 

"  Plaintiffs  counsel  propose  now  to  offer  evidence  tending 
to  show  the  improvements  made  by  both  the  legal  and  equitable 
plaintiff  in  the  premises,  the  eviction  thereform  of  the  equitable 
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plaintiff  and  the  damage  suffered  by  hira.  Further,  to  show 
that  the  period  in  which  said  improvements  were  made  ex- 
tended over  two  years  without  objection  on  the  part  of  said 
Lawrence,  and  with  the  approbation  of  the  said  Peters,  and 
that  said  improvements  were  large  and  valuable  and  notorious ; 
the  cost  of  the  same  being  from  .$10,000  to  $12,000.  Which 
was  objected  to  by  defendant's  counsel  as  incompetent  and 
irrelevant  under  the  form  of  action  and  pleadings,  and  because 
there  was  not  sufficient  evidence  to  be  submitted  to  the  jury 
to  charge  Chester  B.  Lawrence  in  this  case.  The  objection 
was  sustained  and  bill,  sealed  for  the  plaintiffs.  (First 
assignment  of  error.) 

The  Court  charged  the  jury:  "Under  the  evidence  your 
verdidt  should  be  for  the  defendants."  Which  was  excepted 
to  and  a  bill  sealed.     (Second  assignment  of  error.) 

Verdict  for  the  defendants  and  thereupon  judgment. 
Whereupon  the  plaintiffs  took  this  writ  assigning  for  error  the 
refusal  of  his  offer  of  evidence  and  the  charge  of  the  court. 

Ji.  0.  Duncan  (-4.  C.  Dickey  ?LnA  West  McMurray  with  him) 
for  plaintiffs  in  error. 

If  one  signs  and  seals  an  agreement  for  another  without 
any  authority  under  seal,  and  there  be  no  subsequent  ratifica- 
tion by  writing  under  seal  nevertheless  a  subsequent  ratification 
by  parol  will  make  it  binding  as  a  parol  agreement :  Grove  v. 
Hodges,  65  Pa.  St.  616.  If  an  agreement  in  writing  between 
two  be  sealed  by  one  but  not  by  the  other,  the  contract 
remains  the  same.     The  only  difference  is  in  the  remedy. — Id. 

If  then  Lawrence  by  parol  or  subsequent  acts  ratified  the 
agreement  in  evidence  it  would  be  binding  on  him  as  a  parol 
contract. 

TJiomas  M.  Marshall^  and  Miller  and  McBride  for  defend- 
ants in  error,  were  not  heard. 

The  opinion  of  the  Court  was  filed  January  4th,  1886. 

Per  Curiam. — The  defendants,  as  tenants  in  common, 
owned  the  land  on  which  the  coal  was  mined.  This  fact,  how- 
ever, of  itself,  did  not  authorize  Peters  to  enter  into  an  agree- 
ment which  would  bind  his  co-tenant  to  sell  to  the  plaintiff 
the  unmined  coal  on  the  land.  Peters  bad  no  authority  either 
written  or  verbal  from  Lawrence  to  make  the  agreement  in 
question.  Not  only  did  Peters  make  the  agreement  in  the 
absence  of  authority  from  Lawrence,  but  the  latter  refused  to 
sign  it  and  never  ratified  it  by  receiving  any  portion  of  the 
royalty  paid  or  otherwise.  The  learned  Judge  was  clearly 
right  in  instructing  the  jury  to  find  for  the  defendants. 

Judgment  affirmed. 
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Hopkins  versus  Glunt  et  al. 

1.  Words  in  a  wfll  merely  expressive  of  a  desire,  recommendation  and 
confidence  are  not  siiffident  to  oonyert  a  deyise  or  a  bequest  into  a 
trust. 

2.  After  an  unqualified  devise  by  the  testator  of  his  property  no  pre- 
catory words  to  his  devisee  can  defeat  the  estate  previously  granted. 

November  10th,  1885.  Before  Merctjr,  C.  J.,  Gordon 
Paxson,  Trunkey,  Sterrbtt,  Green,  and  Clark,  JJ.' 

Error  to  the  Court  of  Common  Pleas,  No.  2.  of  Allegheny 
county:  Of  October  and  November  Term,  1885,  No.  224. 

This  was  an  amicable  action  in  debt  on  the  following  case 
stated  for  the  judgment  of  the  Court: 

It  is  agreed  that  the  following  facts  be  agreed  upon  in  the 
nature  of  a  case  stated  for  the  judgment  of  the  Court:  said 
facts  so  agreed  upon  to  have  the  same  force  and  effect  as  if 
established  by  the  verdict  of  a  jury  after  trial,  with  leave  to 
either  party  to  sue  out  a  writ  of  error  to  the  judgment  of  this 
Court. 

On  the  27th  day  of  June,  A.  D.  1885,  the  aforesaid  plaintiffs 
and  defendant  entered  into  an  agreement  under  seal,  a  copy  of 
which  is  hereto  attached  and  made  part  hereof,  marked  Exhibit 
"A,"  whereby  the  plaintiffs  agreed  to  sell  and  convey  to  the 
defendant  all  that  lot  of  ground  situated  in  the  Sixth  ward  of 
Pittsburgh,  Pennsylvania,  having  a  front  of  41  feet,  6  inches  on 
the  south  side  of  Second  avenue,  and  extending  back  toward 
the  Monongahela  river,  preserving  the  same  width,  about  60 
feet,  upon  which  are  erected  a  frame  dwelling  house,  and  also 
a  two-storied  brick  dwelling  house,  in  consideration  of  which 
the  defendant  covenanted  to  pay  the  plaintiffs  the  sum  of 
$1,600  upon  the  delivery  of  a  suflBcient  deed  therefor  on  or 
before  the  first  day  of  August,  a.  d.  1885. 

On  the  first  day  of  August,  A.  D.  1885,  the  plaintiffs  ten- 
dered to  the  defendant  a  duly  executed  deed  of  conveyance  of 
the  lot  of  ground  aforesaid,  and  made  demand  of  the  purchase 
money,  according  to  the  terms  of  the  agreement  aforesaid ;  but 
the  defendant  refused  to  accept  said  deed  and  pay  the  purchase 
money,  alleging  that  the  plaintiffs  have  no  title,  which  they 
can  convey  to  the  defendant,  to  the  lot  of  ground  aforesaid. 
The  facts  upon  which  the  defendant  bases  his  refusal  to  accept 
said  deed  are  as  follows,  as  agreed  upon  as  aforesaid,  viz. : 

David  Hopkins,  now  deceased,  was  in  his  lifetime  the  owner 
of  the  lot  of  ground  aforesaid,  the  same  having  been  conveyed 
to  him  by  William  Hutchinson,  <5t  tia;.,  by  their  deed,  dated 
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December  20th,  1865,  and  recorded  in  the  Recorder's  Office  of 
Allegheny  County,  Pa.,  in  Deed  Book,  vol.  199,  page  452. 

The  said  David  Hopkins  died  on  the  21st  day  of  January, 
A.  D.  1870,  leaving  to  survive  him  a  widow,  Margaret  Hop- 
kins, and  inter  alia^  the  said  William  W.  Hopkins,  the  defend- 
ant, said  Martha,  now  the  wife  of  John  Glunt,  and  said 
Elizabeth,  now  the  wife  of  Richard  Peters,  the  plaintiffs  in 
this  case ;  having  first  executed  his  last  will  and  testament,  a 
copy  of  which  is  hereto  attached,  and  made  part  of  this  case 
stated,  marked  Exhibit  "B,"  dated  the  16th  day  of  November, 
A.  D.  1869,  duly  probated  and  recorded  in  the  Register's 
Office  of  Allegheny  county.  Pa.,  in  Will  Book,  vol.  14,  page 
660.  The  portions  of  said  will,  which  are  material  to  this 
case,  are  as  follows,  viz. : 

**  I  give,  devise  and  bequeath  to  my  beloved  wife,  Margaret 
Hopkins,  her  heirs  and  assigns  forever,  all  my  property,  real, 
personal  and  mixed,  of  what  nature  or  kind  soever,  and  where- 
soever the  same  shall  be  at  the  time  of  my  death 

"  My  further  request  is  that,  at  the  death  of  my  wife  Mar- 
garet aforesaid,  that  she  will  so  divide  what  she  may  have 
among  our  daughters,  Martha  and  Eliza's  children,  share  and 
share  alike." 

The  said  Margaret  Hopkins  accepted,  under  the  provisions 
of  said  will,  went  into  possession  after  the  death  of  said  David 
Hopkins,  and  continued  in  the  possession  of  said  lot  of  ground 
aforesaid  during  her  life ;  and  on  the  26th  day  of  June,  A.  D. 
1876,  said  Margaret  Hopkins  died  unmarried  and  intestate, 
and  without  having  in  any  manner  complied  with  or  attempted 
to  comply  with  the  said  request  in  the  will  of  David  Hopkins, 
deceased,  aforesaid. 

The  said  Martha  Glunt  and  said  Elizabeth  Peters  (called  in 
said  will  Eliza),  each  have  issue,  several  children,  who  were 
living  at  the  death  of  said  Margaret  Hopkins,  deceased,  and 
are  still  living. 

It  is  admitted  that  the  deed  tendered  by  plain tiflfe  to  the 
defendant  was  otherwise  good  and  sufficient,  if,  under  the  will 
of  David  Hopkins,  deceased,  and  by  reason  of  the  death  of 
said  Margaret  Hopkins  intestate,  as  aforesaid,  the  title  to  the 
aforesaid  lot  of  ground  is  vested  in  the  plaintiffs. 

This  action  is  to  recover  the  unpaid  purchase  money  under 
the  terms  of  the  agreement  aforesaid. 

It  is  agreed  that  judgment  shall  be  entered  in  favor  of  the 
plaintiffs  and  against  the  defendant  for  the  sum  of  $1,600, 
with  interest  from  August  1st,  1885,  if,  upon  the  foregoing 
facts,  the  Court  be  of  opinion  that  the  title  to  the  lot  of  ground 
aforesaid  is  in  the  plaintiffs;  otherwise  judgment  is  to  be 
entered  in  favor  of  the  defendant  with  costs. 
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The  Court,  White,  A.  L.  J.,  entered  judgment  on  the  case 
stated  in  favor  of  the  plaintiiBFs  for  $1,622.40,  whereupon  the 
defendant  took  this  writ  assigning  for  error  the  entering 
of  the  judgment  in  the  case  stated  for  the  plaintiff. 

WiUiam  S.  Pier  for  the  plaintiff  in  error. — The  single  ques- 
tion is.  Did  Hopkins,  by  his  will,  raise  a  trust  in  favor  of  the 
children  of  two  of  his  daughters  or  not. 

While  we  are  to  gather  the  testator's  intent  from  the  whole 
will,  (Middlesworth  v,  Blaekmore,  24  S.,  418)  we  must  ascer- 
tain it  from  the  language  he  has  used  in  it,  and  every  sentence 
and  word  must  be  considered :  Turbett  v.  Turbett  et  al.,  8 
Yeates,  187 ;  Seibert  r.  More,  20  S.,  147. 

Every  word  must  be  made  effectual  if  it  is  consistent  with 
the  rest  of  the  will.     Schreiner's  Appeal,  8  S.,  106. 

Precatory  word«,  if  clear  and  positive,  are  as  effectual  as 
words  of  command.     Burt  r.  Herron,  16  S.,  402. 

Montooth  Bros.^  and  J.  M.  Stoearinger  for  defendants  in 
error  were  not  heard. 

Mr.  Chief  Justice  Mercur  delivered  the  opinion  of  the 
Court,  January*  4th,  1886. 

The  alleged  error  in  this  judgment  is  determined  by  the 
construction  to  be  given  to  the  will  of  David  Hopkins.  The 
specific  contention  is  whether  Margaret  Hopkins  took  an  estate 
in  fee,  in  the  real  estate  of  which  he  died  seised. 

In  the  second  paragraph  of  his  will  he  declares,  "  I  give, 
devise  and  bequeath  to  my  beloved  wife,  Margaret  Hopkins, 
her  heirs  and  assigns  forever,  all  my  property,  real,  personal 
and  mixed,  of  what  nature  or  kind  soever,  and  wheresoever 
the  same  shall  be  at  the  time  of  my  death." 

In  the  third  paragraph  he  declares  "  My  wish  is,  that  after 
the  sale  of  my  real  estate  by  my  wife,  Margaret  aforesaid, 
without  charging  my  said  real  estate,  that  she  will,  if  she  has 
a  sufficient  sum  of  money  to  do  so,  to  give  to  my  daughter 
Mary's  children  as  follows."  Then  to  three  named  the  sum 
of  fifty  dollars  each,  at  any  time  she  may  deem  most  suitable 
for  herself;  and  to  one  other  named,  fifty  dollars,  when  he 
attains  the  age  of  twenty-one  years. 

The  following  and  concluding  paragraph  reads:  *'My 
further  request  is  that  at  the  death  of  my  wife  Margaret 
aforesaid,  that  she  will  so  divide  what  she  may  have  among 
our  daughters,  Martha  and  Eliza's  children,  share  and  share 
aUke." 

It  is  unquestionably  conceded  that  the  second  paragraph  of 
the  will  standing  alone  would  give  a  fee  to  Margaret.  On 
1  Amerman— 19 
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behalf  of  the  plaintiff  in  error,  it  is  claimed  that  the  estate  thus 
given  is  changed  by  subsequent  language  in  the  will,  so  that 
in  lieu  of  an  absolute  devise  to  her,  the  last  paragraph  created 
a  trust  in  her  for  the  benefit  of  the  persons  therein  named. 

It  is  undoubtedly  true  the  intent  of  the  testator,  as  gathered 
from  the  whole  will,  furnishes  the  cardinal  rule  of  construc- 
tion. When  that  intent  is  manifested  with  sufficient  certainty 
•and  is  not  in  conflict  with  established  rules  of  law,  it  must 
govern :  Middlesworth's  Admr.  v,  Blackmore,  24  P.  F.  S., 
414;  Schott's  Estate,  28  Id.,  40;  Reek's  Appeal,  Id.,  432; 
Webb  V.  Hitchins,  9  Out.,  91, 

In  this  state  the  rule  is  well  settled  that  words  in  a  will 
merely  expressive  of  desire,  recommendation,  and  confidence, 
are  not  sufficient  to  convert  a  devise  or  bequest  into  a  trust: 
Pennock's  Estate,  8  Harris,  268 ;  Jauretche  v.  Proctor,  12 
Wr.,  466 ;  Second  Reformed  Presbyterian  Church  v.  Disbrow, 
2  P.  F.  S.,  219 ;  Bowlby  v.  Thunder,  9  Out.,  178. 

Expressions  of  a  desire  or  a  wish  of  the  testator  as  to  a 
specific  disposition  of  his  property,  standing  by  themselves 
alone,  may  constitute  a  valid  devise  or  bequest  thereof.  The 
rule  is  different  when  such  expressions  are  used  after  an  abso- 
lute disposition  of  the  property  has  been  made.  After  an 
unqualified  devise  by  the  testator  of  his  property,  no  precatory 
words  to  his  devisee  can  defeat  the  estate  previously  granted  : 
Burt  V.  Herron,  16  P.  F.  S.,  400 ;  Bowlby  v.  Thunder,  $upra. 

The  language  in  the  third  paragraph  of  the  will  appears  to 
assume  that  Margaret  will  sell  the  real  estate,  yet  there  is  no 
direction  that  she  shall  do  so,  and  the  testator  did  not  appoint 
any  executor.  Whether  she  had  a  "  sufficient  sum  of  money  '* 
to  comply  with  his  wish  appears  to  have  been  left  to  her  to 
decide.  No  question  however  now  arises  as  to  the  gifts  therein 
mentioned.  It  is  merely  referred  to  $ts  aid  in  coostruing  the 
last  paragraph. 

In  the  last  the  word  "request"  is  used  as  synonymous  with 
"  wish  "  in  the  former.  The  language  is  "  my  further  "  request, 
thus  continuing  the  use  of  a  word  merely  precatory.  The 
testator  makes  no  reference  to  his  property  nor  to  the  proceeds 
of  property  which  he  has  devised  to  her.  His  wish  or  request 
is  that  she  will  divide  "what  she  may  have"  at  her  death, 
among  the  persons  named.  This  language  is  sufficiently  broad 
to  apply  to  all  her  property  however  acquired.  Nothing  less 
than  her  will  duly  executed  could  give  effect  to  the  request  of 
David  Hopkins.  This  was  an  act  purely  optional  with  her. 
We  are  clearly  of  the  opinion  that  no  subsequent  language  in 
the  will  converted  into  a  trust  the  property  which  had  previ- 
ously been  devised  to  her  absolutely  in  fee. 

Judgment  affirmed* 
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Appeal  of  the  Liggett   Spring  and  Axle  Com- 
pany, Limited. 

1.  A  limited  partnership  at  Hie  request  of  one  of  its  members,  A,  made 
a  division  of  its  profits  and  gave  its  note  to  him  for  his  share  of  said 
profits,  he  agreeing  to  repay  me  same  at  maturity,  and  pledging  at  the 
same  time  as  collateral  security  therefor,  negotiable  securities  which 
he  had  previously  pledged  in  a  bank,  and  in  whose  possession  they  were 
for  antecedent  debts.  The  bank  afterwards  discounted  the  said  partner- 
ship note  for  A,  who  used  the  proceeds  to  pay  the  bank  for  a  previous 
loan.  A  afterwards  to  procure  another  loan  pledged  as  general 
collateral  the  same  securities.  A  did  not  pay  the  discounted  note  at 
maturity,  but  the  limited  partnership  tendered  the  bank  payment  of  the 
same  a^d  demanded  the  said  collateral  securities  which  the  bank 
refused. 

2.  In  a  proceeding  in  equity  between  the  limited  partnership  and  the 
bank  for  the  possession  of  these  pledged  securities :  Held,  (a)  That 
the  doctrine  ot  bankers^  liens  is  not  the  law  in  this  Conmionwealth. 
(b)  That  there  were  no  equities  between  the  limited  partnei*ship  and 
A.     (c)  That  the  limited  partnership  could  not  loan  its  credit  to  A. 

3.  The  doctrine  of  bankers^  liens  is  opposed  by  a  well  established  legal 
principle,  and  as  a  custom  it  cannot  therefore  obtain. 

4.  The  pledge  to  a  bank  of  negotiable  securities  for  an  antecedent  debt 
not  being 'founded  upon  a  present  valuable  consideration,  is  to  be  taken 
subject  to  the  equities  subsisting  between  the  pledgor  and  third 
parties: 

Maynard  v.  The  Bank,  2  Out.,  260,  followed. 

November  lOtb,  1886.  Before  Mercur,  C.  J.,  Gordon,  Pax- 
son,  Trtjkkey,  Sterrett,  Green  and  Clark,  JJ. 

Appeal  from  the  Court  of  Common  Pleas,  No.  1,  of 
Allegheny  county:  Of  October  and  November  Term,  1886, 
No.Y. 

This  was  an  appeal  by  the  Liggett  Spring  and  Axle  Com- 
pany from  a  decree  of  said  court  dismissing  a  bill  in  equity, 
wherein  the  said,  the  Liggett  Springand  Axle  Company  were 
plaintiff,  and  the  Diamond  National  Bank  the  defendant. 

The  bill  and  answer  were  referred  to  James  S.  Young,  Esq., 
as  Master,  whose  findings  of  fact  and  conclusions  of  law  were 
as  follows: 

The  contention  in  this  case  is  for  the  possession  of  four  cei^ 
tificates  of  the  Union  Storage  Company,  which  are  negotiable, 
and  represent  about  403  tons  of  pig  iron. 

The  plaintiff,  the  Liggett  Spring  and  Axle  Company, 
**  Limited,"  filed  its  bill,  alleging  that  on  March  26th,  1883,  it 
loaned  to  James  Marshall,  a  member  of  plaintiff  company,  its 
promissory  note  for  $7,000,  dated  March  26th,  1883,  at  thirty 
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days,  and  payable  to  the  order  of  said  Marshall,  and  that  Mar- 
Rhall  agreed  at  the  same  time  to  either  pay  the  note  or  to  repay 
to  the  plaintiflFthe  amount  of  the  note  in  ease  the  plaintiflF paid 
it  when  due,  it  being  the  intention  of  Marshall  at  that  time  to 
have  the  note  discounted  by  the  Diamond  National  Bank,  the 
defendant,  and  that  Mai-shall  pledged  to  the  plaintiff  as 
security  for  his  agreement  the  four  certificates  in  controversy, 
which  were  at  that  time  in  the  possession  of  the  defendant  as 
security  for  a  loan. 

It  is  further  alleged  that  the  said  note  was  discounted  by  the 
defendant,  and  that  when  it  became  due  the  plaintiflF  tendered 
to  defendant  the  amount  of  the  note  and  demanded  the  certifi- 
cates. 

That  the  tender  was  refused  and  the  certificates  retained  by 
the  defendant. 

The  defendant,  the  Diamond  National  Bank,  alleged  in  its 
answer,  that  the  note  of  $7,000  was  a  dividend  given  by 
plaintiff  to  Marshall,  being  his  share  as  a  member  of  plaintiff 
company,  of  the  undivided  profits  of  said  company,  and  denied 
that  said  note  was  loaned  by  plaintiflf  to  Mai-shall. 

The  defendant  further  alleged  that  it  held  the  certificates  as 
general  collateral  for  the  note  and  for  other  loans  to  Marshall 
under  an  agreement  with  him  to  that  eflfect,  and  that  said 
agreement  and  loans  were  made  to  Marshall  prior  to  any  inti- 
mation from  plaintiflf  that  it  had  any  claim  upon  said  certi- 
ficates. 

The  first  fact  to  be  determined  is  under  what  circumstances 
the  certificates  came  into  the  possession  of  defendant. 

The  testimony  shows  that  on  March  9th,  1883,  Marshall,  who 
was  at  that  time  a  borrower  from  defendant  bank,  asked  Mr. 
Scully,  cashier  of  the  bank,  to  cash  two  checks  of  Marshall, 
drawn  upon  the  Farmer's  Deposit  National  Bank  of  Pittsburgh 
for  »f 7,000,  and  left  with  the  cashier  as  collateral  security  the 
four  certificates  in  controversy. 

The  checks  were  cashed  by  the  bank,  Marshall  receiving  a 
New  York  draft  for  $7,000.  On  March  10th  he  called  at  the 
bank  and  exchanged  checks  with  the  bank,  and  this  transac- 
tion was  kept  up  from  day  to  day,  Marshall  giving  his  check 
for  $7,000  on  the  Farmer's  Deposit  National  Bank,  and 
receiving  the  check  of  the  defendant  bank  for  the  same 
amount,  until  March  24th. 

On  Monday,  March  26th,  Marahall  gave  the  bank  the  Lig- 
gett Spring  and  Axle  Company  note  for  $7,000,  which  was 
discounted  by  the  bank  and  the  proceeds  used  by  Marshall  in 
paying  his  check  of  March  24th. 

When  the  note  was  discounted  the  certificates  were  still  in 
the  possession  of  the  defendant  bank. 
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It  was  contended  by  the  plaintiff  that  the  certificates  were 
left  with  defendant  as  special  collateral  for  the  $7,000  loan 
and  for  no  other  purpose. 

It  was  contended  by  the  defendant  that  the  certificates  were 
not  left  with  it  by  Marshall  as  special  collateral  for  the  $7,000 
loan,  but  as  general  collateral  for  that  loan  and  for  all  other 
indebtedness  of  Marshall  to  the  defendant. 

The  Master  finds  that,  while  it  is  true  that  the  certificates 
were  first  left  on  March  9th  with  the  checks  for  $7,000,  and 
were  in  the  possession  of  defendant  when  it  discounted  the 
$7,000  note,  that  took  the  place  of  the  checks,  yet,  there  is  no 
positive  testimony  that  they  were  left  as  special  collateral  for 
that  loan  and  for  no  other  purpose. 

The  Master  also  finds  that  there  was  no  understanding 
between  Marshall  and  the  defendant,  that  the  defendant 
should  hold  the  certificates  as  general  collateral  for  all  in- 
debtedness of  Marshall  until  April  11th,  1888,  and  that  at  that 
time  all  the  indebtedness  that  the  defendant  claims  to  hold  the 
certificates  as  general  collateral  for,  except  the  sum  of 
$827^,  being  the  balance  on  the  $3,000  check  of  April  11th, 
1883,  had  been  incurred,  and  that  the  advance  was  made  on 
the  $3,000  check  of  April  11th,  1883,  upon  the  strength  of  the 
understanding  that  the  four  certificates  were  general  col- 
lateral. 

The  next  controverted  question  of  fact  is  whether  the 
$7,000  note  was  loaned  to  Marshall  by  the  plaintiff  company 
or  was  given  him  by  it  in  payment  of  his  share  of  the 
undivided  profits  of  the  company. 

Plaiiitiff^s  own  testimony  shows  that  the  Company  had 
$28,000  of  undivided  profits,  but  that  the  money  had  not  yet 
been  collected,  and  that  the  note  under  consideration  was 
given  to  Marshall  in  payment  of  his  share  of  the  profits,  but  as 
the  members  of  the  company  did  not  desire  to  use  the  profits 
but  wished  them  to  remain  as  part  of  the  capital,  it  was  agreed 
that  Marshall  should  repay  the  amount  of  the  dividend  received 
by  him,  and  he  pledged  the  certificates  as  security  for  that 
undertaking. 

The  testimony  of  defendants  shows  that  Marshall  and  Parke, 
also  a  member  of  the  plaintiff  company,  represented  to  defend- 
ant that  the  $7,000  note  represented  Marshall's  share  of  the 
undivided  profits.  This  disposes  of  all  the  disputed  questions 
of  fact.     The  Master  submits  the  following  findings  of  fact : 

1st.  The  plaintiff  is  a  limited  partnership  under  the  Act  of 
1874  of  the  Commonwealth  of  Pennsylvania,  and  the  defendant 
is  a  corporation  under  the  banking  laws  of  the  United  States. 

2d.  On  March  26th,  1883,  Marshall  was  a  member  of 
plaintiff  company. 
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3d.  That  the  $7,000  note  of  the  Liggett  Spring  and  Axle 
Company  was  given  him  by  that  company  in  payment  of  his 
share  of  the  undivided  profits  of  said  company.  The  said 
division  of  profits  having  been  made  by  plaintiff  at  the  request 
of  said  Marshall  and  for  the  purpose  of  affording  him  relief. 

4th.  That  on  March  26th,  1888,  when  Marshall  received  the 
note  he  verbally  agreed  (subsequently  on  March  28th,  1883, 
reduced  to  writing)  to  repay  the  plaintiff  the  amount  of  said 
note,  and  pledged  as  collateral  security  therefor  the  four  certi- 
ficates in  controversy,  the  said  certificates  being  then  in 
possession  of  defendant. 

5th.  That  the  four  certificates  in  controversy  were  first 
deposited  with  the  defendant  by  Marshall  on  March  9th,  1883, 
with  his  own  check  for  $7,000,  which  were  cashed  by  the 
defendant,  and  that  the  defendant  exchanged  checks  with 
Marshall  from  day  to  day,  from  March  9th  to  March  24th,  and 
that  on  March  26th  the  defendant  discounted  the  Liggett 
Spring  and  A^^le  Company  note  for  $7,000,  giving  Marshall 
the  proceeds  thereof,  which  were  used  by  him  in  lifting  his 
checK  of  March  24th,  the  certificates  still  remaining  with 
defendant. 

6th.  That  the  certificates  were  not  deposited  by  Marshall  with 
defendant  under  a  particular  agreement  that  they  were  to  be 
collateral  security  only  for  the  $7,000  loan. 

7th.  That  on  April  11th,  1883,  there  was'an  understanding 
between  Marshall  and  Scully,  cashier  of  defendant  bank,  that 
the  four  certificates  in  controversy  were  to  be  held  by  the 
defendant  as  general  collateral  for  all  indebtedness  of  Marshall 
to  the  defendant. 

8th.  That  on  April  11th,  1888,  defendant  advanced  to  Mar- 
shall, upon  the  understanding  that  the  certificates  were  general 
collateral,  the  sum  of  $3,000,  of  which  sum  there  is  now  owing 
to  the  bank  the  sum  of  $827.89,  with  interest  on  the  sum  of 
$744.79  from  June  28th,  1884. 

9th.  That  all  the  indebtedness  for  which  defendant  claims 
to  hold  the  certificates  as  general  collateral  (except  the  amount 
of  $827.89,  with  interest  as  set  forth  in  the  8th  finding)  was 
antecedent  to  April  11th,  1888. 

10th.  That  defendant  had  no  notice  of  the  claim  of 
plaintiff  upon  the  certificates  in  controversy  until  April  Idth^ 
1888,  or  later,  which  was  after  defendant  bad  made  all  the 
loans  to  Marshall  for  which  it  claims  to  hold  the  certificate  as 
collateral. 

11th.  That  plaintiff  tendered  to  defendant  the  amount  of  its 
note  and  demanded  the  certificates,  and  that  defendant  refused 
the  tender  and  to  deliver  the  certificates. 

Upon  the  above  findings  of  fact  two  questions  arise : 
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1st.  Can  the  defendants  hold  the  certificates  as  collateral 
security  for  the  payment  of  the  indebtedness  of  Marshall  as 
against  antecedent  equities. 

2d.  What  is  the  effect  of  the  agreement  to  Marshall  with 
the  plaintiff  to  repay  the  $7,000  note  ?  Are  there  any  equities 
in  the  plaintiff  under  that  nereement  ? 

As  to  the  sum  of  $827.89  being  the  balance  due  on  the 
$8,000  check  of  April  11th,  1888,  there  can  be  no  doubt  that 
the  defendant  can  hold  the  certificates  as  coUalJeral  until  it  is 
paid,  for  the  Master  has  found  as  a  fact  that  the  $8,000  of 
April  11th,  1888,  was  advanced  on  the  strength  of  the  certifi- 
cates. Neither  is  there  any  controversy  as  to  the  $7,000  note, 
plaintiff's  theory  of  the  case  being  that  the  certificates  were 
pledged  as  collateral  specifically  for  that  note. 

But  as  to  all  the  other  indebtedness  of  Marshall  the  question 
remains,  for  the  Master  has  found  as  a  fact  that  it  was  antece- 
dent to  April  11th,  1888,  the  date  fixed  by  the  testimony  as 
the  date  when  the  understanding  was  had  between  Marshall 
and  defendant,  that  the  certificates  were  to  be  held  by  the 
defendant  as  general  collateral. 

The  counsel  for  plaintiff  contends  that  the  rule  prevails  in 
Pennsylvania,  that  the  pledgee  of  negotiable  securities  received 
by  him  as  collateral  security  for  an  antecedent  debt  is  not 
a  holder  for  value,  and  is  not  protected  from  antecedent 
equities,  and  cites  the  following  cases  in  support  of  his 
position  :  Maynard  v.  Bank,  98  Pa,  St.,  250  ;  Davey's  Appeal, 
97  Id.,  153 ;  Petrie  v.  Clark,  11  S.  &  R.,  877 ;  Colbrook  on 
Collateral  Securities,  §  28. 

The  counsel  for  defendant  insists  that  the  bankers'  general 
lien  is  an  exception  to  this  rule,  and  in  support  of  his  position 
cites  the  following  cases:  Brandao  v.  Barnett,  12  Clark  & 
Finley,  787,  H.  of  L. ;  In  re  European  Bank,  L.  R.,  8  ch.,  app. 
41 ;  Sparhawk  v.  Drexel,  1  W.  N.,  ch.  560  ;  Bank  of  Metropolis 
V.  New  England  Bank,  1  How.,  289 ;  Jones  v.  Peppercorn,  5 
Jar.,  part  1,  p.  140  ;  Davis  et  al.  v.  Boush,  5  T.  R.,  488 ;  Price 
to  use,  etc.,  v.  Franklin  Ins.  Co.,  18  W.  N.  C.  812. 

The  Master  is  of  the  opinion  that  the  rule  in  Pennsylvania 
is,  that  the  pledgee  of  collateral  securities,  which  are  negotiable, 
and  which  he  takes  for  an  antecedent  debt,  is  not  entitled  to 
hold  them  as  against  antecedent  equities. 

The  cases  cited  by  counsel  for  defendant  convince  the  Master 
tliat  the  rule  is  different  from  that  above  stated  in  the  United 
States  Courts,  in  England  and  other  States,  and  that  the 
general  bankers'  lien  is  recognized  by  them,  but  he  is  unable 
to  find  any  case  in  Pennsylvania  that  decides  that  the  bankers* 
general  lien  is  an  exception  to  the  rule  above  laid  down,  except 
the  ca^e  of  Price  to  use,  etc.,  v.  Franklin  Insurance  Company, 
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18  W.  N.  C.  312,  which  is  a  case  decided  by  the  Common 
Pleas  Court  of  Philadelphia,  and  not  removed  to  the  Supreme 
Court  of  this  State. 

If  there  were  nothing  else  in  this  case  the  defendant  would 
be  unable  to  hold  the  securities  as  against  the  plaintiflF,  and 
this  brings  the  Mastelr  to  consider  the  second  question,  viz : 

What  is  the  effect  of  the  i^reement  of  Marshall  with  the 
plaintiff  to  repay  the  $7,000  note?  Are  there  any  equities  in 
the  plaintiff  under  that  agreement? 

The  agreement  of  Marshall  to  repay  the  f  X,000  note  is  in 
effect  either  an  agreement  to  contribute  $7,000  to  the  capital 
of  the  plaintiff  company,  or  it  is  an  agreement  to  loan  the 
plaintiff  company  the  sum  of  $7,000. 

If  it  was  an  agreement  to  contribute  $7,000  to  the  capital  of 
the  company  it  would  have  no  effect  until  the  articles  of  asso- 
ciation, under  the  limited  partnership  act  of  1874.  were 
amended  and  recorded,  and  there  would  be  no  equity  in  the 
plaintiff  until  that  was  done.  There  is  no  proof  before  the 
Master  that  it  was  done ;  therefore,  there  is  no  equity  in  the 
plaintiff  which  would  entitle  it  to  the  certificates. 

If  it  was  an  agreement  to  loan  the  plaintiff  $7,000,  there 
arises  no  equity  in  the  plaintiff  upon  his  failure  to  lend  the 
raonejs  for  what  damages  has  the  plaintiff  suffered  by  reason  of 
Marshall's  failure  to  lend  that  amount  of  money  to  it? 

The  Master  is,  therefore,  of  the  opinion  that  there  are  no 
equities  existing  in  the  plaintiff — and  the  bill  should  be 
dismissed. 

Between  Marshall  and  defendant,  there  is  need  of  no 
authority  to  sustain  the  proposition  ;  that  having  received  the 
money  from  the  defendant,  and  having  agreed  with  the  bank 
that  it  should  hold  the  certificates  as  collateral  for  all  indebt- 
edness, the  defendant  is  entitled  to  hold  the  certificates  until 
it  receives  all  it  has  loaned  to  Marshall,  with  interest,  or 
it  may  dispose  of  the  certificates  and  apply  the  money  realized 
to  paying  the  indebtedness  of  Marshall  to  it. 

The  Master  recommends  that  the  bill  be  dismissed  at  the 
cost  of  the  plaintiff. 

The  plaintiff  filed  exceptions  to  this  report,  all  of  which  the 
court  dismissed  and  in  accordance  with  the  recommendation 
of  the  Master  ordered,  adjudged  and  decreed  that  the  plaintiff's 
bill  be  dismissed.  The  plaintiff  thereupon  took  this  appeal 
assigning  for  error  said  decree  of  the  court  dismissing  the 
plaintiff's  bill. 

D,  T.  Watson  (J,  S,  White  with  him),  for  appellant. 

1.  The  pledgee  of  negotiable  securities  received  by  him  as 
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collateral  security  for  an  antecedent  debt  is  not  a  holder  for 
value,  and  is  not  protected  from  antecedent  equities. 

2.  While  it  is  true  that  Marshall's  share  of  the  undivided 
profits  of  the  appellant  amounted  to  $7,000,  the  evidence  shows 
and  the  Master  found  that  the  company  did  not  propose  to 
distribute  this  profit  among  its  shareholders,  but  desired  to  re- 
tain the  same  as  a  working  capital. 

**  When  profits  arise,  shareholders  have  no  unconditional 
right  to  their  immediate  distribution  as  dividends.  The  man- 
agers of  the  company  are  impliedly  invested  with  a  discretion- 
ary power  with 'regard  to  the  time  and  manner  of  distributing 
its  profits.  They  may  apply  profits  in  payment  of  debts  or  in 
development  of  the  company's  business,  or  retain  it  for  future 
use  as  a  surplus  fund":  Morawetz  on  Private  Corporations, 
§  348. 

3.  A  statute  prohibiting  a  loan  by  companies,  or  the  making 
by  them  of  accommodation  paper,  is  intended  solely  for  the 
benefit  of  the  company  shareholders,  and  a  person  receiving 
the  benefit  of  such  a  loan  cannot  avail  himself  of  the  prohibition 
by  statute  of  such  loans,  as  to  him  the  violation  of  the  statute 
is  collateral :  Roberts  v.  Lane,  64  Me.,  113 ;  Bank  v.  Fall,  71 
Id.,  49 ;  Bank  v.  Porter,  125  Mass.,  833 ;  Daniel  on  Negotiable 
Instruments,  §  386. 

TF.  B.  Jtodffers  for  appellee. — 1.  There  are  no  equities  in  the 
appellant  for  the  reason  and  under  the  authority  stated  by  the 
Master. 

2.  As  to  the  banker's  lien.  The  banker's  general  lien  at- 
taches to  all  funds  and  securities  deposited  with  him  by  his 
customer,  as  against  not  only  his  customer,  but  the  secret 
equities  of  third  parties:  Colbrook  on  Collateral  Securities, 
§  62 ;  Davis  v.  Bowsher,  5  T.  R.,  491.  Securities  may  be  held 
for  a  general  balance,  unless  th^y  were  deposited  under  an 
express  contract,  or  circumstances  that  show  an  implied  con- 
tract inconsistent  with  the  general  lien :  Bank  of  Metropolis 
V.  New  England  Bank,  1  How.,  239;  Swift  r.  Tyson,  16  Peters, 
1;  U.  S.  Bank  v.  Macalester,  9  Barr,  482;  Price,  for  use,  v. 
The  Franklin  Fire  Insurance  Company,  13  W.  N.  C,  312. 

If  the  banker's  general  lien  exists  in  Pennsylvania  as  it  ex- 
ists all  over  the  commercial  world,  then  the  appellee  is  entitled 
to  hold  tliese  certificates  for  its  general  balance :  In  Brandao 
V.  Baruett,  12  CI.  &  Finn.,  787. 

It  is  argued  on  the  other  side,  that  the  transaction  was  a  loan 
of  the  credit  of  the  company,  and  although  illegal  under  the 
statute,  Marshall  is  estopped,  nor  could  the  appellee  avail  itself 
of  such  illegality. 

If  the  transaction  be  susceptible  of  two  constructions,  one 
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legal  and  the  other  illegal,  the  law  would  prefer  that  which  is 
legal. 

But,  suppose  it  was  a  loan,  how  would  the  case  stand? 

"After  the  execution  of  an  illegal  contract  or  purpose,  the 
money  paid  under  it  whether  as  the  consideration  or  in  per- 
formance of  it  cannot  be  recovered  back,  for  the  parties  are 
then  equally  delinquent,  and  the  rule  applies  that  in  pari 
delicto  melior  est  conditio  possidentis :  Leake  on  Contracts,  p. 
775. 

In  this  case  the  note  is  that  of  the  Liggett  Spring  &  Axle 
Company  to  the  order  of  and  indorsed  by  Marslmll. 

If  Marshall  were  sued  by  the  Liggett  Spring  &  Axle  Com- 
pany to  recover  that  money,  and  he  plead  non  aasumpsit^  how 
could  the  company  avoid  showing  the  illegal  transaction  ? 
Johnson  v.  Hulings,  13  W.  N.  C,  496. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

The  findings  of  the  Master,  about  \yhich  there  is  little  or 
no  dispute,  make  the  case  in  hand  suflBciently  clear  and  intel- 
ligible. It  is  admitted  that  the  defendant  bank  is  entitled  to 
hold  the  four  warehouse  certificates,  deposited  with  it  on  the 
9th  of  March,  1883,  as  general  collateral  security,  until  it  has 
realized  the  plaintiff's  seven  thousand  dollar  note,  and  the  bal- 
ance of  the  three  thousand  dollar  loan  to  Marshall  of  the  11th 
of  April,  1883.  But  the  contention  is  that,  as  the  plaintiff,  to 
whom  Marshall  had  previously  pledged  the  certificates  as 
security  for  the  note  above  mentioned,  which,  it  is  alleged, 
was  but  a  loan  of  the  company's  credit  to  him,  the  bank  can- 
not hold  them  on  account  of  the  precedent  indebtedness  of 
Mai^shall  to  it.  As  to  this,  the  Master  has  well  found  that, 
admitting  the  validity  of  the  company's  claim,  the  position 
thus  assumed  is  correct.  According  to  the  doctrine  as  estab- 
lished by  Maynard  v.  The  Bank,  and  many  other  cases,  the 
pledge  of  negotiable  securities  for  an  antecedent  debt  not 
being  founded  upon  a  present  valuable  consideration,  is  to  be 
taken  subject  to  the  equities  subsisting  between  the  pledgor 
and  third  parties.  The  principle  here  stated  is  too  well  estab- 
lished to  be  shaken  by  decisions  extra  this  Commonwealth, 
or  by  an  attempt  to  introduce  the  doctrine  of  bankers'  liens. 
A  doctrine  which,  however  it  may  agree  with  the  policy  of 
other  states,  has  no  place  in  our  own.  How  a  custom  of  this 
kind  could  obtain  in  the  face  of  a  well  established  legal 
principle,  we  cannot  conceive,  for  an  elementary  condition  of 
a  custom  is  that  it  be  lawful,  and  without  this  it  is  vicious  and 
v<jid. 

Agreeing  then,  as  we  do,  with  the  Master  in  this  particular, 
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we  next  come  to  the  inquiry:  *'What  is  the  eflfect  of  the 
agreement  of  Marshall  with  the  plaintiiff  to  repay  the  seven 
thousand  dollar  note  ?  Are  there  any  equities  in  the  plaintiff 
under  that  agreement?  In  this  the  decision  of  the  Master  is 
adverse  to  the  company,  and,  as  we  think,  rightly.  When  we 
look  at  the  copy  of  the  company's  minutes,  dated  March  26th, 
1888,  and  also  consult  the  testimony  of  Mr.  Hugus,  we  find, 
(1.)  That  at  that  date  the  undivided  profits  of  the  partnership 
amounted  to  something  over  twenty-eight  thousand  dollars. 
(2.)  It  was  determined  by  the  meeting  of  the  partners  then 
held,  to  declare  a  dividend  of  these  profits,  and  in  pursuance  ' 
of  this  action,  the  seven  thousand  dollar  note  was  issued  to 
Marshall.  Now,  there  is  no  way  of  avoiding  the  fact  that  the 
dividend  thus  ordered  belonged  to  Marshall,  and  that  the  note 
was  but  the  equivalent  of  a  certificate  of  indebtedness  for  that 
amount.  What  then  does  the  agreement  to  return  this  money 
within  thirty-four  days  from  the  date  thereof  amount  to?  The 
company  had,  by  its  resolution  determined  the  ownership  of 
this  money,  and  if  the  agreement  to  refund  was  based  on  any 
consideration  whatever,  it  should  have  been  made  to  appear. 
Not  only  was  there  no  proof  of  such  consideration,  but  there 
is  not  even  an  apparent  reason  for  an  arrangement  of  this  kind. 
The  plaintiff  did  not  propose  to  increase  its  working  capital, 
nor  is  there  evidence  to  support  the  idea  that  it  had  in  view 
any  special  purpose  to  which  it  could  apply  this  fund.  This 
mone)''  was  in  its  treasury  as  so  much  undivided  profits,  and  as 
the  amount  thereof  represented  by  the  seven  thousand  dollar 
note  actually  belonged  to  Marshall,  we  must  take  it  that  the 
agreement  to  refund  was  either  of  no  binding  force  whatever, 
or  depended  on  some  condition  that  never  occurred.  In  fact, 
no  other  hypothesis  concerning  this  note  can  be  entertained ; 
for  if  it  was  a  loan  of  the  credit  of  the  company  to  one  of  its 
members,  it  was  unlawful  and  could  not  be  enforced.  The 
7th  section  of  the  Act  of  the  2d  of  June,  1874,  expressly 
declares :  ^*  It  shall  not  be  lawful  for  such  association  to  loan 
its  credit,  its  name  or  its  capital  to  any  member  of  said  asso- 
ciation.'' We  need  not  cite  cases  to  show  that  an  unlawful 
obligation  cannot  be  enforced  in  a  court  either  of  law  or 
equity. 

It  follows,  that  Marshall  might,  as  be  did,  repudiate  his 
agreement  with  the  company,  and  otherwise  dispose  of  the 
securities  according  to  his  own  will  and  pleasure. 

The  appeal  is  dismissed,  the  decree  affirmed,  and 
it  is  ordered  that  the  appellant  pay  the  costs. 
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Miller  verms  Warden,  Frew  &   Co. 

1.  The  action  of  replevin  lies  for  the  property  of  one  person  in  the 
possession  of  another,  whether  the  clidmant  ever  had  possession  or  not, 
and  whether  his  property  be  absolute  or  qualified,  provided  he  has  the 
right  of  possession. 

2.  The  defendant  procured  a  restraining  order  from  the  District 
Court  of  the  United  States,  and  thus  restramed  the  sheriff  from  replevy- 

•     ingthe  goods  claimed,  the  sheriff  made  no  return  to  his  writ : 

jSddn  (a)  That  the  fact  that  the  sheriff  was  restnuned  bv  the  defend- 
ant from  taking  the  goods  was  not  a  bar  to  the  action,  (b)  ^DxsX  the  lack 
of  a  return  by  the  sheriff  did  not  constitute  a  defence  for  the  reason 
that  there  was  a  general  appearance  by  the  defendant,  (c)  That  the 
action  of  replevm  being  not  a  mere  proceeding  in  rem,  but  also  a 
proceeding  in  personam,  me  plaintiff  in  the  case  was  entitled  to  recover 
damages  to  the  full  value  of  the  property,  and  also  for  its  detention. 

3.  An  adjudication  of  bankruptcy  and  a  composition  witli  creditors 
is  not  a  bar  to  an  action  of  replevin  by  one  for  goods  pledged  to  him 
by  the  defendant  as  security  for  a  loan  to  another ;  neither  is  it  a  bar  to 
an  action  by  a  creditor  whose  name  and  amount  due  him  was  not  con- 
tained in  the  statement  of  the  debtor  produced  at  the  meeting  in  which 
the  resolution  effecting  the  composition  was  passed. 

November  10th,  1885.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas  No.  2,  of  Allegheny 
county :     Of  October  and  November  Term,  1885»  No.  71. 

This  was  an  action  of  replevin,  by  Warden,  Frew  &  Co., 
against  Andrew  D.  Miller  to  recover  8,000  oil  barrels  of  the 
value  of  $10,000,  pledged  as  security  by  Miller  to  Warden, 
Frew  &  Co.  for  a  loan  of  $10,000  by  them  to  Waring  Bros. 
The  defendant  pleaded  property,  bankruptcy,  and  the  absence 
of  seizure  by  the  sheriff. 

On  the  trial  before  White,  A.  L.  J.,  the  following  facts 
appeared : 

In  1874,  Andrew  D.  Miller  was  a  refiner  of  oil  in  Allegheny 
City.  Waring  &  Bros.,  of  Pittsburgh,  having  a  branch  house 
in  Philadelphia  as  Waring  Bros.  &  Co.,  were  largely  engaged 
in  business  as  commission  merchants,  and  through  them,  Mil- 
ler sold  most  of  his  refined  oil. 

In  December,  1874,  Waring  &  Bros.,  whose  condition  finan- 
cially at  that  time  was  supposed  by  Miller  to  be  good,  repre- 
sented to  Miller  that  it  was  desirable  for  them  to  have  greater 
bank  facilities  in  the  East  than  they  then  possessed;  and  that 
the  First  National  Bank  of  Philadelphia  had  consented  to  a 
loan  of  $80,000,  upon  security,  if  the  firm  made  that  bank 
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their  depository.  They  asked  Miller,  who  had  in  his  yards 
about  40,000  oil  barrels,  if  he  would,  as  accommodation,  pledge 
24,000  oil  barrels  to  secure  the  bank  in  the  proposed  loan  to 
them  of  the  $30,000.  To  this  Miller  agreed,  and  to  show  his 
willingness  to  the  bank  in  Philadelphia,  on  the  28th  of  De- 
cember, gave  the  following  memorandum  to  Warings: 

*'  Pittsburgh,  December  28th,  1874. 

«  Bought  of  A.  D.  Miller: 

"  To  24,000  new  oil  barrels,  at  81.25,  $30,000.  Said  barrels 
are  in  yard  and  sheds  at  A.  D.  Miller's  Oil  Works,  corner  of 
Washington  and  Preble  avenues.  Sixth  Ward,  Allegheny 
City,  Pa.  "  Received  payment. 

**'  A.  D.  Miller," 

On  December  29th,  O.  T.  Waring,  of  the  firm  of  Waring 
Bros.,  and  Waring  Bros.  &  Co.,  called  on  Mr.  Philler,  presi- 
dent of  tho  First  National  Bank  of  Philadelphia,  with  this 
bill  of  sale,  for  the  purpose  of  securing  $10,000,  actually 
needed  on  that  day.  Mr.  Philler  declined  to  make  the  loan 
on  account  of  the  form  of  the  paper.  He  wanted  a  collateral 
note  and  a  warehouse  receipt.  He  also  gave  Waring  to  under- 
stand that  he  did  not  want  to  make  any  negotiations  with 
him,  unless  through  Warden,  Frew  &  Co.,  it  being  understood 
that  the  latter  firm  was  to  be  guarantor  of  the  note?-  On  the 
evening  of  the  same  day,  O.  T.  Waring,  returned  the  bill  of 
sale  to  his  firm  in  Pittsburgh,  having  first,  however,  filled  the 
blank  therein  with  the  name  of  Warden,  Frew  &  Co. 

On  December  30th,  O.  T.  Waring  came  to  Warden,  of  the 
firm  of  Warden,  Frew  &  Co.,  stating  that  his  firm  could  not 
get  word  from  Pittsburgh,  and  that  they  must  have  $10,000. 
Warden,  Frew  &  Co.,  gave  them  a  loan  of  $10,000  on  the  80th  of 
December,  Waring  agreeing  to  hold  the  said  papers  and  de- 
liver them  to  W*arden,  Frew  &  Co. 

On  the  81st  of  December,  Waring  &  Bros.,  at  Pittsburgh, 
received  the  information  from  Philadelphia,  that  Warden, 
Frew  &  Co.,  had  advanced  them  their  $10,000  upon  the  bar- 
rels, and  tKat  the  invoice  had  been  returned  with  instruc- 
tions to  procure  a  warehouse  receipt  and  send  it  and  to  turn 
the  barrels  over  to  Lockhart,  a  member  of  the  firm  of  Warden, 
Frew  &  Co. 

On  the  4th  of  January,  1875,  about  two  or  three  o'clock  in 
the  afternoon,  three  bills  of  sale  and  three  warehouse  receipts 
were  drawn  up  and  signed  by  Miller.  The  bills  of  sale  were 
post-dated  December  28th,  1874,  and  the  warehouse  receipts 
were  post-dated  January  2d,  1875.  A  copy  of  each  is  as 
follows : 
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"Pittsburgh,  December  28th,  1874. 

"  First  National  Bank  of  Philadelphia, 

"  Bought  of  A.  D.  Miller : 

«  Eight  thousand  (8,000)  oil  barrels,  at  $1.25,  *10,000.  Said 
barrels  are  in  yard  and  sheds  at  A.  D.  Miller's  Oil  Works, 
corner  of  Washington  and  Preble  avenues.  Sixth  Ward, 
Allegheny  City,  Pa. 

"Received  payment, 

"A.  D.  Miller." 

"  PiTTSBiTRGH,  January  2d,  1875. 
"Received  from  Charles  Lockhart,  for  the  First  National 
Bank  of  Philadelphia,  eight  thousand  (8,000)  oil  barrels,  now* 
stored  in  the  yard  and  sheds  at  the  Miller  Oil  Works,  corner 
of  Washington  and  Preble  avenues,  Allegheny  City,  Pa.,  the 
same  to  be  stored  without  charge,  subject  to  the  order  of  said 
First  National  Bank  of  Philadelphia. 

"  A.  D.  Miller." 

About  an  hour  after  signing  these  papers,  and  while  they 
were  still  in  the  hands  of  Lockhart,  Warings  went  to  protest 
in  Philadelphia.  Miller,  upon  hearing  the  fact,  immediately 
notified  Lockhart,  and  his  partner,  Frew,  not  to  forward  the 
papers,  and  to  advide  the  bank  to  make  no  advances.  Frew,  then 
a  member  of  Warden,  Frew  &  Co.,  immediately  sent  the  fol- 
lowing dispatch  to  W.  G.  Warden : 

"We  understand  Waring  Bros,  suspended  ;  Miller  just  here ; 
wants  us  to  notify  you  and  the  bank  not  to  advance  anything 
on  the  barrels ;  shall  we  send  the  papers  ?  Of  course  you 
must  advance  nothing." 

The  bank  declined  to  make  the  loan  and  the,  transaction  fell 
through.  Some  time  afterwards,  about  sixty  days  afterwards, 
W.  G.  Warden,  one  of  the  defendants,  procured  Mr.  Philler, 
the  president  of  the  bank,  to  indorse  one  of  the  bills  of  sale 
and  warehouse  receipts  to  Warden,  Frew  &  Co,  'Mr.  Philler 
testifies  that  these  papers  had  not  in  the  meantime  been  in  his 
possession. 

The  protest  of  Waring  Bros,  was  followed  by  their  suspen- 
sion and  bankruptcy,  and  with  them  they  took  Miller,  the 
plaintiff  in  error.  He  became  an  adjudicated  bankrupt  on 
the  11th  of  February,  1875,  ^returning  in  his  schedules  all 
these  barrels  as  his  assets. 

[•Note. — ^The  wonl  "  now  "  in  the  second  line  of  the  above  is  written  in  the 
original  over  the  words  **  to  be/'  which  are  erased.] 
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Subsequently  he  secured  a  composition  with  his  creditors, 
which  was  approved  by  the  Court  and  ordered  to  be  filed. 

On  the  22d  of  April,  1875,  a  writ  of  replevin  was  issued  at 
the  instance  of  Warden,  Frew  &  Co.,  to  replevin  8,000  barrels 
of  the  value  of  $1.25  each,  to  which  Miller  entered  his  ap- 
pearance, and  on  the  same  day  a  declaration  was  filed  that  the 
defendant  took  and  unjustly  detained  these  barrels.     Applica- 
tion was  made  to  the  District  Court  of  the  United  States  for 
an  injunction  to  restrain  the  replevy,  and  a  restraining  order 
was  issued,  of  which  the  attorney  of  Warden,  Frew  &  Co. 
took  notice ;  and  the  result  was  that  there  was  no  replevy  of 
the  barrels  and  no  return  of  the  writ  was  ever  made  by  the 
sheriff.     Testimony  on  the  injunction  proceedings  was  taken 
and  the  matter  was  allowed  to  linger  until  March  18th,  1882, 
when  the  Court  dissolved  the  restraining  order  of  1875. 
The  defendant  presented  inter  alia  the  following  points: 
1st.  That,  plaintiffs,  under  the  evidence  in  this  case,  have 
failed  to  disclose  any  right  in  themselves  to  immediate  and 
exclusive  possession  of  the  8,000  barrels  in  controversy,  under 
which  this  suit  in  replevin  can  be  maintained. 
.Refused.     (Fii-st  assignment  of  error.) 
2d.  That  if  the  jury  believe  that  the  bill  of  sale,  of  which  the 
letter-press  (Ex.  3)  is  a  copy,  was  unaccompanied  by  a  ware- 
house receipt  at  the  time  of  the  loan  of  Jl 0,000,  on  December 
30th,  1874,  then  if  the  jury  should  believe  that  said  loan  was 
made  on  the  strength  of  said  barrels,  the  plaintiffs  would  have 
no  right  to  maintain  this  action. 
Refused.     (Second  assignment  of  error.) 
4th.  If  the  jury  believe  from  the  evidence,  that  Mr.  Warden 
had  arranged,  prior  to  December  30th,  1874,  for  a  loan  to  be 
made  by  the  First  National  Bank  of  Philadelphia,  to  Waring 
Bros.  &  Co.,  of  $30,000,  on  24,000  oil  barrels,  and  that  the 
papers  had  been  transmitted  to  Pittsburgh,  for  the  purpose  of 
substituting  the  First  National  Bank  of  Philadelphia,  in  the 
bill  of  sale,  and  to  secure  warehouse  receipts  to  perfect  the 
collateral  for  said  bank,  then  the  plaintiffs  had  no  title  or  right 
of  possession  of  said  barrels  in  themselves  at  the  time  said 
loan  was  made. 

The  evidence  does  not  sustain  the  point.  It  is  refused. 
(Third  assignment  of  etror.) 

5th.  Plaintiffs  have  no  right  to  claim  protection  through 
these  barrels,  they  not  having  advanced  the  whole  sum  of 
$30,000  for  which  the  collateral  was  intended  by  Capt.  Miller 
to  be  applied. 

Refused.     (Fourth  assignment  of  error.) 
6th.    That   the    bank,  at   the    time  indorsement  of  ware- 
house receipt  was  made,  had  no  title  which  they  could  pass 
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by  said  indorsement,  and  that  plaintiffs  knew  that  fact,  and 
are  therefore  not  innocent  holders  for  value,  and  therefore  can 
not  recover  in  this  action,  by  reason  of  such  indorsement. 

Refused  under  the  evidence.     (Fifth  assignment  of  error.) 

7th.  That  the  sheriff,  never  having  replevied  said  barrels, 
nor  made  return  of  the  said  writ  of  replevin,  the  said  writ  is 
dead  and  this  action  cannot  be  maintained. 

Refused.     (Sixth  assignment  of  error.) 

8th.  That  the  remedy  for  plaintiffs  at  time  this  writ  was 
sued  was  exclusively  in  the  United  States  District  Court,  for 
Western  Pennsylvania.  That  the  barrels  in  dispute  were  at 
the  time  in  the  possession  of  that  Court,  and  that  the  compo- 
sition did  not  operate  to  perfect  that  writ,  or  to  change  the 
jurisdiction  of  that  Court. 

Refused.     (Seventh  assignment  of  error!) 

9th.  That  at  the  time  the  loan  of  $10,000  was  made,  the 
barrels  called  for  by  the  warehouse  receipt  had  not  been 
separated  from  other  barrels,  the  property  of  said  defendant, 
and  so  individuated  that  a  writ  of  replevin  could  have  been 
issued  at  that  time. 

Refused.     (Eighth  assignment  of  error.) 

In  the  general  charge  the  Court  instructed  the  jury  inter 
alia  as  follows : 

According  to  the  testimony  of  Warden  and  O.  T.  Waring, 
he,  (Waring,)  was  to  hold  that  bill  of  sale  and  they  were  to 
have  it  put  into  proper  shape.  It  is  immaterial  whether  War- 
den, Frew  &  Co.  held  that  original  bill  of  sale,  or  not.  If  it 
was  in  the  possession  of  Waring  Bros,  at  the  request  and 
instance  of  Warden,  Frew  &  Co.,  and  they  were  to  retain  it, 
then,  as  far  as  this  case  is  concerned,  it  was  legally  in  the  pos- 
session of  Warden,  Frew  &  Co.,  because  in  the  possession  of 
their  agent.  [It  was  then,  at  the  time  plaintiffs  advanced  this 
money,  in  the  possession  of  Waring  Bros.,  who  were  to  use  it 
for  this  very  purpose,  and  who  had  an  undoubted  right  on  the 
80th  of  December,  to  so  use  it,  whether  in  Philadelphia  or 
Pittsburgh,  and  \f  they  did  use  it  for  that  purpose^  and  the 
money  was  advanced  on  that,  then  I  say  to  you  that  Warden, 
Frew  &  Co.  were  entitled  to  that  bill  of  sale  and  to  the  whole 
of  the  oil  barrels  mentioned  in  it  as  collateral  security  for  the 
$10,000  advanced.]      (Ninth  assignment  of  error.) 

[Now,  the  question  for  you  to  pass  upon  is  this :  Did  the 
plaintiffs  advance  ten  thousand  dollars  on  the  faith  of  that  bill 
of  sale  for  24,000  oil  barrels,  and  did  they,  at  the  time  they 
loaned  that  money  to  Waring  Bros.,  rely  upon  that  as  their 
protection  and  security,  and  was  it  pledged  to  them  at  that 
time  for  such  security  ?  If  that  was  the  case  it  ^ave  them  a 
legal  title  to  the  oil  barrels  and  they  would  be  entitled  to  hold 
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them  until  they  got  the  amount  advanced  from  somebody; 
nnd  I  instruct  you  that  if  you  find  the  facts  as  I  have  stated 
them,  then  your  verdict  should  be  for  plaintiff.] 

(Now,  on  that  point,  what  is  the  evidence  ?  You  have  the 
testimony  of  O.  T.  Waring  and  of  Mr.  Warden  as  to  the  nego- 
tiations in  Philadelphia.  Do  you  believe  these  witnesses?  Is 
there  anything  in  the  evidence  to  show  that  they  have  not  told 
the  truth?)  [Of  course  you  will  consider  all  the  evidence 
Waring  upon  the  subject,  and  if  you  are  satisfied  from  it  tahat 
they  said  is  true^  then  your  verdict  ought  to  be  for  the  plaintiff.'] 
(Tenth  assignment  of  error.) 

Verdict  for  the  plaintiff  for  $16,050,  and  judgment  thereon ; 
whereupon  the  defendant  took  this  writ  assigning  for  error  the 
answer  to  his  points  and  those  portions  of  the  general  charge 
included  within  brackets. 

S.  Schoyer^  Jr.^  (^W,  R.  Errett  with  him)  for  plaintiflF  in  error. 
— In  order  to  recover  in  replevin  plaintiffs  must  show  either  a 
general  or  special  property  in  themselves,  with  right  to  imme- 
diate possession  :  Wells  on  Replevin,  §§  89,  96 ;  Lake  Shore 
V.  EUersley,  86  Pa.  St.,  283. 

The  barrels  were  not  individuated ;  there  was  no  warehouse 
receipt.  *  As  vendor.  Miller  had  the  goods  in  his  possession 
and  retained  his  rights  in  the  absence  of  an  agreement  to  hold 
them  in  a  new  character:  Blackburn  on  Sales,  §  225. 

There  was  no  delivery  of  these  barrels  to  Warden,  Frew  & 
Co.  by  virtue  of  this  original  memorandum. 

Had  a  fire  occurred  in  Miller's  yard  on  December  30th,  1874, 
the  day  of  Warden's  loan,  and  the  barrels  had  been  destroyed, 
whose  loss  ?  Certainly  not  Warden,  Frew  &  Co.'s.  Tliere  had 
been  no  delivery :  Sneathen  v.  Grubbs,  6  W.  N.  C,  342 ;  Big- 
ley  V.  Risher,  13  P.  F.  S.,  154. 

Admitting  the  question  in  the  restricted  form,  admitted  the 
obligation  of  Warden,  Frew  &  Co.  to  protect  us  as  far  as  they 
could  by  collecting  money  from  the  principal  debtor.  Waring 
Bros,  owed  them  the  debt ;  Miller  was  but  their  surety,  as 
plaintiffs  below  well  knew.  Then,  if  by  pressing  their  claim 
in  composition  they  could  have  secured  the  amount  offered, 
our  burden  would  have  been  to  that  extent  released. 

"  When  a  creditor  has  means  of  paying  his  debt  in  his  hands, 
and  does  not  use  it,  the  surety  is  discharged  as  far  as  security 
surrendered  would  have  reached  to  pay :  Everly  v.  Rice,  8  H., 
297 ;  Richards  v.  Com.,  4  Wr.,  146  ;  Neffs  Appeal,  9  W.  & 
S.,  43. 

The  Court  below  should  not  have  proceeded  with  the  trial 
without  a  return  by  the  sheriff. 
1  Amebman — 20 
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No  declaration  can  properly  be  plead  until  return  is  made^ 
Fisher  v.  Whooley,  1  Casey,  198 ;  Wells  on  Replevin,  466,  468. 

Judgment  follows  the  return.  How  is  judgment  to  be 
given  ? 

But  it  may  be  said  that  the  appearance  of  original  counsel 
cured  the  defect. 

'"  The  action  is  a  mixed  writ,  partly  in  rem  and  partly  in 
personam.'^ 

The  summons  to  defendant  is  accessory  and  subordinate: 
Baldwin  v.  Cash,  7  W.  &  S.,  426. 

John  DalzelU  for  defendant  in  error. — "In  Pennsylvania 
replevin  lies  for  the  property  of  one  in  the  possession  of 
another,  whether  the  claimant  ever  had  possession  or  not,  and 
whether  his  property  be  absolute  or  qualified,  provided  he  has 
the  right  of  possession  " :   Marian  v.  Marian,  15  Pa.  St.,  607. 

"  Whether  the  plaintiff  had  acquired  the  absolute  ownership 
or  not,  he  had  by  the  bailment,  a  qualified  property,  which  was 
sufficient  to  enable  him  to  maintain  the  action,  and  the  direc- 
tion ought  to  have  been  that  he  was  entitled  to  recover": 
Mead  v.  Kilday,  2  Watts,  110,  111 ;  Young  v.  Kimball,  23  Pa. 
St.,  195 ;  Shearick  v,  Huber,  6  Binn,  3 ;  Woods  v.  Nixon, 
Addis.,  184;  Stoughton  v.  Rappalo,  3  Serg.  and  Rawle,  559. 

The  lack  of  a  return  by  the  sheriff  constituted  no  defence 
to  the  action. 

"A  general  appearance  by  the  defendant  waives  the  sum- 
mons and  service  of  the  writ " :  Zion  Church  v.  St.  Peter's 
Church,  5  W.  &  S.,  215;  1  Tr.  &  Haly,  272;  Hall  v.  Law,  2 
W.  &  S.,  121 ;  Mosher  v.  Small,  6  Barr,  221 ;  Hatch  v.  Stitt, 
66  Pa.  St.,  264. 

Certainly  no  argument  is  needed  to  show,  that  Warden, 
Frew  &  Co,  could  not  have  paid  themselves  a  debt  due  by 
Waring  Bros.  &  Co.  by  the  retention  of  money  belonging  to 
an  individual  member  of  the  firm.  To  the  latter's  claim,  they 
could  not  plead  his  firm's  debt  as  a  set-oflf :  McDowell  v.  Ty* 
son,  14  S.  and  R.,  300 ;  Watson  v.  Hensel,  7  W.,  344. 

The  fact  that  Miller  had  been  in  bankruptcy,  and  had 
effected  a  composition,  was  no  bar  to  this  action. 

The  plaintiffs  were  not  creditors  of  Miller.  It  is  not  pre- 
tended that  their  names  appeared  in  his  schedules.  They  had 
no  notice  of  his  proceeding,  nor  were  they  in  any  manner, 
tjhape  or  form,  parties  to  it. 

Had  they  been  creditors,  in  the  absence  of  notice,  their 
rights  would  have  been  unaffected  by  the  composition  pro- 
ceeding. The  addendum  to  the  43d  section  of  the  Act  of  1867 
(Bankrupt  Act)  provides  only,  that  the  provisions  of  the 
composition   "shall  be   binding  on  all   the  creditors^  whose 
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names  and  addresses  and  the  amounts  of  the  debts  due  to 
"wrhora,  are  shown  in  the  statement  of  the  debtor  produced  at 
the  meeting  at  which  the  resolution  shall  have  i)een  passed, 
and  shall  not  affect  or  prejudice  the  rights  of  any  other  creditors.^^ 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

It  would  consume  much  time  to  little  purpose  to  discuss 
seriatim  the  numerous  assignments  of  error  in  this  case.  A 
few  of  the  principles  involved  will  be  briefly  considered. 

It  was  alleged  and  pressed  with  much  earnestness  here  that 
by  the  arranpfement  between  the  defendant  below  (plaintiff  in 
error)  and  Waring  Bros.,  an  entire  loan  of  $30,000  was  con- 
templated ;  that  the  whole  of  that  sum  was  necessary  to  re- 
lieve Waring  Bros,  from  their  financial  difficulties,  and  that 
the  defendant  gave  them  the  bill  of  sale  for  the  24,000  oil 
barrels  for  that  purpose  and  no  other. 

If  such  was  their  purpose  and  understanding,  it  was  not 
communicated  to  Warden,  Frew  &  Co.,  plain tifi  below,  who 
advanced  Waring  Bros,  the  sum  of  $10,000  upon  the  faith  of 
the  pledge  of  8,000  of  said  barrels.  Moreover,  the  fact  that 
the  original  bill-  of  sale  of  24,000  barrels  was  changed  into 
three  bills  of  sale  of  8,000  barrels  each  is  pei-suasive  evidence 
that  the  intention  was  that  the  money  should  be  borrowed 
thereon  in  such  amount  and  from  such  persons  as  it  could  be 

?rocured  from.  The  object  of  the  proceeding  was  to  enable 
(Taring  Bros,  to  raise  money  to  meet  their  necessities,  and  the 
defendant  was  willing  and  did  transfer  his  barrels  to  them  for 
that  purpose.  We  think  it  clear  that  the  plaintiffs  advanced 
their  money  on  the  faith  of  the  bill  of  sale.  It  was  so  testi- 
fied to  by  several  witnesses,  and  they  are  not  essentially  con- 
tradicted. The  fact  that  the  advance  was  made  pending  other 
negotiations  to  raise  the  whole  ^um  is  not  material.  The 
plaintiffs  may  have  expected  to  be  re-imbursed  out  of  the  fruits 
of  such  negotiations,  but  this  in  no  way  affects  their  advance 
of  the  $10,000.  The  most  that  can  be  made  of  it  is  that  they 
advanced  for  a  temporary  purpose  a  part  of  the  siim  pending 
negotiations  for  the  whole.  The  negotiation  with  the  bank 
never  proceeded  so  far  as  a  loan  ;  pending  said  uegotiatlou 
Waring  Bros,  failed  and  the  whole  matter  tell  through.  This 
part  of  the  defence  goes  to  the  merits;  what  remains  is  tech- 
nical. 

It  was  contended  that  the  sheriff  never  having  replevied 
the  said  barrels,  nor  made  return  to  the  writ  of  replevin,  the 
said  writ  is  dead  and  this  suit  cannot  be  maintained. 

The  lack  of  a  return  by  the  sheriff  constitutes  no  defence 
for  the   reason  that  there  was  a  general  appearance  by  the 
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defendant.  Such  appearance  waives  the  service  of  the  writ: 
Zion  Church  v.  St.  Peter's  Church,  5  W.  &  S.,  215 ;  Hall  v. 
Law,  2  Id.,  121 ;  Hatch  v.  Stitt,  16  P.  F.  S.,  264;  Mosher  v. 
Small,  6  Barr,  221,  and  see  1  Troubat  &  Haly,  272. 

The  action  of  replevin  lies  in  Pennsylvania  for  the  property 
of  one  person  in  the  possession  of  another,  whether  the  claim- 
ant ever  liad  possession  or  not,  and  whether  his  property  be 
absolute  or  qualified,  provided  he  has  the  right  of  possession : 
Harlan  v.  Harlan,  8  Harris,  507 ;  see  also  Mead  v.  Kilday,  2 
Watts,  110 ;  Young  v.  Kimball,  11  Harris,  195.  In  this  case 
th6  plaintiff  showed  title  and  property  in  the  barrels,  and  the 
fact  that  the  sheriff  was  prevented  from  taking  them  is  no 
bar  to  the  maintenance  of  the  action.  The  defendants  by 
their  own  act  procured  the  restraining  order  from  the  District 
Court  and  thus  prevented  the  sheriff  from  seizing  the  barrels. 
In  such  case  the  plaintiff  is  entitled  under  the  authorities  to 
recover  damages  to  the  full  value  of  the  property,  as  also  for 
its  detention :  Bowefi-  v.  Tallman,  5  W.  &  S.,  556.  The  writ 
of  replevin  in  Pennsylvania  is  not  a  mere  proceeding  in  rem, 
but  it  is  a  proceeding  also  against  the  defendant  in  the  writ  per- 
sonally, and  the  practice  is  to  insert  in  the  writ  a  claim  of 
summons  for  the  defendant  to  appear:  Weilver  i».  Lawrence, 
1  Dallas,  157 ;  Shearick  v.  Huber,  6  Binn.,  3 ;  Stoughton  r. 
Rappalo,  3  S.  &  R.,  559. 

It  was  further  contended  that  at  the  time  the  $10,000  loan 
was  made  the  barrels  called  for  by  the  warehouse  receipt  had 
not  been  separated  from  the  24,000  barrels  of  the  defendant 
of  which  they  formed  a  part,  and  so  individuated  thftt  a  writ 
of  replevin  could  have  been  issued  at  that  time. 

The  defendants  below  went  to  trial  upon  three  pleas,  viz.: 
(1)  property ;  (2)  bankruptcy,  and  (3)  the  absence  of  a  sei- 
zure by  the  sheriff.  In  no  one  of  them  is  there  an  averment  that 
the  8,000  barrels  were  not  individuated,  or  were  a  part  of 
a  larger  lot.  On  the  contrary,  the  pleas  admit  the  identity  of 
the  barrels  described  in  the  writ.  The  pleas  refer  to  "  the  said 
oil  barrels  in  the  declaration  mentioned,'*  and  claim  that  they 
are  the  property  of  the  defendant,  or  that  the  sheriff  had  not 
taken  the  said  8,000  barrels,  &c.,  &c.  We  need  not  elaborate 
this  point;  it  is  too  plain. 

The  fact  that  Miller,  the  defendant,  had  been  adjudicated  a 
bankrupt,  and  had  effected  a  composition,  is  no  bar  to  the 
action.      The  plaintiff  had  no  notice  of  the  proceedings  in  J 

bankruptcy.  The  bankrupt  law  (Act  of  1867)  provides  only 
that  the  provisions  of  the  composition  **  shall  be  binding  on  all 
the  creditors,  whose  names  and  addresses,  and  the  amounts  of 
the  debts  due  to  whom,  are  shown  in  the  statement  of  the 
debtor  produced  at  the  meeting  in  which  the  resolution  shall 
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have  been  passed,  and  shall  not  afiPect  or  prejudice  the  righte 
of  any  other  creditors."  Aside  from  this  the  plaintife  were 
not  creditors  of  the  defendant,  and  their  names  do  not  appear 
in  his  schedules.  Further,  the  Court  which  it  is  now  claimed 
has  exclusive  jurisdiction  over  this  controversy  has  declaimed 
that  it  had  no  jurisdiction.  The  restraining  order  was  dis- 
solved upon  that  very  ground.  That  judgment  has  never  been 
reversed,  and  until  it  is  it  is  binding  upon  the  parties,  even  if 
erroneous.  This  is  so  in  the  case  of  the  judgment  of  a  Justice 
of  the  Peace :  Kass  v.  Best,  3  Harris,  101. 
•  The  foregoing  covers  so  much  of  the  assignments  of  error  as 
we  think  require  discussion.  We  find  nothing  in  this  record 
to  justify  us  in  reversing  the  judgment,  and  it  is  therefore 

Affirmed. 


Rowand,  Clerk  of  the  Court  of  Quarter  Sessions 
of  the  Peace  of  the  County  of  Allegheny  versus 
The  County  of  Allegheny. 

1.  The  Act  of  the  15th  of  April,  1884,  relating  to  County  Auditors  does 
not  make  it  a  part  of  their  dutv  to  audit  the  accounts  of  the  Clerk  of  the 
Court  of  Quarter  Sessions  of  the  Peace,  hence  the  Act  of  the  1st  of  May, 
1861,  creating  the  office  of  Controller  of  Allegheny  County,  and  devol- 
ving upon  him  irUer  alia  all  the  duties  of  County  Auditor,  so  far  as 
regards  coimty  accounts,  does  not  include  the  auditing  of  the  accounts 
of  the  Clerk  of  the  said  court. 

2.  The  Court  of  Common  Pleas  has  jurisdiction  of  an  action  by  the  County 
against  the  Clerk  of  the  Court  of  Quarter  Sessions  of  the  Peace  to 
recover  fees  belonging  to  the  county  which  he  has  collected  and  which 
he  has  not  paid  over. 

November  10th,  1885.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Stbrrett,  Green  and  Claek»  JJ, 

Error  to  the  Court  of  Common  Pleas,  No.  2,  of  Allegheny 
county:  Of  October  and  November  Term,  1885,  No.  139. 

This  was  an  action  of  assumpsit  by  the  County  of  Allegheny 
against  A.  H.  Rowand,  Clerk  of  the  Court  of  Quarter  Sessions 
of  the  Peace,  for  money  belonging  to  the  County  which  had 
been  lawfully  collected  by  that  officer,  but  had  not  been 
paid  over.  The  defendant  pleaded  non-assumpsit.  There 
nad  not  been  any  settlement  or  audit  of  the  officer's 
accounts  by  the  Controller  of  the  County. 

May  22d,  1885,  verdict  for  plaintiff  in  the  sum  of  twenty- 
eight  thousand  five  hundred  and  twenty  ^^  dollars,  subject  to 
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the  opinion  of  the  Court  upon  the  question  of  law  reserved,  to 
wit :  We  find  that  of  the  above  amount  for  which  the  verdict 
is  found,  the  sum  of  seven  thousand  and  one  hundred  and 
sixty-two  dollars  is  for  the  amount  of  moneys  remaining  in  the 
hands  of  defendant,  received  by  him  under  color  of  his  oflBce 
as  witnesses'  fees  and  magistrates  costs,  and  which  have  not 
been  paid  or  settled  by  the  defendant.  We  further  find  that 
the  defendant  ceased  to  be  Clerk  of  Courts  on  the  first  Mon- 
day of  January,  1885,  by  expiration  of  his  term.  If  the  Court 
be  of  the  opinion  that  the  defendant  is  liable  for  the  sum  last 
mentioned,  then  judgment  to  be  entered  against  the  defendant, 
for  the  full  amount  of  the  verdict.  If  the  Court  should  be  of 
the  opinion  that  the  law  is  with  the  defendant,  then  judgment 
to  be  entered  against  the  defendant  for  the  difference  between 
the  full  verdict  and  the  amount  so  found  to  be  in  defendant's 
hands  received  for  witnesses,  etc. 

May  26th,  1885.  Motion  and  reasons  for  a  new  trial  and 
motion  in  arrest  of  judgment. 

The  Court,  Ewing,  P.  J.,  filed  the  following  opinion  over- 
ruling the  motion  for  a  new  trial  and  the  motion  in  arrest  of 
judgment. 

The  defendant  has  no  good  reason  to  complain  of  the  rulings 
of  the  Court  during  the  trial,  nor  of  the  findings  of  fact  by  the 
jury.  Without  ignoring  their  oaths,  the  jury  could  not  well 
have  found  for  a  less  amount  against  the  defendant.  The  evi- 
dence warranted  a  finding  for  a  larger  sum  than  the  verdict 
rendered. 

The  jury  made  a  liberal  estimate  in  favor  of  the  defendant 
as  to  the  proportion  of  the  whole  verdict  owing  for  witness 
fees,  magistrates'  costs,  etc.  The  motion  for  a  new  trial  is 
therefore  overruled. 

Perhaps  the  moet  serious  question  now  pending  in  the  case 
is  defendant's  motion  in  arrest  of  judgment,  on  the  ground  that 
this  Court,  in  the  present  form  of  action,  has  no  jurisdiction  in 
the  case,  for  the  alleged  reason  that  the  Controller  of  Allegheny 
County  is,  by  statute,  made  the  auditor  of  the  accounts  of  the 
Clerk;  and  it  is  claimed  that  the  case  can  only  come  into  this 
Court  by  appeal  from  the  decision  of  the  Controller,  or  by  suit 
on  his  settlement. 

This  point  is  not  raised  by  the  pleadings,  nor  was  it  sug- 
gested on  the  trial  of  the  case.  It  is  now  raised  for  the  first 
time  by  the  very  able  and  astute  counsel  who  appears  for  the 
first  time  in  the  case  to  argue  this  motion. 

The  6th  Section  of  the  Act  of  Assembly  of  1st  May,  1861, 
P.  L.,  p.  450,  creating  the  office  and  prescribing  the  duties  of 
the  Controller  of  Allegheny  County,  provides  that  "  the  said 
Controller  shall  have  a  general  supervision  and  control  of  the 
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fiscal  affairs  of  the  County,  and  of  the  accounts  and  official 
acts  of  all  officers  and  other  persons  who  shall  collect,  receive, 
or  distribute  the  public  moneys,  or  who  shall  be  charged  with 
the  custody  thereof;  and  he  may  at  any  time  require  from  any 
of  them,  in  writings  au  account  of  all  moneys  or  property  of 
the  County  which  may  have  come  into  their  hands  or  under 
their  control ;  and  he  shall  immediately,  on  the  discovery  of 
any  default  or  delinquency,  report  the  same  to  the  Commis- 
sioners and  to  the  Court  of  Common  Pleas  of  said  County,  and 
shall  take  immediate  measures  to  secure  the  public  moneys  or 
property,  and  to  remove  the  delinquent  party  if  in  office  and 
not  removed  by  the  Commissioners." 

The  18th  Section  of  the  same  Act  devolves  on  the  Controller 
the  duties  devolved  on  the  County  Auditors  by  Act  of  15th 
of  April,  1834,  ''so  far  as  regards  County  accounts  and  State 

taxes  for  which  the  County  is  or  may  be  liable And 

the  report  required  by  the  7th  Section  of  this  Act  shall  have  the 
same  effect  as  the  report  of  Auditors  under  said  Act  of  15th 
April,  1834;  and  all  the  provisions  of  said  Act  in  refeirence  to 
appeals  from  the  Auditors'  report  are  extended  to  the 
Controller  under  this  Act.  The  7th  Section  of  this  Act  re* 
quires  the  Controller  annually  to  make  a  report  to  the  Court 
*'of  all  receipts  and  expenditures  of  the   County  for   the 

preceding  year  in  detail which  report  shall  be  published, 

etc. ;  which  publication  shall  be  in  lieu  of  that  required  by  the 
22d  Section  of  the  Act  of  15th  April,  1834."  This  report 
must  include  all  moneys  received  from  all  sources,  but 
clearly  it  only  affects  conclusively  the  officers  named  in  the 
statute. 

By  the  Act  of  Cth  April,  1871,  P.  L.,  476,  and  the  Act  of 
31st  March,  1876,  P.  L.,  13,  the  Clerk  of  Courts  became  a 
salaried  officer,  and  the  fees  eained  or  received  in  the  office 
became  the  property  of  the  County. 

The  2d  Section  of  the  Act  of  1871  and  of  the  Act  of  1876 
requires  the  officer  to  keep  an  account  of  fees,  etc.,  and  to 
make  a  monthly  return  thereof  to  the  treasurer,  and  to  make 
a  transcript  of  his  account  book  and  return  the  same  under 
oath  to  the  Controller,  who  shall  file  the  same  in  his  office 
and  charge  the  treasurer  therewith. 

It  is  claimed  that  these  provisions  biing  the  accounts  of 
the  Clerk  of  the  Courts  under  the  supervision  of  the  Con* 
troUer  acting  as  an  auditor,  and  that  he  must  settle  the 
account,  and  that  such  settlement  is  conclusive  unless 
appealed  from.' 

If  the  Clerk  of  Court's  account  is  to  be  audited  by  the 
Controller  with  like  effect  as  the  County  Treasurer's  accountsi 
are  audited,   there  is  no  doubt   of    the   correctness  of  the 
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position  of  defendant's  counsel:   Blackmore  v.  The   County 
of  Allegheny,  1  P.  F.  S.,  160. 

By  reference  to  the  Act  of  16th  April,  1834,  P.  L.,  545, 
§  48,  Purd.  Dig.,  376,  it  appears  that  the  powers  and 
duties  of  the  County  Auditors  were  "  to  audit,  settle  and 
adjust  the  accounts  of  the  Commissioners,  Treasurer,  Sheriff 
and  Coroner  of  the  County,  and  make  report  thereof  to  the 
Court  of  Common  Pleas." 

The  49th  Section  (afterwards  repealed)  required  them  to 
audit  the  accounts  of  the  County  Treasurer  and  such  other 
County  officer  receiving  money  for  the  use  of  the  Common- 
wealth as  may  be  referred  to  them  by  the  Auditor  General. 

When  the  Act  of  1861  abolished  the  office  of  County 
Auditor  for  Allegheny  County  and  devolved  their  powers 
and  duties  on  the  Controller,  they  had  no  authority  whatever 
to  pass  on  the  accounts  of  the  Clerk  of  the  Courts. 

If,  therefore,  the  power  to  conclusively  settle  the  account  of 
the  Clerk  is  lodged  with  the  Controller  it  is  wholly  by  impli- 
cation, and  that  implication  must  go  to  the  extent  of  giving  au 
appeal ;  and  we  take  it  also  of  making  the  report  and  award  a 
judgment  and  lien  against  defendant's  property,  following  out 
the  provisions  of  the  Act  of  16th  April,  1884. 

Nowhere  in  the  Controller's  Act  or  in  the  Acts  of  1871  or 
1876  is  there  any  suggestion  of  a  right  to  file  the  decision  of 
the  Controller  in  Court  as  an  award  or  judgment,  or  the  right 
of  appeal  by  either  party.  To  extend  these  provisions  by 
implication  would  be  contrary  to  settled  rules  of  interpretation 
— it  would  be  taking  away  the  common  law  rights  of  the 
parties. 

While  at  first  impression  we  were  inclined  to  think  the 
point  well  taken,  on  a  careful  examination  we  are  satisfied 
that  the  conclusion  of  the  able  counsel  who  prepared  the 
pleadings  on  both  sides  is  the  correct  one,  and  that  the 
Controller  has  no  authoritative  power  to  settle  the  accounts 
of  the  Clerk  of  the  Courts  so  as  to  bind  him  or  the 
County, 

The  case  of  Mudge  v.  Williamsport,  28  P.  F.  S.,  168,  sus- 
tains this  view.  An  Act  passed  22d  March,  1870,  P.  L.,  525, 
§  29,  appointed  three  auditoi-s  "  to  audit,  adjust  and  settle  the 
accounts  of  the  City  Treasurer  et  ul.,  and  make  report  thereof 
to  the  City  Council,"  and  provided  tliat  they  should  have  the 
same  authority  which  County  Auditoi-s  now  have  bylaw.  The 
auditors  settled  the  account  of  Mudge  as  City  Treasurer,  find- 
ing a  balance  against  him,  which  report  was  allowed  to  be  filed 
in  the  Court  of  Common  Pleas  as  a  lien.  The  defendant 
appealed,  and  issue  was  awarded. 

The  Supreme  Court  says :  "  The  Act  of  1870  is  explicit  that 
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such  report  shall  be  made  to  the  City  Council.  There  is  no  pro- 
vision in  said  Act  giving  to  the  report  when  made  the  con- 
clusive effect  of  a  judgment.  Nor  is  it  made  a  lien."  The 
proceedings  were  reversed  and  set  aside. 

In  the  Acts  governing  the  present  case  there  is  no  provision 
for  an  auditing  of  the  account  of  the  Clerk,  nor  for  a  report 
therein  as  a  settlement.  The  Controller  takes  the  oath  of  the 
of&cer,  the  receipt  of  the  Treasurer,  and  files  the  account  so 
presented  as  a  charge  against  the  Treasurer. 

The  view  we  take  of  the  proper  construction  of  the  statutes 
renders  it  unnecessary  for  us  to  decide  as  to  whether  or  not  the 
objection  to  the  jurisdiction  is  taken  in  time.  The  motion  in 
arrest  of  judgment  is  overruled. 

And  now,  Idth  July,  1885,  after  argument  and  upon  con- 
sideration the  motion  for  a  new  trial  and  the  motion  in  arrest 
of  judgment  are  respectively  overruled. 

And  the  Court  being  of  the  opinion  that  in  the  question  of 
law  reserved,  the  law  is  with  the  defendant  as  to  the  amount 
specified  in  the  verdict  as  subject  to  said  question,  it  is  ordered 
that  on  payment  of  the  verdict  fee  judgment  be  entered 
iigainst  the  defendant  in  favor  of  the  plaintiff  for  the  sum  of 
twenty-one  thousand  three  hundred  and  fifty-eight  -f^  dollars 
(21,358.96),  with  interest  from  the  date  of  verdict  and  with 
costs  of  suit  non  obstante  veredicto  for  a  larger  amount. 

And  thereupon  judgment.  Whereupon  the  defendant  took 
this  writ  assigning  for  error  the  entering  of  judgment,  and  the 
further  assignment  of  error  that  the  Court  below  had  no  juris- 
diction to  try  the  case. 

John  S.  Ferguson  (with  whom  was  TF.  D.  Moore  and  ThoB. 
M.  Marshall}  for  the  plaintiff  in  error. 

S.  JS.  Oeyer  and .  Royle  (with  whom  was .  Willet/^j 

for  the  defendant  in  error. 

Mr.  Justice  Tbunkby  delivered  the  opinion  of  the  Court, 
January  4th,  1886. 

That  the  Court  of  Common  Pleas  had  jurisdiction  of  this 
cause  is  clearly  shown  in  the  opinion  on  the  motion  in  arrest  of 
judgment,  and  little  can  be  added  to  what  has  been  so  well 
said  by  the  President  Judge. 

Section  48  of  the  Aqt  of  1834,  P.  L.,  545,  requires  the  County 
Auditors  to  settle  and  adjust  the  accounts  of  the  Commission- 
ers, Treasurer,  Sheriff,  and  Coroner  of  the  County,  and  to 
make  report  thereof  to  the  Court  of  Common  Pleas,  showing 
the  balance  due  from  or  to  such  Commissioners,  Treasurer, 
Sheriff  or  Coroner.     Section  66  provides  that  the  report  shall 
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be  filed  among  the  records  of  the  Court,  and  from  the  time  of 
filing  shall  have  the  effect  of  a  judgment  af?ainst  the  real 
estate  of  the  officer  who  shall  appear  to  be  indebted  ;  and  sub- 
sequent sections  provide  for  appeal  by  the  County  or  the 
officer  within  a  limited  time,  if  either  be  dissatisfied,  and  there- 
upon the  Court  may  direct  an  issue  to  be  tried  by  a  jury. 

The  Act  of  1861,  P.  L.,  450,  relating  to  Allegheny  County, 
creates  the  office  of  Controller,  who  shall  have  among  other 
powers  and  duties,  "  a  general  supervision  and  control  of  the 
fiscal  affairs  of  the  county,  and  of  the  accounts  and  official  acts 
of  all  officers  or  other  persons  who  shall  collect,  receive  or  dis- 
tribute the  public  moneys  of  the  county,   ......   and  he 

shall  immediately  on  discovery  of  any  default  or  deficiency 
report  the  same  to  the  Commissioners  and  to  'the  Court  of 
Common  Pleas  of  said  county,  and  shall  take  immediate 
measures  to  secure  the  public  moneys  or  property,  and  to 
remove  the  delinquent  party  if  in  office  and  not  removed 
by  the  Commissioners."  In  the  month  of  January  in  every 
year  he  shall  make  a  report  to  the  Court  of  Common 
Pleas  of  all  the  receipts  and  expenditures  of  the  County  for 
the  preceding  year,  which  report  shall  include  a  statement 
of  "all  debts  and  accounts  due  by  or  to  the  county  by  county 
officers  or  others."  Expressly  he  is  required  to  supervise  and 
control  the  accounts  and  official  acts  of  all  officers,  or  other 
persons,  who  shall  collect,  receive,  or  distribute  money  of  the 
county,  and  he  shall  annually  make  report  of  the  debts  and 
accounts  due  by  or  to  the  county  by  officers,  or  others. 

The  18th  section  of  the  Act  provides  that  all  duties  devolved 
on  the  County  Auditors  by  the  Act  of  April  15th,  1834,  and 
all  powers  conferred  on  them  by  said  Act,  shall  be  performed 
by  the  Controller,  so  far  as  regards  county  accounts  and  State 
taxes  for  which  the  county  is  or  may  be  liable ;  and  the  report 
required  by  the  seventh  section  shall  have  the  same  effect  as 
the  report  of  the  auditors  under  the  Act  of  1834,  and  all  the 
provisions  of  said  Act  in  reference  to  appeals  from  the  auditors' 
report  are  extended  to  the  report  of  the  Controller.  The 
duties  and  powers  thus  placed  on  the  Controller  relate  to  only 
four  officers  designated  by  name,  for  the  County  Auditors 
were  so  restricted  by  the  Act  of  1834.  This  is  the  extent  of 
the  power  conferred  by  the  18th  section  of  the  Act  of  1861. 
With  regard  to  the  omcei*s  named  in  section  48  of  the  Act  of 
1834,  the  report  required  of  the  Controller  by  the  Act  of  1861, 
shall  have  the  same  effect  as  the  report  of  the  County  Auditors. 
Section  18  of  the  later  Act  relates  solely  to  the  duties 
and  powers  which  previously  had  been  performed  by  the 
auditors,  and  no  other  part  of  the  Act  confers  like  powers  with 
regard  to  other  officers.     The  report  required  of  the  Controller 
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embraces  many  things  with  which  County  Auditors  had 
nothing  to  do.  It  shall  include  a  statement  of  the  debts  and 
accounts  due  by  or  to  the  county  by  other  persons  as  well  as 
officers.  If  oflScers,  other  than  the  Commissioners,  Treasurer, 
Sheriff  and  Coroner,  may  be  included  in  the  terms  of  the  18th 
section  of  the  Act  of  1861,  so  may  other  persons,  and  then  the 
Controller  is  clothed  with  authority  to  make  report  of  a  debt 
due  to  the  county  from  any  person,  which  shall  be  filed  and 
have  the  effect  of  a  judgment  against  the  real  estate  of  such 
person.  It  is  not  contended  that  the  Act  applies  to  debts 
owing  by  "other  persons,"  so  that  the  report  shall  have  the 
effect  of  a  judgment  as  to  them. 

The  contention  is  that  the  Act  of  1861  places  all  county 
officers  whose  duties  involve  the  receipt  of  moneys  of  the 
county  within  the  provisions  of  the  Act  of  1834  relating  to 
County  Auditors.  Extensive  powers  are  vested  in  the  Con- 
troller over  the  acts  of  all  such  officers,  which  powers  are 
plainly  set  forth  in  the  statute.  But  it  is  nowhere  set  forth 
that  the  report  of  the  Controller  shall  have  the  same  effect  as 
the  report  of  County  Auditors  as  to  all  such  officers.  That 
the  clerk  has  been  made  a  salaried  officer,  and  the  fees  he  re- 
ceives belong  to  the  county,  is  no  reason  for  a  forced  con- 
struction of  the  statute  so  that  his  accounts  may  be  finally 
adjusted  by  the  Controller  performing  duties  of  County 
Auditors  under  the  Act  of  1834.  If  this  could  be  done,  in 
counties  where  the  statute  relating  to  County  Auditors  con- 
tinues in  force,  should  the  prothonotaries  and  clerks  of  the 
courts  be  paid  by  salary  and  the  fee's  become  the  property  of 
the  respective  counties,  the  accounts  of  such  prothonotaries 
and  clerks  could  be  legally  settled  by  the  county  auditors  with- 
out additional  legislatibn.  To  this  we  cannot  agree.  The 
courts  have  no  right  to  inject  the  words  "  prothonotary  and 
clerk  of  the  court  into  the  48th  section  of  the  Act  of  1834. 
If  unnamed  subjects  can  be  embraced  within  a  statute  which 
names  its  subjects,  by  implication,  the  limit  of  implication 
would  be  the  notions  of  the  Judge  as  to  what  should  have 
been  named. 

Judgment  affirmed. 
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Edmundson  versus  The  Pittsburgh,  McKeesport 
&  Toughiogheny  Railroad  Company. 

1.  Where  a  raUroad  company  contracts  for  the  construction  of  its  road 
with  one  who  agrees  to  do  all  the  work  for  a  stipulated  price,  retaining 
tc  itself  no  direction  or  authority  as  to  the  means  to  be  employed  by 
the  contractor  to  perform  the  work,  the  company  is  not  liable  for  dam- 
ages resulting  from  his  negligence,  for  the  contractor  is  exercising  an 
independent  employment. 

2.  A  railroad  company  to  which  one  grants  the  right  to  enter  upon 
his  land  to  construct  a  road  is  not  liable  to  him  for  dama^^  resulting 
as  a  consequence  of  the  company^s  entering  and  constructing  the  road! 

3.  Article  XVI.  section  8  of  the  constitution  of  the  state  does  not  apply 
to  damages  resulting  from  carelessness  or  negligence  in  constructing  a 
railroad. 

November  11th,  1885.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkby,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas,  No.  1,  of  Allegheny 
count}/ :     Of  October  and  November  Term,  1885,  No.  80. 

This  was  an  action  on  the  case  by  Levi  Edmundson  against 
the  Pittsburgh,  McKeesport  &  Youghiogheny  Railroad  Com- 
pany to  recover  for  damages  done  to  his  buildings,  lands  and 
landings  by  the  negligent  blasting  and  the  reckless  and  care- 
less construction  of  their  road  by  the  contractors  of  the  de- 
fendant. 

Edmundson  was  and  is  the  owner  in  fee  of  a  large  tract  of 
land  situated  on  the  Youghiogheny  river,  opposite  the  town 
of  McKeesport.  The  defendant  railroad  company,  whose 
road  ran  through  plaintiffs  land,  procured  a  right  of  way  sixty 
feet  in  width,  with  right  of  slopes,  under  a  written  contract. 

In  pursuance  of  said  contract,  damages  to  the  amount  of 
f  1,600  were  awarded  in  Edmundson's  favor,  and  a  deed  or 
grant  was  executed  and  delivered  by  him  to  the  railroad  com- 
pany, and  afterwards  the  money  was  duly  paid. 

When  the  construction  of  the  railroad  was  commenced  the 
work  was  let  to  a  firm  of  contractors  who  did  all  the  work  of 
grading  and  preparing  the  road  bed.  In  the  construction  of 
the  road  the  contractors  removed  by  blasting,  rock  on  the 
right  of  way  conveyed  by  the  plaintiff,  which  it  was  alleged 
by  the  plaintiff  was  so  negligently,  recklessly  and  carelessly 
performed,  that  several  houses  belonging  to  him  were  dashed 
to  pieces,  others  were  injured  in  a  less  degree,  the  surface  of 
the  land  covered  with  broken  rock  and  debris,  and  a  river 
landing  was  choked  up  and  rendered  worthless. 
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The  blastinpf,  as  appeared  by  the  uncontradicted  evidence, 
was  done  by  the  contractors  of  their  own  motion  and  without 
direction  or  authority  from  the  defendant  company,  and  much 
of  the  material  thrown  out  appeared  to  have  been  thrown 
within  the  limits  of  the  right  of  way  and  slopes. 

The  contract  between  the  company  and  the  contractors 
provided  that  the  contractors  should  do  all  the  work  for  a 
stipulated  price,  the  company  retaining  to  itself  no  direction 
or  authority  as  to  the  means  to  be  employed  by  the  contractor 
to  perform  the  work.  The  company's  engineer  had  a  general 
supervision  of  the  work,  but  his  power  was  limited  to  the  man- 
ner of  its  accomplishment  and  the  time  in  which  it  should  be 
finished. 

The  plaintiff  asked  the  Court  to  charge  inter  alia  :   That  the 

[)laintiff  is  entitled  to  recover  damages  caused  to  his  buildings, 
and  and  landing  by  careless  and  reckless  blasting  of  rock  and 
improper  casting  of  rock  and  dirt  upon  and  against  said  land 
and  buildings,  and  that  the  defendant  company  is  not  relieved 
from  liability  for  said  damages,  because  the  careless  and  reck- 
less acts  complained  of  were  done  by  conti^actors  emploj'ed  bj' 
the  company. 

"  That  under  the  constitution  and  laws  of  this  Common- 
wealth, a  corporation  organized  to  construct  and  maintain  a 
public  railroad  or  highway,  is  liable  for  injuries  inflicted  upon 
the  property  of  a  landowner  by  the  careless  and  reckless  con- 
duct of  contractors  while  engaged  in  the  work  of  construction  ; 
that  if  the  acts  of  carelessness  and  recklessness  were  such  that 
if  the  company  would  have  been  responsible  for  them  if  done 
by  their  immediate  servants  or  employees,  the  company  is 
equally'  liable  for  them  if  committed  by  contractors  employed 
by  them  to  do  the  work:" 

"That  there  is  nothing  contained  in  the  contmct  between 
the  defendant  company  and  its  contractors,  put  in  evidence  by 
the  defendants,  to  exonerate  the  latter  from  responsibility  by 
damages  occasioned  to  plaintiff  by  careless  and  reckless  con- 
duct and  acts  of  the  contractors  while  engaged  in  performing 
said  contract,''  which  said  points  the  Court  answered  as  follows : 

"The  foregoing  points  are,  so  far  as  the  evidence  in  tliiscase 
is  concerned,  all  refused,  and  the  jury  are  instructed  that  if 
they  believe  that  the  injuries  complained  of  were  done  by  the 
contractors  while  carrying  out  the  contract  offered  i:i  evidence 
by  the  defendant,  which  is  jiot  contradicted,  then  their  verdict 
should  be  for  the  defendant."     (First  assignment  of  error.) 

In  the  course  of  the  trial  the  plaintiff  made  the  following 
offer  of  evidence,  which  was  rejected : 

"  The  plaintiff  proposes  to  prove  by  the  witness,  Robert 
Taylor,  a  tenant  of  plaintiff,  that  on  making  complaint  to  the 
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persons  in  charge  of  the  blasting  of  this  road  of  the  nature  of 
their  blasting,  affecting  the  house  he  ocoupied,  they  told  him 
that  their  instructions  were  to  blast  the  rock  out  of  the  cut 
regardless  of  damage,  that  it  would  be  cheaper  to  pay  any 
damage  occasioned  that  way  than  to  haul  away  the  broken 
rock.  The  purpose  is  to  show  that  the  railroad  company, 
through  its  employees,  esteemed  it  cheaper  to  blast  the  rock  in 
the  way  they  did  do  it,  regardless  of  the  injury  to  adjacent 
property,  than  to  be  at  the  expense  of  drawing  or  hauling  it 
in  another  and  more  expensive  way."  (Second  assignment  of 
error.) 

Verdict  for  the  defendant  and  judgment  thereon ;  where- 
upon the  plaintiff  took  this  writ  assigning  for  error  the  refusal 
of  his  points  and  the  rejection  of  his  offer  of  evidence. 

Creorge  Shiras^  Jr.  (J..  M.  Brown  with  him),  for  plaintiff  in 
error. — We  do  not  dispute  the  general  rule  that  employers  are 
not  liable  for  wrongs  inflicted  upon  third  persons  by  inde- 
pepdeut  contractors  in  the  prosecution  of  the  work  contracted 
for,  where  such  employers  have  reserved  no  right  of  control 
over  the  manner  of  doing  the  work  and  have  not  expressly  or 
by  implication  directed  or  authorized  the  act  producing  the 
injury. 

That  rule  has  no  application  to  this  case.  It  is  not  appli- 
cable to  corporations  possessed  of  the  power  of  eminent  do- 
main: Constitution  of  Pa.,  Art.  16,  §  8;  Lesher  et  al.  v. 
Wabash  Navigation  Co.,  14  111.,  85 ;  Hinde  v,  Wabash  Navi- 
gation Co.,  15  111.,  72 ;  Chicago,  St.  Paul  &  Fond  du  Lac  R. 
R.  Co.  V.  McCarthy,  20  111.,  385 ;  Chicago  &  Rock  Island  R.  R. 
Co.  r. Whipple,  22  111.,  105 ;  West  v.  St.  Louis,  Vandalia  & Tene 
Haute  R.  R.  Co.,  63  111.,  545 ;  Veazie  v.  Penobscot  R.  R.  Co., 
49  Me.,  119;  Hilliard  v.  Richardson,  3  Gray,  349;  Bailey  v. 
New  York,  3  Hill,  531 ;  Vermont  Central  R.  R.  Co.  v.  Baxter, 
22  Vt.,  365;  Macon  &  Augusta  R.  R.  v.  Mayes,  49  Ga.,  355; 
Houston  &  Great  Northern  R.  R.  v.  Meador,  50  Texas,  77 ; 
Lowell  V.  Boston  &  Lowell  R.  R.  Co.,  23  Pick.,  24 ;  Carman 
V.  Steubenville  &  Indiana  R.  R.  Co.  4  Oliio  St.,  399. 

The  statements  made  by  the  persons  in  charge  of  the  blast* 
ing  party  during  the  progress  of  the  work  were  evidence  to 
affect  the  principals:  Stockton  v.  Demuth,  7  Watts,  39; 
Hannay  v.  Stewart,  6  Watts,  487 ;  Dodge  v.  Bache,  7  P.  P.  S., 
421 ;  Huntingdon  &  Broad  Top  Mountain  R.  R.  Co.  v. 
Decker,  82  Pa.  St.,  119. 

Knox  ^  Meed  for  the  defendant  in  error. — If  a  person  in 
the  exercise  of  his  rights  as  an  individual  or  of  those  conferred 
upon  him  by  statute,  employs  a  contractor  to  do  work  and  the 
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1  itter  is  guilty  of  negligence  in  doing  it  the  contractor,  and 
not  the  employer,  is  liable:  Painter  v.  Pittsburgh,  10  Wr., 
221 ;  Allen  v.  Willard,  7  P.  F.  S.,  381 ;  Ardesco  Oil  Co.  v. 
Gilson,  13  Id.,  150;  Wray  v.  Evans,  30  Id.,  102;  Mansfield 
Coal  Co.  V.  McEnry,  8  W.  N.  C^  81 ;  Hass  v.  Steamship  Co.,  7 
N.,  269 ;  Tibbetts  v.  K.  &  L.  R.  R.  Co.,  62  Me.,  437 ;  McCafferty 
V.  Spuyten  Duy vil  R.  R.  Co.,  61  N.  Y.,  178 ;  Hughes  v.  Cin- 
cinnati  &  Springfield  R.  R.  Co.,  15  Am.  &  Eng.  R.  R.  Cases, 
100. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

In  Harrison  v.  Collins,  5  Nor.,  153,  it  was  held  by  this  Court, 
Mr.  Justice  Meecur  delivering  the  opinion,  that,  "if  one 
renders  service,  in  the  course  of  an  occupation,  representing 
the  will  of  the  employer  only  as  to  the  result  of  the  work,  and 
not  as  to  the  means  by  which  it  is  accomplished,  it  is  an  inde* 
pendent  employment,"  and  the  principle  here  announced  was 
adopted  in  the  recent  case  of  Smith  v,  Simmons.  So  in 
Painter  v.  the  Mayor  of  Pittsburg,  10  Wr.,  213,  we  held,  that 
a  party  not  personally  interfering  with  or  directing  the  pro- 
gress of  a  work,  but  contracting  with  other  parties  to  do  it, 
is  not  responsible  for  the  results  of  a  wrongful  act  done,  or 
for  negligence  in  the  performance  of  a  contract,  if  the  work 
agreed  to  be  done  is  lawful.  A  case  similar  in  principle  is 
that  of  Wray  v.  Evans,  30  P.  P.  S.,  103,  which  very  much 
resembles,  in  its  rulings,  the  one  in  hand. 

Wray  contracted  with  the  Pittsburgh  Gas  Company  to  dig  a 
trench  for  the  accommodation  of  one  of  its  gas  mains,  in  one 
of  the  city  streets,  the  work  to  be  under  the  supervision  of 
tlie  company's  engineer.  Wray  sub-let  to  Michael  Davis,  who, 
by  his  workmen,  made  the  required  excavation  ;  into  this  ex- 
cavation Evans,  the  plaintiff,  in  consequence  of  the  negli- 
gence of  Davis  in  not  erecting  and  maintaining  proper  guards, 
fell  and  injured  himself. 

Held,  that  Davis  was  alone  responsible  for  the  damages  thus 
suffered.  The  case  in  hand  embodies  no  principle  not  found 
in  the  authorities  cited.  Harris  Bros.  &  Co.  were  not  servants 
of  the  defendant  whom  it  could  direct  as  to  the  means  that 
should  be  employed  in  the  execution  of  the  work.  It  is  true, 
the  company's  engineer  had  a  general  surpervision  of  the  job, 
bnt  his  power  was  limited  to  the  manner  of  its  accomplish- 
ment, and  the  time  within  which  it  should  be  finished,  rather 
than  to  the  means  to  be  used.  They  were  independent  con- 
tractors, and  if  they  turned  over  to  the  defendant  a  properly 
finished  job,  within  the  time  specified,  neither  the  company 
nor  its  agents  had  any  more  right  to  interfere  in  the  execution 
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of  the  work  than  a  stranpfer.  Whether  gunpowder,  dynamite 
or  nitro-glycerine  should  be  used  in  blasting,  or  whether  the 
charges  of  either  should  be  great  or  small,  was  a  matter  for 
the  contractors,  and  not  for  the  defendant. 

The  hands  who  did  the  excavating  and  blasting  were  em- 
ployed, directed,  and  controlled  by  Harris  Bros.  &  Co.,  and 
for  their  misconduct  or  negligence  in  the  execution  of  the 
work,  this  firm  was  liable,  and  they,  as  to  these  workmen, 
were  the  only  responsible  superiors.  The  defendant,  had  it 
seemed  fit,  might  have  kept  in  its  own  hands  the  power  to 
direct  and  control  its  contractors  in  the  means  used  for  the 
execution  of  the  work,  and  in  such  case  they  would  have  oc- 
cupied the  place  of  mere  agents,  and  their  employes,  would 
have  been  its  servants,  and,  as  a  consequence,  for  their  acts  in 
the  performance  of  this  business  it  would  have  been  liable. 
Such,  however,  was  not  the  contract ;  by  it  the  contractors 
were  put  on  an  independent  footing,  and  the  company  retained 
no  right  but  to  have  delivered  to  it,  within  the  specified  time, 
a  properly  finished  job.  The  question  then  would  be  one  of 
right,  or  power,  to  make  such  a  contract,  and  so  to  divest 
itself  of  the  direction  of  the  work  in  its  details. 

But  as  there  can  be  no  dispute  as  to  the  legality  of  a  trans- 
action of  this  kind,  a  discussion  of  it  would  be  to  no  purpose, 
and  we  may,  therefore,  dismiss  the  subject  without  further 
remark.  But  the  counsel  for  the  plaintiff,  whilst  admitting 
the  doctrine  as  above  stated,  so  far  as  it  affects  natural  per- 
sons, denies  that  it  is  applicable  to  corporations  possessed  of 
the  power  of  eminent  domain.  This  is  certainly  a  novel  as- 
sumption, and  one  which,  on  general  principles,  would  be 
difficult  to  sustain.  He  gives  no  reason  which,  to  us,  seems 
sufficient  for  making  a  distinction  so  marked  between  persons 
natural  and  artificial,  whilst  the  authorities  of  our  own  state, 
at  least,  lead  to  a  very  different  conclusion.  But  the  argu- 
ment is  that  the  eighth  section  of  the  sixteenth  Article  of  the 
Constitution  of  1874  makes  the  difference,  and  imposes  this 
liability.  The  authority  thus  cited  does  not  apply  to  the  case 
in  hand.  The  words  "injured  or  destroyed,"  as  found  in  this 
section,  as  every  one  knows,  was  not  designed  to  change,  alter, 
or  limit  the  nature  and  effect  of  corporate  contracts,  but  to 
impose  on  those  having  the  right  of  eminent  domain  a  liability 
for  consequential  damages  from  which  they  had  been  previ- 
ously exempt.  If  a  natural  person,  in  the  exercise  of  a  right 
on  his  own  land,  cut  off  the  water  of  a  creek  or  other  stream, 
from  his  neighbor  below,  or  backed  it  upon  his  neighbor  above, 
or  if  in  the  lawful  use  of  a  highway,  such  person  by  any  means 
injured  the  property  of  an  adjacent  owner,  he  was  responaible 
*for  the  damages,  but  previous  to  the  present  Constitution,  a 
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corporation  possessing  the  right  of  eminent  domain  was  not 
80  liable.  To  create  a  liability  for  injuries  of  this  kind,  and 
to  make  corporations  responsible  for  such  damages,  was  the 
object,  and  the  only  object  of  the  section  under  discussion. 
This  is  obvious  enough  from  the  concluding  words  thereof; 
"which  compensation  shall  be  paid  or  secured  before  such 
taking,  injury,  or  destruction,"  for  though  consequential  inju- 
ries may  be  anticipated  and  compensated,  those  originating 
from  carelessness  or  neglect,  as  they  cannot  be  foreseen,  neither 
can  the  damages  resulting  from  them  be  in  advance  measured 
or  provided  for.  Furthermore,  for  such  injuries,  resulting 
from  the  negligence  of  their  employees,  corporations  were 
already  liable,  and  we  are  not  to  presume, that  the  framers  of 
the  Constitution  intended  uselessly  to  repeat  an  ordinary  and 
well-established  rule  of  law.  On  the  other  hand,  had  it  been 
intended  to  limit  their  power  to  contract  for  the  building  of 
their  works,  or  to  give  a  construction  to  their  contracts  there- 
tofore unknown  to  the  law,  doubtless  it  would  have  been  so 
written.  Moreover,  as  this  section  evidently  applies  to  a  taking, 
or  injury,  resulting  as  a  consequence  of  the  use  of  a  privilege 
arising  from  the  right  of  eminent  domain,  it  has  no  application  ' 
whatever  to  the  case  in  hand.  The  defendant's  right  to  enter 
upon  the  land  of  the  plaintiff,  arises  from  his  deed.  He,  by 
that  deed,  conferred  upon  the  company  that  right,  and,  of 
course,  he  can  claim  for  no  damage  resulting  as  a  consequence 
of  the  exercise  thereof.  For  these  reasons  we  are  obliged  to 
reject  the  plaintiff's  theory,  so  ingeniously  urged  by  his  learned 
counsel,  and  treat  the  case  as  one  falling  within  the  well- 
established  doctrine  of  respondeat  superior. 

The  judgment  of  the  Court  below  is  affirmed. 


Miller  et  al.  Executors  of  Richey  versits  The 
Commonwealth  of  Pennsylvania. 

1.  A  testamentary  direction  to  executors  to  sell  land,  works  its  conver- 
sion into  personalty. 

2.  The  effect  of  such  a  direction  is  not  avoided  by  a  discretion,  vested  by 
a  8abse<}uent  clause  of  the  will  in  the  executors  to  convey  land  to  a 
legatee  m  satisfaction  of  a  pecuniary  legacy,  if  land  is  conveyed  for  this 
purpose  by  tiie  executors  tiie  legatee  wul  take  by  purchase. 

8.  Where  a  testator  domiciled  in  this  Conunonwealth  devises  land  situ- 
ated without  the  Conunonwealth,  to  be  sold  to  pay  pecuniary  legacies, 
tiie  legacy  will  pass  to  the  legatee  as  money  and  suDJect  to  the  law  of 
the  testator^s  domioile  and  hence  will  be  subject  to  the  collateral  inher- 
itance tax. 

1  Ameuman — 21 
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November  10th,  1885.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  Common  Pleas,  No.  1,  of  Allegheny  county :  Of 
October  and  November  Term,  1885,  No.  225. 

Debt  by  the  Commonwealth  against  P.  Harvey  Miller  and 
George  D.  McGrew,  executors  of  the  last  will  of  Daniel 
Richey,  deceased,  to  recover  collateral  inheritance  tax  alleged 
to  be  due  on  account  of  the  provisions  of  the  said  will. 

In  the  court  below  the  following  case  stated  was  filed : 

It  is  agreed  by  and  between  the  Commonwealth  of  Penn- 
sylvania, by  Philip  Hoerr,  Register  of  Wills,  etc.,  of  Allegheny 
County,  Pa.,  plaintiff,  and  George  D.  McGrew  and  P.  H. 
Miller,  executors  of  David  Richey,  deceased,  late  of  said 
county,  defendant,  that  an  amicable  action  of  debt  be  entered 
in  said  court  by  plaintiff  against  defendants,  and  the  following 
case  is  stated  for  the  opinion  of  the  court : 

David  Richey,  a  citizen  of  Allegheny  County,  Pennsylvania, 
died  July  ,  1879,  having  first  made  his  last  will  and  testa- 
ment, dated  April  8th,  1879,  and  duly  registered  in  said  county, 
which,  in  words  and  figures,  is  as  follows : 

"I,  David  Richey,  of  the  City  of  Allegheny,  in  the  County 
of  Allegheny  and  State  of  Pennsylvania,  do  make  and  publish 
the  following  as  and  for  my  last  will  and  testament,  hereby 
entirely  revoking  all  other  wills  by  me  at  any  time  heretofore 
made: 

**  I.  To  my  sister,  Rebecca  Culbertson,  I  devise  for  and  du^ 
ing  her  natural  life,  the  house  in  which  she  now  resides,  with 
the  lot  therewith  connected,  the  same  being  situated  in  the 
Third  ward,  of  the  City  of  Allegheny,  in  the  County  of 
Allegheny  and  State  of  Pennsylvania,  the  said  house  being 
numbered  two  hundred  and  ninety-three  (293)  Ohio  street,  iu 
said  City  of  Allegheny. 

"  I  also  bequeath  to  her  for  her  natural  life  all  the  household 
furniture,  goods  and  personal  property  in  or  used  in  said 
house. 

"  From  and  after  her  death  I  devise  and  bequeath  said  real 
and  personal  estate  to  my  executors  hereinafter  named,  to  be 
disposed  of  as  hereinafter  stated. 

"II.  To  Kate  Smurr,  wife  of  Reason  Smurr,  of  Fayette 
County,  in  the  State  of  Pennsylvania,  I  do  devise  for  and  dur- 
ing her  natural  life,  the  farm  on  which  she  now  resides,  the 
same  being  situate  in  township,  in  said  County  of 

Fayette,  contains  about  one  hundred  acres,  and  is  the  sjime  I 
purchased  of  Edward  Eaglen.  From  and  after  her  death  I  do 
devise  said  farm  to  such  of  her  children  as  shall  be  then  living. 
Life  estate  of  said  Kate  to  be  for  her  sole  and  separate  use. 

"IIL  I  do  give,  devise  and  bequeath  all  the  rest  and  redi- 
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due  of  my  property,  real,  personal  and  mixed,  to  my  executors 
hereinafter  named,  in  trust,  nevertheless,  that  they  shall  dis- 
pose of  and  sell  all  the  same,  and,  after  payingf  all  my  legal 
debts  and  funeral  expenses  therefwim,  shall  divide  the  residue 
thereof  as  follows : 

'*  IV.  To  my  sister,  Rebecca  Culbertson,  the  sum  of  twenty 
thousand  dollars  ($20,000).  This  sum  shall  have  priority 
over  all  others,  and  shall  bear  interest  at  the  rate  of  six  per 
centum  per  annum  from  my  death  until  it  is  paid. 

"V.  To  P.  H.  Miller  of  Allegheny  City,  aforesaid,  the  sum 
of  twenty-five  thousand  dollai-s  (825,000)  in  trust,  neverthe- 
less, for  the  following  uses  and  purposes :  That  the  said  P. 
H.  Miller  shall  invest  and  re-invest  said  sum  in  such  manner 
and  in  such  securities  as  to  him  may  seem  proper,  with  power 
to  change  the  investments ;  that  he  will  collect  and  receive  the 
income,  interest  and  profits  therefrom,  and,  less  the  expenses 
of  his  trust,  shall  pay  the  same  quarterly  to  my  niece,  Elizabeth 
Owens,  wife  of  Samuel  T.  Owens,  for  her  sole  use,  for  and 
during  her  natural  life,  but  neither  the  principal  or  income  or 
interest  from  this  money  shall  in  any  manner,  shape  or  form  be 
liable  for  any  debt^  she  or  her  husband  may  create,  nor  shall 
she  have  the  power  in  any  way  to  anticipate  any  portion  of 
her  income,  or  in  any  way  assign  any  portion  of  the  same. 

"  From  and  after  the  death  of  the  said  Elizabeth  Owens,  the 
said  P.  H.  Miller  shall  divide  the  money  or  securities  in  his 
hands  to  and  among  her  children  who  shall  then  be  living.  . .  , 

"  XVIII.  All  the  surplus,  if  any,  remaining  after  the  pay- 
ment of  all  these  legacies  and  the  expenses  of  selling  property, 
distributing,  etc.,  I  do  direct  shall  be  equally  divided  among 
the  following:  My  sisters  Rebecca  Culbertson,  my  nephews  S. 
H.  Richey  and  D.  S.  Richey,  and  the  said  Kate  Smurr,  P.  H. 
Miller,  in  trust,  as  aforesaid,  for  Elizabeth  Owens,  Vasty  J. 
Hammaker,  Jane  Borland,  David  Dorland,  John  Borland, 
Isaac  Dorland,  Harry  Dorland,  Norris  Haines,  Maria  Shelling, 
Elizabeth  Young,  Newton  B.  Richey,  Thomas  Richey, 
Catharine  Tryan,  Susan  Young,  Louisa  Richey,  Elizabeth 
Richey,  Mary  Richey  and  Cordelia  Smith,  Hunter  Richey  and 
the  said  three  children  of  John  Richey. 

**  To  my  said  executoi-s  and  trustees  I  do  give  full  and 
ample  power  at  their  discretion  to  sell,  barter  and  dispose  of 
at  public  or  private  sale,  on  such  terms  and  in  such  manner  as 
they  may  deem  best,  all  my  property,  real  and  personal,  herein- 
before devised  and  bequeathed  to  them,  and  to  make  all  proper 
bills  of  sale  and  conveyances  thereof.  To  any  one  or  more' of 
my  legatees  they  may  give  or  convey,  in  satisfaction  of  his  or 
her  legacy,  such  portion  of  my  real  or  personal  estate  as  in  the 
digcretion  of  my  said  trustees  and  the  said  legatees  shall  be  a 
fair  equivalent  therefor. 
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"I  do  not  desii^  any  of  my  property  to  be  sacrificed  by  too 
speedy  sales,  and  I  therefore  hereby  give  to  niy  said  trustees 
and  executors  three  years  time  from  my  death  to  make  sales 
of  my  property  and  divide  the  proceeds  thereof  amonpf  the  leg- 
atees if  in  their  discretion  sucli  time  be  necessary.  Until  the 
trustees  do  make  such  division,  the  said  legacies,  except 
Rebecca  Culbertson,  shall  not  be  payable  nor  shall  they  bear 
interest. 

"  I  give  the  same  power  to  the  surviving  trustee  and  executor 
which  I  do  hereby  give  to  both,  and  I  hereby  nominate  and 
appoint  George  D.  McGrew  and  P.  H.  Miller,  both  of  Allegheny 
City,  executors  and  trustees  hereof. 

"  In  witness  whereof,  I,  the  said  David  Richey,  at  the  end 
of  this  my  will  hereinbefore  written  on  six  preceding  pages,  do 
hereunto  set  my  hand  and  seal  this  eighth  day  of  April,  A.  D. 

1879.  ("Signed),       David  Richey,     [l.s.]" 

The  testator  died  unmarried  and  without  issue,  and  all  his 
estate  descended  to  collaterals.  The  Register  of  Wills  of 
Allegheny  County  appointed  an  appraiser  under  the  provisions 
of  the  law  relating  to  collateral  inheritance  taxes,  to  make 
appraisement  of  the  estate  of  the  testator  subject  to  such  tax. 

Among  the  property  of  which  the  testator  died  siezed,  and 
which  formed  a  portion  of  the  residuary  estate  devised  to  his 
executors,  were  certain  lands  in  Virginia  and  Kentucky,  of 
which  the  said  appraiser  made  appraisement  on  April  12th, 

1880,  and  made  return  as  follows,  viz : 

"That  he  valued  and  appraised  all  the  interest  of  de- 
cedent,-A^,  in  all  that  certain  tract  of  land  known  as 
the  Cahtornia  property,  Rockhreeze  County,  Vir- 
ginia, containing  7,000  acres,  at  the  sum  of  .     •     $17,500 

"  Collateral  tax  thereon, 875 

'*  That  he  valued  and  appraised  all  the  interest  of  de- 
cedent, being  A  in  the  Peters  Mountain  property  in 
— : —  county,  Virginia,  containing  5,000  acres,  at  the 

sum  of 8,000 

"  Collateral  tax  thereon,        400 

^<  That  he  valued  and  appraised  all  that  certain  farm 
tract,  containing  from  three  to  five  hundred  acres, 
situate    in     Frederick    County,    Virginia,    at    the 

sum  of 15,000 

"  Collateral  inheritance  tax, 750 

"That  he  valued  and  appraised  all  the  interest  of 
decedent  in  tract  of  land  situate  in  Marion  County, 

Kentucky,  at  the  sum  of 4,000 

"  Collateral  tax  thereon, 200 

Owing  to  claims  made  upon  the  estate  as  to  the  title  to  the  two 
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tracts  of  land  in  Virginia  first  described,  viz :  The  tract  known 
as  the  California  property,  and  the  tract  known  as  Peter's 
mountain  property,  and  advice  of  counsel  that  the  collateral 
inheritance  tax  was  not  payable  on  the  lands  in  Vii-ginia  and 
Kentucky,  the  estate  of  decedent  has  not  been  settled ;  and 
though  the  collateral  inheritance  taxes  have  been  paid  on  the 
balance  of  the  decedent's  estate,  the  payment  of  it  on  the 
lands  in  Kentucky  and  Virginia  was  left  for  adjudication  in 
the  oourts. 

If  the  court  should  be  of  the  opinion  that  the  estate  thus 
appraised  is  subject  to  collateral  inheritance  tax  under  the  laws 
of  Pennsylvania,  then  judgment  to  be  entered  in  favor  of 
plaintiff  for  the  sum  of  $2,225,  with  such  interest  as  the  court 
may  adjudge  to  be  due  under  the  collateral  inheritance  laws, 
together  with  5  per  cent,  attorney's  commission  and  costs 
of  suit. 

If  the  court  should  be  of  the  opinion  that  the  said  estate  is 
not  subject  to  such  tax,  then  judgment  to  be  entered  in  favor 
of  defendant  with  costs. 

Either  party  to  have  the  right  to  a  writ  of  error  within  80 
days  after  judgment. 

Witness  the  bands  of  the  said  parties  at  Pittsburgh,  this 
25th  day  of  September,  1885. 

R.  B.  Petty,  Attorney  for  Plaintiffs. 
D.  T.  Watson,  Attorney  for  Defendants. 

The  court  held  that  appraised  estate  was  subject  to  the  col- 
lateral inheritance  tax  and  accordingly  entered  judgment  for 
the  plaintiff  for  $2,225  with  interest  at  the  rate  of  six  per  cent., 
and  attorney's  commissions  and  costs. 

The  defendants  took  this  writ  assigning  for  error  the  entry 
of  the  judgment  for  plaintiff. 

D.  T.  Watson  for  plaintiffs  in  error. — ^The  Act  of  April  8th, 

1826,  P.  L.  227,  provides  that  "All  estates of 

every  kind  soever  passing  from  any  person  who  may  die,  seized 
or  possessed  of  such  estate  being  within  the  Commonwealth^'' 
shall  be  subject  to  a  collateral  inheritance  tax."  And 
the  Act  of  March  11th,  1850,  §  8,  P.  L.  174,  provides 
the  words,  "being  within  the  Commonwealth,"  shall  be 
construed  to  relate  to  persons  domiciled  within  the  same 
at  the  time  of  their  death,  as  well  as  to  estates.  Land 
situated  in  another  State  is  therefore  not  subject  to  the  tax : 
Commonwealth  v.  Coleman's  Adms.,  2  P.  F.  S.,  468.  It  is 
here  claimed  that  land  in  Virginia  and  Kentucky  has  been 
converted  into  personalty  by  the  power  of  sale  given  in  the 
Willi  and  hence  the  testator  having  at  the  time  of  his  death 
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been  domiciled  in  Pennsylvania,  it  is  subject  to  the  tax.  To 
this  we  answer  (1)  The  land  is  not  converted  by  the  will 
(2)  if  converted  at  all  it  is  only  a  conversion  for  the  purpose 
of  distribution,  and  as  to  persons  claiming  under  the  will 
and  not  a  conversion  as  to  the  Commonwealth,  so  as  to  sub- 
ject its  land  to  taxation  as  personalty. 

To  establish  a  conversion  of  land  into  money  the  directions  to 
bpU  must  be  imperative :  Anewalt's  Appeal,  42  Pa.  St.,  414 ; 
Howard's  Appeal,  2  Penn'y*  847.  Paragraph  3  seems  to 
give  an  absolute  direction  to  sell,  but  it  must  be  read  with 
paragraph  18  which  gives  a  power  to  barter,  or  if  the  execu- 
tors see  fit  to  convey  the  land  to  a  legatee  instead  of  sell- 
ing it.  The  direction  is  therefore  not  free  fi'om  all  contin- 
gencies and  independent  of  all  discretion,  and  hence  does 
not  work  a  convei-sion.  If  there  is  a  conversion,  what  is  its 
extent  ?  Is  there  a  conversion  for  the  purpose  of  taxation  ? 
A  conversion  does  not  necessarily  result  from  a  direction  to 
sell.  It  is  still  a  question  of  intention.  Its  existence  and 
extent  depend  on  the  testator's  intention  manifested  in  the 
will:  Chew  v.  Nicklin,  9.  Wr.,  84;  Edwards'  Appeal,  47  Pa.  St., 
144.  Here  the  intent  is  evidently  and  solely  for  convenience 
in  settling  and  distributing  the  estate,  and  as  the  rule  is  that 
the  effects  of  conversion  extend  only  to  persons  who  claim  or 
are  entitled  under  or  through  the  instrument,  or  directly  from 
or  under  its  author,  and  not  to  persons  whose  claims  or  rights 
to  the  property  are  purely  incidental,  the  convei*sion  will  not 
enable  the  State  to  claim  a  tax:  Pomeroy's  Eq.,  §  166; 
Orrick  v.  Boehm,  49  Md.,  104;  Hilton  v.  HUtou,  2  McA.,  70; 
Story's  Eq.  Juris.,  §  792 ;  Craig  v.  Leslie,  3  Wheat.,  677 ; 
Franks  v.  Bollons,  L.  R.,  3  Ch.  App.,  717;  Foster's  Appeal, 
74  Pa.  St.,  391 ;  Matson  v.  Swift,  8  Beav.,  868. 

The  mere  direction  to  sell  ought  not  to  be  held  to  argue  a 
situs  to  the  law  for  taxation  here,  for  its  actual  sit'us  would 
still  be  in  Virginia  and  Kentucky,  and  it  would  be  subject  to 
H  like  tax  there. 

It,  S.  Petty ^  contra.- — A  conversion  was  worked  :  Craig  v.  Les- 
lie, 3  Wheat.,  577  ;  Allison  v.  Wilson,  18  S.  &  R.,  830 ;  Jones 
V.  Caldwell,  1  Out.,  42;  McClure's  Appeal,  22  P.  F.  S., 
414.  "Barter"  is  evidently  used  as  synonymous  with 
'•sell."  The  right  to  convey  in  satisfaction  of  legacies 
does  not  prevent  the  conversion,  for  in  case  of  a  con- 
veyance the  legatee  would  take  the  land  as  a  pur- 
chaser: Pyle's  Appeal,  6  Out.,  317;  Laird's  Appeal,  4 
Norris,  339.  A  conversion  being  worked  the  actual  must 
yield  to  the  legal  situs  of  the  property,  and  the  property  be- 
comes liable  to  taxation  here :  Acts  April  8tli,  1826 ;   March 
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11th,  1860;  February  24th,  1884,  §  62;  Orcutt's  Appeal,  1 
Out.,  179 ;  Short's  Estate,  4  Harris,  63.  The  conversion  takes 
place  at  the  death  of  the  testator,  hence  this  property  passes 
as  personalty :  Pomeroy's  Eq.,  §1162-4.  The  conversion  by  a 
direction  to  sell  is  absolute :  Evans'  Appeal,  13  P.  F.  S.,  183 ; 
Eby's  Appeal,  8  Norris,  241.  The  interest  of  the  legatees  is 
only  as  in  converted  property :  Leiper  v.  Thomson,  10  P,  F. 
S.,  177.  While  there  is  no  direct  decision  upon  the  question 
in  this  State,  yet  the  English  authorities  are  to  the  effect  that 
where  a  conversion  into  personalty  takes  place  the  bequest 
passes  subject  to  the  legacy  tax:  Williamson  v.  The  Advocate 
General,  10  01.  &  Fin.,  1 ;  Attorney  General  v.  Holford,  1 
Price,  426. 

.  Interest  should  have  been  awarded  at  the  rate  of  12  per 
cent:  Act  April  10th,  1849,  §  14. 

Mr.  Justice  Green  delivered  the  opinion  of  the  court,  Jan- 
uary 4th,  1886. 

The  third  clause  of  the  will  of  David  Richey  is  undoubtedly 
a  positive  and  peremptory  order  to  his  executors  to  sell  all  of 
the  real  estate  in  question  in  this  case.  All  of  the  numerous 
legacies  which  are  given  by  the  following  clauses  of  the  will 
are  payable  in  money  out  of  the  proceeds  of  the  property  sold 
under  the  direction  contained  in  the  third  clause.  Under  all 
the  decisions  it  cannot  be  questioned  that  the  third  clause  of 
the  will  operated  a  conversion  of  the  residuary  real  estate  into 

Ejrsonalty  efficacious  from  the  moment  of  the  testator's  death, 
ut  it  is  argued  that  the  eighteenth  clause  of  the  will  gives  a 
discretion  to  the  executors  to  barter  the  land,  or  to  convey  the 
land  itself  to  the  legatees  in  satisfaction  of  their  legacies,  and 
that  this  discretion  is  such  a  qualification  of  the  order  to  sell 
as  to  deprive  it  of  the  effect  of  conversion. 

So  far  as  the  use  of  the  word  barter  is  concerned  we  cannot 
think  it  possible  that  the  testator  intended  it  in  the  sense  of 
exchange,  which  is  its  proper  meaning.  Such  an  interpreta- 
tion would  frustrate  not  only  the  direction  to  sell,  but  the 
whole  purpose  of  paying  legacies  in  money.  We  think  the 
word  was  carelessly  used  as  an  equivalent  for  sale,  or  other 
absolute  disposition  of  the  property.  There  is  an  undoubted 
discretion  to  convey  land  for  legacies  in  case  the  executors 
and  the  legatees  can  agree  as  to  the  portions  of  land  which 
shall  be  fair  equivalents  for  the  legacies.  But,  if  they  so  agree, 
it  is  manifest  that  the  legatee  takes  the  land  as  a  purchaser, 
and  not  as  a  devisee.  It  is  merely  a  substitute  for  the  money, 
and  is  taken  at  a  price.  This  seems  to  bring  the  case  within 
the  ruling  in  Laird's  Appeal,  4  Norr.,  389,  where  we  held  that, 
although  there  was  an  express  permission  to  any  of  the  sons 
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to  take  the  land  at  the  appraisement,  it  did  not  alter  the  effect 
of  the  previous  direction  to  sell,  which  worked  a  conversion. 
This  case  was  followed  in  Jones  v.  Caldwell,  1  Out.,  42,  and 
in  Pyle's  Appeal,  6  Out.,  317  ;  and  we  are  unable  to  see  any 
material  difference  between  those  cases  and  this. 

Had  there  been  a  mere  discretion  to  sell,  as  was  the  case  in 
Drayton's  Appeal,  11  P.  F.  S.,  172,  we  should  have  felt  bound 
to  hold  there  was  no  conversion,  and  that  as  the  land  was  situ- 
ated in  another  State  it  would  not  be  subject  to  collateral  in- 
heritance tax,  as  was  decided  in  Commonwealth  v.  Coleman,  2 
P.  F.  S.,  468.  But  as  the  order  to  sell  was  absolute,  and  worked 
a  conversion  which  was  not  affected  by  a  permission  to  convey 
parts  of  the  land  in  satisfaction  of  legacies,  we  have  no  choice 
to  regard  it  as  other  than  personalty.  As  such,  it  must  be  re- 
garded as  passing  by  the  law  of  the  domicile,  and  hence  sub- 
ject to  the  tax. 

We  see  no  sufl&cient  reason  for  imposing  the  penalty  of 
twelve  per  cent,  interest  upon  the  amount  of  the  tax,  as  there 
were  claims  against  part  of  the  estate  and  consequent  delay  in 
the  settlement,  which,  under  the  Act  of  May  4th,  1855,  §  1, 
Purd.  216,  pi.  9,  constitute  proper  cause  for  charging  only  six 
per  cent.  We  cannot  regard  as  of  any  eflScacy  the  contention 
that  conversion  is  to  be  considered  only  for  the  specific  purpose 
of  paying  legacies,  and  that  for  all  other  purposes  the  real 
estate  must  be  treated  as  such. 

It  is  the  legacies  themselves  that  are  subject  to  the  tax.  As 
these  legacies  pass  to  the  legatees  only  in  the  form  of  money, 
we  cannot  regard  them  as  other  than  personalty.  If  any  of  the 
real  estate  should  be  conveyed  to  legatees  in  satisfaction  of 
their  legacies,  it  would  only  be  as  a  substituted  equivalent  for 
the  pecuniary  sum  of  the  legacies. 

Judgment  affirmed. 


Penn  Bank  to  Use  of  Warner  versus  Hopkins 

et  al. 

1.  A  creditor's  bill  may  be  maintained  against  the  directors  of  aa  in- 
solvent corporation  for  mismanagement  of  its  affairs. 

2.  Where  a  creditor's  suit  has  been  brought  against  the  directors  of 
an  insolvent  corporation  to  which  the  assignee,  for  the  benefit  of  credi- 
tors of  the  same  has  been  made  a  paity  defendant,  the  pendency  of  the 
suit  is  a  good  plea  in  abatement  to  an  action  at  law  subsequentiv 
brought  for  the  same  cause  by  the  assignee  in  the  name  of  the  haxk 
against  the  directors. 

S.  Although  where  a  right  of   action  lies  exclusively  in  a  corporatioa, 
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creditors  cannot  file  a  bill  to  enforce  the  right  until  after  a  demand 
upon  and  refusal  by  the  corporation  to  proceed,  yet  where  the  wrong 
complained  of  is  one  perpetrated  by  the  managers  of  the  corporation, 
a  creditor's  suit  may  be  inmiediately  brought. 

4.  This  right  of  the  creditor  is  not  taken  away  or  postponed  by  the 
existence  of  a  Yoluntary  assignment  for  the  benefit  of  creditors  of  the 
corporation. 

6.  Creditors  filed  a  bill  against  the  directors  of  an  insolvent  bank,  the 
assignee  thereof  subsequently  brought  an  action  against  the  directors 
for  me  same  cause  in  the  name  of  the  bank : 

Eeld,  that  as  the  parties  were  suhstantially  the  same,  each  case  being 
against  the  same  defendants  and  brought  by  or  for  iihi^  corporation  for 
the  benefit  of  its  creditors,  the  pending  of  the  bill  was  well  pleaded  in 
abatement  in  the  action  at  law. 

November  lltb,  1885.  Before  Mercur,  C.  J.,  Paxson, 
TBTJNKBr,  Sterbbtt  and  Green,  JJ.  Gordon  and 
Clark,  JJ.,  being  interested  in  the  decision  of  the  cause  did 
not  sit.  • 

Ebbob  to  the  Court  of  Common  Pleas,  No.  2,  of  Alle- 
gheny county  I  Of  October  and  November  Term,  1885,  No.  168. 

This  was  an  action  in  case  by  The  Penn  Bank,  a  corpora- 
tion under  the  laws  of  the  State  of  Pennsylvania,  to  the  use 
of  Henry  Warner,  assignee  for  the  benefit  of  creditors,  against 
the  directors  of  the  said  bank  to  recover  large  sums  of  money 
alleged  to  have  been  lost  to  the  corporation  by  reason  of  the 
carelessness,  negligence  and  want  of  due  and  proper  care  on 
the  part  of  the  defendants  in  the  control,  direction  and  man- 
agement of  the  aflPairs,  business  and  property  of  the  bank. 

The  bank  made  the  assignment  to  Warner  on  May  28th, 
1884 ;  this  action  was  brought  October  80th,  1884.  To  the 
declaration  filed  the  defendants  pleaded  in  abatement  (1)  That 
before  the  commencement  of  the  action  by  Warner  as  assignee 
a  bill  in  equity  had  been  filed  in  the  Court  of  Common  Pleas, 
No.  2,  for  Allegheny  County,  against  the  same  defendants  for 
the  identical  causes  of  action  complained  of,  by  E.  W.  S  wentzel, 
J.  M.  Montgomery  and  over  a  hundred  other  creditors  of  the 
Penn  Bank,  whose  names  were  set  out  in  the  plea,  and  who 
filed  the  bill  for  themselves  and  such  other  creditors  of  the 
Penn  Bank  who  might  join  therein,  which  said  suit  was  still 
pending  at  the  time  of  plea  pleaded ;  (2)  That  before  the 
commencement  of  the  action  a  bill  in  equity  for  the  identical 
causes  of  action  had  been  brought  in  the  Court  of  Common 
Pleas,  No.  2,  of  Allegheny  County,  against  the  same  defend- 
ants and  Warner  assignee  as  aforesaid,  by  Elias  J.  Unger  and 
others,  alleging  themselves  creditors  of  the  Penn  Bank,  and 
that  they  had  filed  the  bill  for  themselves  and  any  other  cred- 
itors who  might  join  therein,  which  said  suit  was  still  pending 
at  the  time  of  the  plea  pleaded. 
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The  plaintiflF  demurred  to  the  plea,  on  the  ground  that  it 
was  double,  and  also  uncertain,  informal  and  insufficient,  etc. 
After  argument  the  Court  overruled  the  demurrer  and  entered 
judgment  in  favor  of  the  defendants,  that  the  writ  be  quashed. 

The  plaintiflF  took  this  writ  assigning  for  error  the  judgment 
of  the  Court  quashing  the  writ. 

S.  A.  McClung  and  A.  M.  -Brown, (with  them,  J7.  A.  Miller) 
for  the  plaintiff  in  error. 

The  plea  is  double  in  that  it  sets  out  two  independent  suits. 
The  statute  of  Anne  does  not  apply  to  pleas  in  abatement, 
and  the  leave  of  Court  is  never  granted  to  file  more  than  one 
dilatory  plea :  Stephens  on  Plead.,  p.  266 ;  P.  &  C.  R.  R.  Co. 
V.  Mt.  PI.  R.  R.  Co.,  26  P.  F.  S.,  489.  This  is  not  urged  on 
technical  grounds  alone,  for  the  defendants  in  order  to  state 
the  exact  facts  were  obliged  to  set  up  the  pendency  of  both 
suits.  Two  bills  were  filed^by  two  different  sets  of  creditors, 
and  both  were  sustained  by  the  Court  below.  Now  if  two 
suits  by  two  different  plaintiffs  are  sustained,  it  must  be  be- 
cause the  sole  right  to  maintain  the  suit  is  not  in  either. 

The  parties  are  different  in  the  bills  and  the  action,  and  to 
sustain  a  plea  of  the  pendency  of  a  prior  action  the  parties,  as 
well  as  the  cause  of  action,  must  be  the  same:  Cornelius  v. 
Vanarsdallen's  Adm.,  3  Barr,  484 ;  Blackburn  v.  Watson,  4 
Norris,  241 ;  Thomas  v.  Freelon,  17  Verm.,  188  ;  Casey  v.  Har- 
rison, 2  Dev.,  244.  The  fact  that  the  present  plaintiff  is  a 
defendant  in  one  of  the  pending  bills  does  not  abate  the  writ 
in  this  action :  Osborn  v.  Cloud,  28  Iowa,  104.  The  plea  of 
lu  pendens  applies  exclusively  to  the  case  where  the  plaintiff 
in  both  suits  is  the  same  and  both  are  commenced  by  himself: 
In  re  Certain  Logs  of  Mahogany,  2  Sumn.,  589. 

Whether  the  cause  is  the  same  as  in  the  suits  pleaded  in 
abatement  or  not,  the  right  of  action  is  in  the  plaintiff  in  this 
action.  Creditors  may  maintain  bills  if  the  assignee  refuses 
or  neglects  to  sue.  It  is  not  averred  here  that  there  has  been 
any  neglect  or  refusal  on  the  part  of  the  assignee  to  sue  the 
directors:  See  Taylor  on  Corp.,  §  616  ;  Ackerman  v.  Halsey, 
87  N.  J.  Eq.,  856  ;  Hersey  v.  Veazie,  24  Me.,  9  ;  Smith  v.  Hurd, 
12  Mete,  871 ;  Hun  v.  Casey,  82  N.  Y.,  65;  Hodges  v.  N.  E. 
Screw  Co.^  1  R.  L,  812;  Brinckerhoff  v.  Bostwick,  88  N.  Y., 
62;  Conway  v.  Halsey,  16  Vr.,  462. 

Z>.  T.  Watson  (with  him  Knox  f  Reed^  Isaac  Van  Voorhis^ 
Thos.  0,  Lazear^  J.  F,  Slagle  and  Sol.  Schoyef)^  contra. — The 
action  of  the  Court  below  is  directly  sustained  by  the  case  of 
the  Pittsburgh  &  Connellsville  R.  R.  Co.  v.  Mt.  Pleas.  &  Broad 
Ford  R.  R.  Co.,  26  P.  F.  S.,  481.     The  test  is,  Could  a  final 
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decree  in  fayor  of  the  defendants  in  the  equity  suits  be  pleaded 
in  bar  of  the  common  law  action?  If  it  could,  then  the  pend- 
ency of  the  suits  can  be  pleaded  in  abatement.  Here  the  alle- 
gation, admitted  by  the  demurrer,  is  that  each  of  the  cases  in 
equity  was  broupfht  for  "the  identical  causes  of  action  com- 
plained of"  in  the  common  law  action.  Hence  in  the  equity 
cases  as  well  as  in  the  common  law  case  there  can  be  a  recovery 
against  the  defendants  if  the  alleged  causes  of  action  exist,  and 
a  decree  against  the  defendants  would  be  a  decision  on 
the  identical  questions  raised  in  the  action  at  law,  and  would 
be  a  bar,  if  to  both  the  equity  and  law  cases  the  real  parties 
are  the  same.  The  law  regards  only  the  real,  the  legal  parties 
and  not  the  use  party:  Memphis  R.  R.  Co.  v.  Wilcox,  48  Pa. 
St.,  168.  Any  cestuia  que  trust  may  use  the  name  of  the  legal 
plaintiff,  and  a  recovery  by  one  will  be  pleadable  in  bar  of  the 
action  of  the  other :  Armstrong  v.  City  of  Lancaster,  5  Watts, 
68;  Insurance  Co.  v.  Smith,  1  Jones,  124.  Here  the  equity 
and  law  cases  alike  claim  that  the  defendants,  the  directors 
are  liable  for  losses  suffered  by  the  Penn  Bank  through  their 
alleged  negligence  as  directoi-s.  In  each  suit  it  is  the  loss  to 
the  Penn  Bank  that  it  is  sought  to  recover.  The  Penn  Bank 
is  the  real  party  entitled  to  recover  in  each.  Neither  the 
assignee  nor  the  numerous  creditors  could  maintain  an  action 
at  common  law  to  recover  from  these  directors.  The  Penn 
Bank  is  made  in  each  of  the  equity  cases  a  defendant,  and  in 
the  linger  bill,  Warner,  assignee,  is  also  made  a  defendant.  It 
is  immaterial  in  equity  whether  a  person  appears  as  a  party 
plaintiff  or  defendant,  for  in  either  case  he  can  obtain  the  same 
relief:     Mitford  Eq.  PL,  pp.  17,  18. 

The  theory  of  the  equity  cases  is  the  same  as  that  of  this 
case,  i.  e.,  that  assignee  and  creditors  may  both  sue  the  direc- 
tora  for  losses  suffered  by  the  bank.  The  only  difference  is  a 
technical  one,  i.  e.,  at  law  the  person  in  whom  is  the  legal  title 
must  be  made  plaintiff,  in  equity  the  cestuis  que  trustent  claiming 
as  creditors  of  the  Penn  Bank  may  sue,  but  in  either  case  the 
bank  is  the  real  party :  Craig  v.  Gregg,  88  Pa.  St.,  21.  The 
liability  is  to  the  corporation,  if  it  decline  to  sue,  any  cred- 
itor or  the  assignee  may  sue  if  at  law.  in  the  bank's  name,  if 
in  equity  some  creditors  representing  the  others  may  sue,  and 
in  such  cases  all  the  creditors  are  protected:  Chambers  v. 
Waterman,  1  Leg.  Gaz.  Rep.,  60;  Cunningham  v.  Pell,  5 
Paige  Ch.,  607;  Robinson  v.  Smith,  3  Id.,  222;  Maisch  v. 
Saving  Fund,  5  Phila.,  82.  The  assignee  has  no  rights  supe- 
rior to  the  creditors  to  maintain  such  an  action,  indeed,  it  is 
doubtful  whether  his  rights  in  that  respect  are  equal  to  those 
of  the  creditors :  See  the  remarks  of  Shabswood,  J.,  in  Maisch 
V.  Saving  Fund,  supra. 
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Mr.  Justice  Paxson  delivered  the  opinion  of  the  court, 
January  4th,  1886. 

There  are  three  suits  pending  against  the  defendants.  The 
first  in  point  of  time  is  a  hill  in  equity,  in  Common  Pleas  No. 
2,  of  Allegheny  County,  No.  804,  of  July  Term,  1884.  This 
bill  was  filed  by  numerous  creditors  of  the  Penn  Bank  for  theni- 
5*elves,  and  any  other  creditors  of  said  Penn  Bank  who  may 
join  therein.  The  second  is  also  a  bill  in  eqnity  filed  in  said 
Court,  No.  870,  of  July  Term,  1884.  In  this  suit  Henry 
Warner,  assignee  of  said  bank,  is  joined  as  a  defendant.  The 
third  and  last  suit  was  an  action  at  law,  brought  in  the  name 
of  the  Penn  Bank  to  the  use  of  Henry  Warner,  its  assignee. 
To  the  plaintiff's  declaration  in  the  latter  suit  the  defendants 
pleaded  specially  in  abatement,  the  pendency  of  the  two  prior 
equity  suits,  to  which  plea  the  plaintiffs  demurred.  The 
Court  below,  after  argument,  gave  judgment  on  the  demurrer 
in  favor  of  the  defendants,  and  that  **  plaintiff's  writ  abate 
and  be  quashed."  It  was  to  review  this  ruling  that  this  writ 
of  error  was  sued  out 

The  demurrer  admits,  and  the  fact  is  not  denied,  that  the 
three  suits  are  substantially  for  the  same  cause  of  action.  Can 
they  all  be  sustained  and  prosecuted  at  the  same  time  ?  The 
obvious  test  of  this  is  to  consider  the  effect  of  a  final  decree 
in  the  equity  suit.  I  say  suit,  because  although  two  bills  have 
been  filed,  they  must  eventually  be  consolidated  and  treated 
as  one.  Each  bill  is  filed  by  creditors  for  themselves,  and  all 
other  creditors  who  may  join  therein ;  the  cause  of  action  is 
the  alleged  negligence  of  the  defendants  as  directors  of  the 
bank  in  not  properly  conducting  its  business  and  preserving 
its  assets.  The  acts  charged  affects  all  the  creditors  alike. 
For  such  a  cause  a  single  creditor  could  not  maintain  a  suit  at 
law.  The  remedy  of  the  stockholders  must  be  in  a  form  to 
protect  the  interests  of  the  corporation  as  the  trustee  for  all 
the  stockholders  and  the  creditors :  Craig  v.  Gregg,  2  Norris,  19. 
And  by  analogy,  I  apprehend  a  bill  would  not  lie  by  a  single 
creditor  unless  some  special  damage  not  common  to  other 
creditors  was  averred.  The  reason  is  that  if  each  individual 
creditor  could  maintain  his  action,  the  directors  might  be 
bankrupted  and  nothing  left  for.  the  general  creditors.  The 
bills  filed  may  be  regarded  as  bills  by  and  for  the  corporation : 
Chambers  v.  Waterman,  1  Legal  Gaz.  R.,  60.  The  alleged  acts 
of  negligence  complained  of,  were  a  wrong  and  injury  to  the 
corporation  by  means  of  which  the  creditors  have  been  injured, 
and  separate  bills  cannot  be  sustained  on  behalf  \>f  creditors 
any  more  than  by  the  corporation  directly. 

Had  the  creditors  the  right  to  file  a  bill?  Of  this  we  en- 
tertain no  doubt.     It  was  held  in  Watt's  Appeal,  28  P.  P.  S., 
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870,  that  the  shareholders  are  entitled  to  proceed  by  bill 
against  the  directors  of  a  corporation  for  mismanagement  of 
its  affairs:  Citing  Spering's  Appeal,  21  P.  F.  S.,  24,  and 
Gavenstine's  Appeal,  18  Wr.,  810.  It  is  settled  by  numerous 
cases  that  the  creditors  have  the  same  right.  That  the  share- 
holders are  not  joined  in  this  bill  as  complainants  is  of  no 
moment.  The  corporation  is  hopelessly  insolvent,  and  there 
will  be  nothing  left  for  them  in  any  event. 

It  was  urged,  however,  that  the  liability  of  the  directors  is  to 
the  corporation,  or  its  assignee ;  that  the  latter  having  com- 
menced a  suit  in  the  name  of  the  corporation,  he  is  entitled  to 
proceed  notwithstanding  the  equity  suits.  In  other  words, 
that  the  prior  suits  must  abate,  for  this  is  precisely  what  it  comes 
to.  The  suits  cannot  all  go  on  to  final  judgment  or  decree, 
else  the  defendants  might  have  three  judgments  against  them 
for  the  same  cause  of  action.  This  cannot  be  allowed.  It 
may  be  that  had  the  assignee  been  first  in  point  of  time  with 
his  suit,  such  suit  could  have  been  pleadable  in  abatement  or 
suspension  of  the  equity  suits.  But  he  did  not  do  so.  He 
neglected  or  delayed  to  bring  his  suit  until  after  the  bills  had 
been  filed.  To  one  of  these  bills  he  has  been  made  a  defend- 
ant. The  process  and  practice  in  equity  is  so  pliable,  that 
under  the  bill  complete  justice  may  be  done.  It  is  wholly 
immaterial  whether  he  is  a  plaintiff  or  a  defendant.  He  can 
change  his  position  and  become  a  plaintiff,  an  actor,  and  as 
such  may  press  the  bill  although  all  the  other  plaintiffs  should 
abandon  it.  It  is  said,  however,  that  the  assignee  is  thus 
compelled  to  ligitate  in  a  forum  not  of  his  own  choosing.  But 
it  seems  to  have  been  overlooked  that  the  same  may  be  said 
with  far  more  force  as  regards  the  creditors.  The  assignee  is 
but  a  trustee,  selected  by  the  very  men  whose  sins  of  com- 
mission or  omission  are  the  subject  of  this  investigation. 
What  superior  equity  has  the  assignee  to  select  his  forum  over 
the  heads  of  his  ceituis  que  trustent  who  are  the  creditors, 
vitally  interested  in  the  proceeding?  I  cannot  do  better  than 
to  introduce  here  the  remarks  of  the  late  Chief  Justice 
Sharswood,  in  the  case  of  Maish  v.  The  Savings  Fund,  while 
President  Judge  of  the  District  Court  of  Philadelphia :  "  As 
to  the  second  objection,  that  the  liability  of  the  officers  and 
directors  is  to  the  corporation  or  its  assignee.  No  doubt  the 
right  to  sue  at  law  is  in  these  parties.  But  then  they  are  but 
trustees,  and  it  seems  plain  that  if  the  corporation  is  so  con- 
stituted, as  is  this  one,  that  the  corporators  or  a  majority  of  them 
are  the  very  defendants,  the  cestuis  que  trustent  may  come  im- 
mediately into  court.  A  proceeding  in  equity  is  a  very  pliable 
process,  and  provided  all  the  necessary  parties  are  before  the 
Court,  so  that  the  decree  may  be  binding  upon  all,  it  mattei-s 
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little  whether  they  appear  as  complainants  or  defendants. 
Nothing  is  better  settled,  for  example,  that  if  an  executor  or 
administrator  refuse  to  collect  an  outstanding  debt  or  fund 
belonging  to  the  estate,  the  creditors,  legatees,  or  distributees 
may  bring  their  bill  against  the  person  by  whom  such  debt  is 
due,  making  the  delinquent  trustee  a  defendant  also :  Lancas- 
ter* V.  Evors,  4  Beavaii,  158.  So  a  residuary  legatee  of  a  de- 
ceased member  of  a  partnership,  in  a  bill  against  the  execu- 
toi-s  for  an  account,  may  join  the  surviving  partners  as  parties 
defendant,  in  order  to  have  a  full  account  of  all  the  personal 
assets  taken  at  the  same  time,  and  that,  says  one  case,  even 
without  any  charge  or  proof  of  collusion  :  Bowsher  v.  Watkins, 
1  Russ  &  Mylne,  277 ;  though  that  is  denied  in  a  later  case : 
Da  vies  v.  Davies,  2  Keen,  634.  But  surely  no  charge  of  collu- 
sion between  the  corporation  and  the  other  defendants  is 
necessary  when  the  other  defendants  are  the  very  corpor- 
ators themselves.  If,  then,  the  corporation  need  not  be 
plaintiff,  how  does  their  voluntaiy  assignee  stand  in  a  bet- 
ter place?  It  would  be  to  allow  the  defaulting  corporators 
•to  choose  the  hand  which  is  to  administer  to  them  the  chas- 
tisement they  have  incurred ;  and  however  satisfactory  might 
be  the  security  given  by  the  assignee,  there  would  be  a  great 
difference  in  the  mode  in  which  the  suit  would  be  prosecuted 
in  the  hands  of  a  friend,  or  in  the  hands  of  the  defrauded 
cestuis  que  trustent." 

It  is  said,  however,  that  when  the  right  of  action  is  in  the 
corporation  or  its  assignee,  a  bill  will  not  lie  by  creditors  until 
after  a  demand  upon,  and  a  refusal  by  .the  corporation  to  pro- 
ceed, and  that  such  demand  and  refusal  must  be  averred  in 
the  bill. 

This  is  true  where  the  right  of  action  is  exclusively  in  the 
corporation,  and  where  there  has  been  neither  neglect  nor 
refusal  to  bring  suit.  Thus,  where  a  corporation  has  neg- 
lected to  call  in  instalments  of  stock,  I  apprehend  a  creditor's 
bill  would  not  lie  to  compel  payment  thereof  until  after  a  de- 
mand upon  the  corporation  to  call  in  and  collect  the  same, 
and  its  refusal  to  do  so.  It  seems  equally  clear  both  upon 
reason  and  authority  that  where  the  wrong  complained  of  was 
perpetrated  by  the  managere  of  the  corporation  themselves, 
the  creditors  may  come  immediately  into  Court  with  their  bill: 
Morawetz  on  Private  Corporations,  §  386,  and  cases  there 
cited.  Why  ask  a  board  of  directors  to  commence  a  suit 
against  themselves?  And  if  they  should  comply  with  such 
request,  what  confidencg^  would  the  creditoi-s  have  tluit  it  would 
be  prosecuted  with  effect?  The  fact  of  the  existence  of  a 
voluntary  assignee  does  not  change  the  rule.  He  stjinds  upon 
the  foot  of  his  assignors,  is  selected  by  them,  and  may  be  pre- 
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Bumed  to  be  a  friendly  assignee.  We  have  no  reason  to  sup 
pose  that  the  assignee  of  the  Penn  Bank  would  not  do  his  full 
duty,  but  we  are  speaking  of  general  principles,  not  particular 
persons.  He  might  have  brought  a  suit  before  the  bill  was 
filed,  but  did  not.  The  creditors  had  a  right  to  file  their  bill ; 
it  covers  the  same  ground  as  the  suit  at  law,  and  we  are  of 
opinion  that  a  decree  under  it  would  conclude  all  parties,  and 
be  a  bar  to  any  proceedings  at  law. 

It  remains  to  notice  one  or  two  technical  matters.  It  is 
alleged,  (1)  That  the  plea  is  double;  and  (2)  That  the 
parties  are  not  the  same.  The  pleadings  in  this  case  do  not 
indicate  the  highest  degree  of  skill,  and  in  this  respect  we  do 
not  think  either  side  has  much  advantage  over  the  other.  If 
the  plea  was  open  to  the  objection  of  being  double  it  might 
have  been  stricken  off  upon  application  made  at  the  proper 
time :  Pittsburgh  &  Conn.  R.  R.  Co.  v.  Mt.  Pleasant  R.  R. 
Co.,  26  P.  F.  S.,  481 ;  Steph.  on  Pleading,  276.  We  are  not 
disposed  to  rule  the  case  at  this  stage  upon  grounds  so  purely 
formal.  Nor  is  there  any  merit  in  the  point  that  the  parties 
are  not  the  same.  They  are  substantially  the  same.  Each  is 
an  action  by  or  for  the  corporation  for  the  benefit  of  all  its 
creditors,  against  the  same  defendants. 

Judgment  affirmed. 


Wildee  versus  McKee  et  al. 

1.  Trespass  on  the  case  for  conspiracy  to  defame  and  thereby  iniure 
another  in  his  particular  vocation  or  business  may  be  maintained  when- 
ever in  pursuance  of  such  unlawful  combination,  means  have  been 
employed  which  tended  to  eflfeetuate  and  to  a  greater  or  less  extent 
accomplished  the  object  of  the  conspirator. 

2.  All  matters  recited  in  the  declaration  by  way  of  inducement  or  charged 
therein  to  have  been  done  or  committed  by  the  defendant  so  far  as  they 
are  not  wholly  irrelevant  must  be  accepted  as  true  upon  demurrer  to 
the  declaration  by  the  defendant. 

S.  The  plaintiflf  in  his  declaration  averred  that  he  was  by  profession  a 
teacher,  that  the  defendants  conspired  with  their  confederates  to  ruin 
him  in  his  profession  and  in  pursuance  and  in  execution  of  their  said 
conspiracy  maliciously  spoke  and  published  of  him  in  his  profession  as 
teacher,  words  (set  forth  at  length  with  innuendoes)  which  imputed  to 
him  the  want  of  integrity  and  capacity,  mental  and  moral,  followed  by 
an  averment  of  special  oamage : 

Held,  that  it  was  error  to  sustain  a  demurrer  to  the  sufficiency  of  the 
declaration. 

November  11th,  1885.    Before   Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Stebrbtt,  Green  and  Clark,  JJ. 
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Ebbob  to  the  Court  of  Common  Pleas  No.  1  of  AUeg'heny 
C0}mty:  Of  October  and  November  Term,  No.  188. 

This  action  was  brought  by  John  Wildee  against  Alexander 
McC.  Milligan,  John  A.  McEee,  James  R.  W.  Sloane,  and  David 
B.  Wilson,  in  which  the  defendants  were  summoned  to  answer  a 
plea  of  trespass  on  the  case  for  conspiracy.  The  declaration 
is  against  A.  M.  Milligan,  J.  A.  McKee,  J.  R.  W.  Sloane,  and 
D.  B.  Wilson,  as  having  conspired  with  G.  M.  Elliot,  Mary 
Miller,  J.  H.  Pickens,  and  Duncan  Echols,  in  the  Common- 
wealth of  Alabama;  J.  M.  Faris,  in  the  Commonwealth  of 
Illinois ;  and  David  B.  Gregg,  in  the  Commonwealth  of  New 
York;  and  others  to  the  plaintiff  known  and  unknown  to 
defame  with  the  intent^  or  for  the  purpose  of  injuring  him  in 
his  good  name  and  in  his  business  and  profession  of  teaching, 
and  to  cause  it  to  be  suspected  and  believed  that  the  plaintiff 
was  chargeable  with  insanity  and  monomania  on  the  subject 
of  adultery  and  whoredom,  bad  character,  disobedience  to  em- 
ployers, and  libelling,  and  also  for  actually  injuring  him  in  his 
reputation  and  business  and  profession  of  teaching,  in  pursu- 
ance and  execution  of  their  conspiracy.  The  declaration 
contained  seven  counts,  in  the  first  of  which  is  set  forth  the 
conspiracy  to  defame;  in  the  second  and  third  counts,  the 
charge  or  imputation  of  insanity  and  monomania  on  the  sub- 
ject of  adultery  and  whoredom ;  in  the  fourth  count  the  charge 
of  bad  character;  in  the  fifth  count  that  of  disobedience  to 
employers ;  and  in  the  sixth  and  seventh  counts,  the  charge  of 
libelling. 

In  the  sixth  count  the  plaintiff  charges  that  the  defendants 
are  guilty  of  slander,  in  that  he  printed  and  disseminated  a 
paper,  in  which  certain  persons  have  been  scandalized. 

The  defendants  demurred  to  the  declaration,  and  alleged 
that  the  declaration  and  the  matters  therein  contained  were 
not  suflScient  in  law  to  maintain  the  action.  They  also  speci- 
fied nine  causes  for  demurrer,  in  which  they  contend,  inter  alioy 
that  the  declaration  is  improper  and  insufficient  in  form ;  that 
it  erroneously  charges  them  jointly  with  speaking  and  publish- 
ing the  alleged  oral  slander;  that  the  words  alleged  to  be 
slanderous  are  not  actionable;  that  the  innuendoes  vitiate  the 
declaration  by  enlarging,  extending,  and  changing  the  mean- 
ing or  sense  of  the  words  charged ;  and  that  the  statement  or 
specification  of  damages  contained  in  the  declaration  is  eiTO 
neous.     The  plaintiff  joined  in  the  demurrer. 

The  court  sustained  the  demurrer,  whereupon  the  plaintiff 
took  this  writ,  assigning  for  error  inter  alia  the  judgment  of 
the  court  in  sustaining  the  demurrer. 

A.  M.  WaUon,  (W.  Q.  Crawford  with  him)  for  plaintiff  in 
error. 
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A.  M,  Braum^  (R,  JS.  Stewart  with  him)  for  defendants  in 
error. 

Mr.  Justice  Sterrett  delivered  the  opinion  of  the  court 
January  4th,  1886. 

It  cannot  be  doubted  that  trespass  on  the  case  for  conspiracy 
to  defame  and  thereby  injure  another  in  his  particular  avoca- 
tion or  business  may  be  maintained  whenever,  in  pursuance  of 
such  unlawful  combination,  means  have  been  employed  which 
tended  to  effectuate  and,  to  a  greater  or  less  extent,  accom- 
plished the  object  of  the  conspirators:  Mott  v.  Danforth,  6 
Watts,  804-6 ;  Haldeman  v.  Martin,  10  Barn,  869 ;  Hood  v. 
Palm.,  8  Id.,  237-9.  In  the  last  case  it  is  said :  "  A  con- 
spiracy to  defame  by  spoken  words,  not  actionable,  would  be  a 
subject  of  prosecution  by  indictment;  and  if  so,  then  equally 
so  a  subject  of  prosecution  by  action,  by  reason  of  the  pre- 
sumption that  injury  and  damage  would  be  produced  by  the 
combination  of  numbera Defamation  by  the  out- 
cry of  numbers  is  as  resistless  as  defamation  by  the  written  act 
of  an  individual.  The  mode  of  publication  is  different ;  and  it 
is  for  this  reason  that  an  action  lies,  at  the  suit  of  one  who  has 
been  the  subject  of  a  conspiracy,  whenever  an  indictment 
would  lie  for  it."  As  an  illustration  of  the  principle,  it  is  said 
an  indictment  lies  for  a  conspiracy  to  vex  or  annoy  another, 
for  instance,  to  hiss  a  play  or  an  actor,  right  or  wrong ;  and 
hence,  if  the  subject  of  such  a  conspiracy  has  been  damnified 
thereby,  a  civil  action  may  be  maintained.  Words  which  im- 
pute the  want  of  integrity  or  capacity,  whether  mental,  moral 
or  pecuniary,  in  the  conduct  of  a  profession,  trade  or  calling, 
in  which  the  party  unjustly  accused  is  engaged,  are  actionable: 
4  Minor's  Inst.,  880,  and  authorities  there  cited. 

The  only  question  suggested  by  the  record  is  whetlier  in  the 
declaration,  drafted  by  himself,  the  plaintiff  has  presented  a 
case  that  fairly  comes  within  tlie  principles  recognized  by  the 
foregoing  authorities.  If  he  has,  the  learned  court  erred  in 
entering  judgment  for  the  defendants  on  the  demurrer.  In 
considering  the  question,  it  must  be  borne  in  mind  that  the 
defendants,  by  demurring  to  the  declaration,  admit  for  present 
purposes  the  truth  of  all  mattei-s  well  pleaded  therein.  It  fol- 
lows therefore  that  all  matters  recited  in  the  declaration  by 
way  of  inducement,  or  charged  therein  to  have  been  done  or 
committed  by  the  defendants,  so  far  as  they  are  not  wholly 
irrelevant,  must  be  accepted  as  true. 

Plaintiff  avers  in  substance,  that  prior  to  the  commission  by 

defendants  of  the  several  grievances  thereinafter  mentioned, 

he  had  deservedly  earned  and  enjoyed  the  confidence  and 

esteem  of  his  neighboi-s  and  acquaintances ;  that  he  was  em- 

1  Amerman— 22 
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ployed  as  a  teacher  by  the  Central  Board  of  Missions  of  the 
Reformed  Presbyterian  Church, and  engaged  in  "the  business 
and  profession  of  a  teacher,  whereby  he  acquired  great  gains, 
profits  and  advantages,  and  had  always  conducted  himself  in 
said  business  and  profession  with  capacity,  uprightness,  obedi- 
ence, probity,"  &c.  He  then  charges,  inUr  alia^  as  follows: 
"Yet  the  defendants,  well  knowing  the  premises  and  greatly 
envying  the  happy  state  and  condition  of  said  plaintifif,  but 
contriving  and  falsely  and  maliciously  intending  to  injure  him 
in  his  good  name,  fame  and  credit,  and  in  his  aforesaid  busi- 
ness and  profession,  and  to  bring  him  into  public  scandaU 
infamy  and  disgrace  with  and  amongst  all  his  neighbors  and 

other  good  and  worthy  citizens, and  cause  it  to  be 

suspected  and  believed  that  said  plaintiff  was  not  fit  to  be 
employed  as  a  teacher,  and  that  he  was  chargeable  with  in- 
sanity and  monomania and  to  vex,  harass,  oppress, 

impoverish  and  wholly  ruin  the  said  plaintiff  in  his  aforesaid 
business  and  profession,  and  otherwise, wickedly,  un- 
lawfully and  maliciously,  did  agree,  confederate,  combine  and 
form  themselves  into  a  conspiracy  to  defame." 

It  is  conceded  that  the  foregoing  recitals  and  averments, 
without  more,  are  insufficient;  but  the  plaintiff  proceeds  to 
charge  "that  the  said  defendants  having  conspired  with  their 
confederates  as  aforesaid,  further  contriving  and  intending  as 
aforesaid,  heretofore  and  in  pursuance  and  execution  of  their 
said  conspiracy,  to  wit,  on  the  day  and  year  aforesaid,  at  Alle- 
gheny county  aforesaid,  in  a  certain  discourse  which  the  said 
defendants  had  in  the  presence  and  hearing  of  divers  persons, 
falsely  and  maliciously  spoke  and  published  of  and  concerning 
the  said  plaintiff,  and  of  and  concerning  him  in  his  said  busi- 
ness and  profession,  and  of  and  concerning  his  capacity  and 
behavior  while  he  was  in  the  employ  of  the  said  Board  .... 
as  aforesaid,  the  false,  scandalous,  malicious  and  defamatory 
words  following,  that  is  to  say,  "  The  man  (meaning  the  said 
plaintiff)  must  not  be  right  in  his  mind,  thereby  meaning  that 
the  said  plaintiff  was  incapacitated  for  his  sslid  business  and 
profession  on  account  of  insanity  and  monomania  on  the  sub- 
ject of  adultery  and  whoredom." 

CoJIpled,  as  this  count  is,  with  the  recitals  and  averments 
by  which  it  is  preceded,  and  followed  by  an  averment  of  spec- 
ial damages,  we  cannot,  in  view  of  the  authorities  above 
referred  to,  say  the  charge  therein  contained  is  not  actionable. 
We  have  no  right  to  indulge  in  any  speculation  as  to  the 
answer  the  defendants  may  make  to  the  charges  contained  in 
the  declaration.  They  elected  by  their  demurrer  to  take  the 
position  that  the  recitals  and  charges  contained  in  the  declara- 
tion, assuming  them  to  be  true,  are  insufficient  to  warrant  a 
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verdict  and  judgment  in  favor  of  plaintiff.    In  this  they  were 
sustained,  erroneously  as  we  think,  by  the  court  below. 

It  is  unnecessary  to  refer  particularly  to  the  remaining 
counts.  Similar  in  form  to  the  one  above  quoted,  they  sever- 
ally charge  overt  acts  of  the  defendants,  in  pui*suance  of  the 
alleged  conspiracy  to  defame  plaintiff,  consisting  in  the  publi- 
cation of  the  several  alleged  libellous  matters  set  forth  in  them 
respectively.  Whether  these  publications  were  made  as 
charged,  or  whether  they  were  justified  by  the  circumstances 
under  which  they  were  made,  can  only  be  properly  determined 
when  the  facts  are  fully  presented  to  the  court  and  jury. 

Judgment  reversed  and  a  procedendo  awarded. 


County  of  Clarion  versus  The  Western  Pennsyl- 
vania Hospital  for  the  Insane. 

1.  Under  the  provisions  of  the  Act  of  14th  of  May,  1874,  P.  L.  160,  entitled : 
"  An  Act  to  provide  for  the  cu8to<ly  of  insane  persons  charged  with  and 
acquitted  or  convicted  of  crime,^^  the  courtor  law  judge  or  that  county 
only  in  which  t^e  prisoner  was  convicted  has  jurisdiction  to  appoint  a 
commission  for  the  remorv^al  of  a  prisoner  from  the  penitentiary  to  the 
hospital. 

2.  The  court  or  law  judge  of  that  county  only  in  which  there  could  be  a 
lawful  trial  of  the  prisoner,  has  jurisdiction  to  appoint  a  conmiissioii  for 
the  removal  to  tlie  nospital  of  one  acquitted  of  a  crime  on  the  ground  of 
insanity. 

November  11th,  1885.  Before  Mercxtk,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas,  No.  1,  of  Allegheny 
county  :  Of  October  and  November  Term,  1885,  No.  219. 

Assumpsit  by  the  Western  Pennsylvania  Hospital  for  the 
Insane  against  the  County  of  Clarion.  Plea  non-assumpsit 
payment  with  leave. 

Lorenzo  Haight,  whose  place  of  settlement  was  in  Jefferson 
County,  was  convicted  of  rape  in  the  Oyer  and  Terminer  of 
Clarion  County,  and  sent  to  the  Western  Penitentiary. 

The  Court  of  Quarter  Sessions  of  Allegheny  County,  b}'  an 
order  under  its  seal,  directed  the  removal  of  said  prisoner  from 
the  Western  Penitentiary  to  the  Hospital  for  the  Insane  at 
Dixmont.  This  order  was  founded  on  proceedings  had  in  that 
court,  under  the  first  section  of  the  Act  of  May  14th,  1874,  P.  L. 
160.  The  order  directed  that  the  expense  of  the  removal  of 
said  prisoner  and  his  maintenance  at  the  hospital  be  paid  by 
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the  County  of  Clarion-  No  notice  of  the  proceedings  had  been 
given  to  Clarion  County. 

This  suit  was  brought  by  the  Hospital  against  the  County 
of  Clarion,  to  recover  said  expenses. 

The  defendant  submitted  the  following  points: 

1.  That  under  the  provisions  of  the  Act  of  14th  of  May, 
1874,  P.  L.  160,  entitled  **  An  Act  to  provide  for  the  custody 
of  insane  persons  charged  with  and  acquitted  or  convicted  of 
crime,"  the  court  or  a  law  judge  of  the  county  in  which  the 
prisoner  was  convicted  only  has  jurisdiction  to  appoint  a  com- 
mission for  removal  of  prisoner  from  the  penitentiary  to  the 
hospital,  and  as  the  evidence  in  this  case  shows  that  said  pris- 
oner was  convicted  in  Clarion  County,  the  order  issued  by  the 
Court  of  Quarter  Sessions  of  Allegheny  County  is  void,  and 
under  the  evidence  the  County  of  Clarion  is  not  liable  and  the 
verdict  should  be  for  the  defendant.  Refused  and  reserved. 
(First  assignment  of  error.) 

2.  That  the  Act  of  Assembly  mentioned  in  the  first  point  is 
a  general  law  and  did  not  repeal  the  several  prior  local  acts 
relating  to  the  West  Pennsylvania  Hospital,  and  the  Court  of 
Quarter  Sessions  of  Allegheny  County  was  not  authorized  to 
transfer  said  prisoner  from  the  penitentiary  to  the  hospital,  and 
under  the  evidence  the  verdict  should  be  for  the  defendant. 
Refused  and  reserved.     (Second  assignment  of  error.) 

3.  Xbat  under  all  the  evidence  the  verdict  of  the  jury  should 
be  for  the  defendant.  Refused.  (Third  assignment  of  error.) 
Verdict  for  the  plaintiff,  subject  to  the  points  reserved. 

The  Court,  Collier,  J.,  filed  the  following  opinion  on  the 
points  reserved. 

On  the  trial  of  this  case  it  appeared  that  Lorenzo  Haight 
had  been  tried  and  convicted  in  Clarion  County,  of  the  crime 
of  rape,  and  had  been  duly  sentenced  by  the  court  of  that 
county  to  serve  a  term  in  the  Western  Penitentiary,  located 
in  Allegheny  County. 

While  undergoing  his  sentence  in  the  said  institution,  the 
said  Lorenzo  Haight  was  found  to  be  insane,  by  proceedings 
under  the  Act  of  May,  1874,  P.  L.  of  1874, 160,  and  committed 
to  the  Western  Penitentiary  Hospital  for  the  Insane,  by  the 
Court  of  Quarter  Sessions  of  Allegheiiy  County^  to  be  main- 
tained there  at  the  expense  of  Clarion  County. 

The  above  facts  were  admitted  and  undisputed. 

The  Act  of  May  14th,  1874,  sec.  1st,  provides :  "  Whenever 
any  person  is  imprisoned  within  the  Commonwealth,  convicted 
of  any  crime  whatsoever,  or  charged  with  any  crime  and  ac- 
quitted on  the  ground  of  insanity,"  application  in  writing  may 
be  made  by  the  warden,  superintendent,  physician,  or  any  io: 
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iqpector  of  the  penitentiary  or  prison  in  which  such  person  is 
imprisoned,  to  the  court  hereinafter  named,  or  any  law  judge 
thereof,  "  which  application  shall  certify  under  oath  or  aflSrm- 
ation  that  such  prisoner  is  believed  to  be  insane,  and  shall 
request  that  such  prisoner  shall  be  removed  to  a  hospital  for 
the  insane,*'  "whereupon  it  shall  be  lawful  for  any  judge 
learned  in  the  law  of  any  court  within  this  Commonwealth 
having  immediate  cognizance  of  the  crime  with  which  such 

Erisoner  is  charged,  or  of  the  court  by  which  such  prisoner 
as  been  convicted,  to  appoint  a  commission  of  three  citi- 
zens," etc. 

It  seems  to  us  that  this  Act,  its  provisions  being  in  the  alter- 
native, gives  jurisdiction  to  two  classes  of  courts — ^first,  to  a 
law  judge  of  any  court  within  the  Commonwealth,  having  im- 
mediate cognizance  of  the  crime  charged ;  and  second,  to  the 
court  by  which  the  person  was  convicted.  It  was  not  neces- 
sary therefore  that  the  petition  for  the  removal  of  the  insane 
convict  to  the  hospital  should  be  made  to  the  Court  of  Clarion 
County. 

As  to  the  second  point,  we  are  unable  to  see  how  the  local 
or  special  Acts  relating  to  the  hospital,  interfere  with  the  gen- 
eral Act  of  1874,  and  we  do  not  think  they  do. 

And  now  September  18th,  1885,  judgment  is  entered  on  the 
verdict  of  the  plaintiff,  on  the  questions  of  law  reserved  on 
payment  of  the  verdict  fee. 

Judgment  was  entered,  whereupon  the  defendant  took  this 
writ  assigning  for  error  the  refusal  by  the  court  of  the  defend- 
ant's points. 

B,  J,  Beidy  (with  whom  was  A.  B.  Reid^')  for  plaintiff  in 
error. 

George  Shiras^  Jr,^  (with  whom  was  George  ShiraSj  8d,)  for 
defendant  in  error. 

'  Mr.  Justice  Tbunkby  delivered  the  opinion  of  the  Court, 
January  4th,  1886. 

Two  classes  of  persons  are  made  subjects  of  proceedings 
under  the  Act  of  May  14th,  1874,  "  to  provide  for  the  custody 
of  insane  persons  charged  with  and  acquitted  or  convicted  of 
crime."  1.  Any  person  who  is  imprisoned  within  this  Common- 
wealth, convicted  of  any  crime  whatsoever.  2.  Any  person 
who  is  imprisoned  charged  with  any  crime  and  acquitted 
on  the  ground  of  insanity. 

Application  for  removal  of  any  person  to  a  hospital  for  the 
insane  may  be  made  "  to  the  Court  hereinafter  named,  or  any 
law  judge  thereof;"  that  is,  to  **any  judge  learned  in  the  law 
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of  any  court  within  this  Commonwealth  having  immediate 
cognizance  of  the  crime  with  which  such  prisoner  is  charged, 
or  of  the  court  by  which  such  prisoner  has  been  con- 
victed." Clearly  the  court,  or  any  law  judge  thereof,  by  which 
the  prisoner  was  convicted  has  jurisdiction  of  one  class.  In  all 
other  cases  the  prisoner  is  one  who  has  been  tried  and  acquitted 
on  the  ground  of  insanity,  and  application  shall  be  made  to 
the  court,  or  a  law  judge  thereof,  having  immediate  cognizance 
of  the  crinie  with  which  such  prisoner  is  charged.  Is  it  possible 
that  any  court  can  have  cognizance  of  such  crime  other  than  a 
court  in  the  county  where  the  prisoner  was  tried  ?  The  con- 
text shows  that  "  cognizance "  is  used  in  the  sense  of  "  the 
right  to  take  notice  of  and  determine  a  cause.**  That  right 
exists  only  where  the  crime  was  committed,  or  in  a  county 
where  the  prisoner  may  be  legally  tried.  The  Courts  of  Oyer 
and  Terminer  have  jurisdiction  of  all  crimes.  It  is  not  the  in- 
tendment of  the  statute  to  give  that  court,  or  any  other 
criminal  court,  in  any  county,  jurisdiction  of  applications 
relative  to  prisonei*s  tried  and  convicted,  or  acquitted  on  the 
ground  of  insanity,  in  the  courts  of  other  counties. 

It  is  suggested  in  the  argument  by  the  defendant  in  error, 
that  the  Legislature  intended  that  when  the  prisoner  was  con- 
fined in  the  jail  of  the  county  wherein  he  had  been  tried,  the 
court  of  that  county  should  pass  on  the  question  of  insanity 
and  order  the  removal ;  and  that  when  the  prisoner  is  in  a 
penitentiary  the  court  of  corresponding  jurisdiction  in  the 
county  where  the  penitentiary  is  located,  should  have  the  power 
to  act.  Had  such  been  the  intent,  how  easily  it  could  have 
been  expressed.  But,  instead,  it  is  reasonably  well  ex- 
pressed that  as  to  persons  in  one  class,  whether  in  jail  or 
penitentiary,  application  should  be  made  to  a  court  or  judge  in 
the  county  where  the  prisoner  was  convicted ;  and  as  to  pris- 
oners of  the  other  class,  the  application  shall  be  made  to  the 
court  or  judge  in  the  county  or  district  where  there  could  be 
lawful  trial  of  the  prisoner. 

The  defendant's  first  and  third  points  should  have  been 
affirmed,  but  they  were  reversed  and  the  verdict  taken  subject 
thereto.  ^_^ 

Judgment  regep¥#d,  and  now  judgment  is 
entered  for  the  defendant  non  obitante 
veredicto. 
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fiummell,  Administrator,  verstts  Dilworth,  Porter 
&  Co.,  Limited. 

Rummell  versus  Same. 

1*  The  relation  of  Master  and  Servant  exists  where  the  latter  is  employed, 
not  by  the  Master  directly,  but  by  an  employee  in  charge  of  a  part  of 
liie  Master^s  business  with  authority  to  engnj^e  assistants  therein ;  and 
the  fact  that  the  subordinate  employee  reoeives  compensation  propor- 
tioned to  the  work  done  does  not  alter  the  case. 

2.  A  Master  must  provide  and  maintain  reasonably  suitable  instruments  and 
means  to  carry  on  his  business  so  that  his  servant  may  perform  his  du- 
ties with  relative  safety  and  without  exposure  to  dangers  not  reason- 
ably incident  to  liis  employment. 

3.  The  scope  of  duty  within  which  a  servant  is  entitled  to  protection  is  to  be 
defined  by  what  he  was  employed  to  perform,  and  by  what,  with  the 
knowledge  and  approval  of  ms  employer  he  actually  did  perform, 
rather  than  by  Hie  verbal  designation  of  his  position. 

4.  A  servant  who  has  had  a  full  and  fair  opportunity  of  becoming  ac- 
quainted with  the  risk  of  his  situation,  and  who  has  made  no  complaint 
to  his  Master  as  to  a  danger  to  which  he  is  exposed,  but  continues  to 
work  voluntarily,  notwithstanding  the  same,  must  be  held  to  have  as- 
sumed for  himself  the  risk  of  the  injury  to  the  danger  of  which  he  is 
exposed. 

5.  A  boy  was  engaged  to  work  on  a  train  of  rollers  in  a  spike  mill,  after 
having  been  at  work  a  few  days  he  was,  while  fulfilling  his  duty,  caught 
by  the  cogs  of  the  rollers,  drawn  in  and  hurt ;  a  board  protection  ex- 
tended fdon^  the  ix)llers,  but  stopped  short  of  the  point  at  which  the  boy 
had  to  stand  to  perform  part  of  nis  work  about  the  rollers ;  had  the 
board  extended  mree  feet  further  than  it  did  he  could  have  done  his 
work  in  safety : 

Ifeldy  there  was  sufficient  evidence  of  negligence  on  the  part  of  the 
employer  and  mill  owner  to  require  the  submission  of  the  case  to  the 
jury. 

November  11th,  1885.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas  No.  1,  of  Allegheny 
County :  Of  October  and  November  Term,  1885,  Nos.  208 
and  209. 

These  were  two  actions  brought  in  the  Court  below  against 
the  same  defendants,  Dilworth,  Porter  &  Co.,  Limited,  one  by 
George  Rummell,  Jr.,  a  minor,  to  recover  for  injuries  suffered 
through  the  alleged  negligence  of  the  defendants,  the  other  by 
George  Rummell,  Sr.,  rather  of  the  said  Geoi*ge  Rummell,  Jr., 
to  recover  for  the  loss  of  his  son's  services,  and  for  expenses, 
medicine,  etc.,  rendered  necessary  by  the  sanie  cause. 
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The  negligence  set  up  in  the  declaration  in  each  case  was 
the  same,  and  was  charged  as  follows :  The  defendants,  on  the 
10th  day  of  September,  1881,  had  in  their  employ,  George 
Rummell,  Jr.,  as  a  laborer  in  their  spike  mill,  in  the  80th  ward, 
city  of  Pittsburgh,  near  certain  roller^,  machinery  and  appli- 
ances in  said  mill.  That  it  was  defendant's  duty  to  furnish, 
keep  and  maintain  said  machinery  that  the  same,  while  in 
motion,  should  be  in  safe  and  proper  condition,  with  proper 
guards  and  lights,  so  that  the  said  George  might  safely,  and 
without  peril  to  life  and  limb,  labor  and  work  in  said  mill, 
etc.,  that  the  defendants  did  not  exercise  due,  ordinary  and 
proper  care  in  guarding  against  danger  to  said  George  and 
others,  who  worked  at  and  near  certain  rollers,  cogwheels,  and 
machinery  therein  on  said  day,  but  wholly  failed  therein,  es- 
pecially to  place  and  maintain  at  and  near  said  cogwheels  a 
guard  to  protect  the  plaintiff  from  hurt  and  injury ;  that,  by 
reason  of  such  failure  and  neglect  on  part  of  defendants,  on 
said  day  and  year,  the  said  George,  a  minor,  while  he  was  em- 
ployed in  defendants  mill,  near  said  cogwheels  then  in  rapid 
motion,  was  injured  by  having  his  right  leg  caught  in  said 
cogwheels,  and  broken,  crushed  and  bruised,  causing  him  great 
bodily  pain,  and  wholly  disabling  him  from  labor  in  defend- 
ants mill,  or  elsewhere,  for  life,  so  that  he  was  unfit  to  labor 
or  support  himself  by  reason  thereof. 

The  defendants  pleaded  in  each  case,  not  guilty. 

The  two  cases  were  tried  together  before  the  same  jury, 
when  the  plaintiffs  proved  the  following  case :  George  Rum- 
mell, Jr.,  was  a  son  of  George  Rummell,  Sr.,  and  on  the  10th 
day  of  September,  1882,  was  about  seventeen  years  old.  Young 
Rummell  was  employed  by  the  defendants  as  "  dragger  down 
in  their  spike  mill :  in  that  capacity  it  was  his  duty  to  drag 
heated  pieces  of  billets  of  old  iron  rails  out  of  a  furnace  and 
place  them  a  few  feet  distant  in  a  train  of  ten  pairs  rollers  by 
which  they  were  reduced  to  spikes.  The  rollers  were  so  con- 
structed that  the  head  rollers  were  wider  apart  than  the  others 
as  the  billets  passed  along  the  train ;  the  train  was  protected 
along  its  sides  where  the  cogwheels  were  exposed  when  in  mo- 
tion, with  guard  boards  two  feet  high,  extending  from  the 
second  pair  of  rollers  to  the  lower  end  of  the  train,  but  the  cog- 
wheels of  the  two  head  pairs  of  rollers  were  left  unprotected 
and  the  cogs  were  exposed  when  the  "  draggers  down  *'  were 
required  to  work.  When  a  hot  billet  was  started  it  would 
sometimes  stick  at  the  first  rollers,  and  an  appliance  called  a 
gate  had  to  be  opened  to  let  it  pass  on  ;  this  had  to  be  done 
promptly,  as  otherwise  the  billet  would  cool  and  the  rollers 
might  be  broken  by  it,  and  there  was  always  another  billet 
ready  to  start.    The  gate  was  between  the  first  and  second 
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rollers,  where  there  was  no  guard  board,  and  the  person  open- 
ing the  gate  would  step  to  one  side  of  the  rollers  and  open 
the  gate  by  throwing  off  a  ring  from  the  top  of  the  two  iron 
rods  extending  perpendicularly  above  the  rollers.  This  done 
the  billet  would  pass  into  the  second  pair  of  rollers.  The 
gate  had  then  to  be  at  once  closed.  To  do  this  it  was  neces- 
sary to  stand  beside  the  cogs  in  rapid  motion  and  reach 
over,  catch  the  gate  rods  with  his  hands,  draw  them  together 
and  replace  the  ring.  This  duty  was  dangerous  on  account 
of  the  revolving  cogs  being  exposed  and  the  liability  of  the 
**dragger8* "  clothing  to  be  caught  therein;  had  the  guard  boards 
extended  three  feet  further,  so  as  to  cover  the  cogs  on  the 
first  two  pairs  of  rollers,  as  they  did  the  other,  the  danger  of 
being  caught  would  have  been  avoided.  It  appeared  that 
the  duty  of  opening  and  closing  the  gates  was  more  especially 
that  of  the  roller  boss,  but  that  the  "  draggers  "  were  accus- 
tomed to  perform  it  and  regarded  it  as  part  of  their  duty. 
On  the  day  before  mentioned,  about  4  o'clock  in  the 
morning,  while  the  mill  was  dark  and  not  provided  with  suffi- 
cient light  to  show  clearly  the  movements  of  the  machinery, 
Rummell,  who  was  on  duty,  while  opening  the  gate  had  his 
trousers  caught  by  the  cogs,  was  drawn  in  to  the  machinery 
and  had  his  leg  terribly  crushed  by  the  revolving  cogs.  It 
also  appeared  by  the  plaintiffs  evidence  that  Rummell's  im- 
mediate employment  was  by  one  Richards,  the  roller  boss,  who 
paid  him  his  wages,  and  that  he  had  been  employed  in  the 
defendants  mills  about  five  days  before  the  day  of  the  acci- 
dent. 

The  plaintiffs  having  rested.  Collier  J.,  on  motion  of  the 
defendants  entered  a  compulsory  nonsuit  in  each  case,  which 
nonsuits  the  Court  in  banc  refused  to  take  off. 

The  plaintiffs  took  these  writs  assigning  for  error  the  refusal 
of  the  court  to  take  the  judgments  of  nonsuit  in  each  case. 
After  the  trial  in  the  Court  below  George  Rummell,  Jr.,  died 
and  the  suit  in  his  case  was  prosecuted  by  George  Rummell, 
Sr.,  administrator  of  his  son's  estate. 

A.  M.  Watson^  for  plaintiffs  in  error. — An  employer  is 
bound  to  provide  ordinarily  safe  appliances  and  machinery  and 
to  keep  them  in  proper  condition  for  the  protection  of  his  em- 
ployees, failing  in  these  respects  an  employer  is  liable  to  his 
employee  for  injuries  suffered  through  such  failure  of  duty: 
Pittsburgh  &  Connellsville  R.  R.  Co.  v.  Sentmeyer,  92  Pa.  St., 
280.  The  case  should  have  been  submitted  to  the  jury :  Baker 
V.  A.  V.  R.  R.,  95  Pa.  St.,  211;  R.  R.  v.  Heil,  5  W.  N.  C,  91 ; 
R.  R.  V.  Foxley,  Pitts.,  L.  J.,  Oct.  14th,  1885 ;  Maynes  v.  At- 
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water,  88  Pa.  St.,  497 ;  Smyth  v.  Craig,  8  W.  &  S.,  14;  Bevan 
V.  Ins.  Co.,  9  Id.,  187. 

Wm.  R.  Blair^  (with  him  John  Dalzelt)  contra, — There  was 
no  evidence  of  negligence  on  the  part  of  the  defendants,  there 
is  no  evidence  that  the  maohinerj  was  not  sound,  complete 
and  of  first  class  material.  Will  any  Court  say  that  because 
in  a  large  mill  covering  a  large  block  of  ground  a  single  board 
happens  to  be  three  feet  shorter  than  the  space  it  is  intended 
to  cover,  a  jury  is  at  liberty  to  find  negligence,  especially  when 
there  is  no  evidence  that  the  defendant  ever  had  any  thing  to 
do  with,  or  any  knowledge  of  the  board,  its  placing,  dLsplace- 
ment  or  condition  there?  There  is  no  evidence  from  which 
an}*^  obligation  to  have  a  board  there  at  all  can  be  inferred. 

A  Master  is  not  an  insurer  of  his  servant's  safety.  The 
obligation  is  simply  to  use  ordinary  care  in  the  selection  and 
care  of  the  machinery  at  which  the  servant  works :  Priestley 
v.  Fowler,  8  M.  &  W.  1 ;  Wright  v.  R.  R.,  26  N.  Y.,  662 ;  Hay- 
den  V.  Man'fg  Co.,  29  Conn.,  648  ;  Pavne  v.  Reese,  12  W.  N- 
C,  97  ;  Mansfield  Co.  v.  McEnery,  10  Norris,  186 ;  P.  &  O.  R. 
R.  Co.  V.  Sentmeyer,  11  Id.,  276. 

Rummell  was  hurt  while  acting  out  of  the  line  of  his  em- 
ployment ;  it  was  no  part  of  the  "dragger  downs"  duty  to  close 
the  gate ;  therefore,  being  injured  while  doing  something  he  had 
voluntarily  undertaken  he  cannot  recover :  Brown  v.  Byroads, 
47  Ind.,  436;  P.  &  C.  R.  R.  v.  Sentmeyer,  Bupra;  McGlynn  v. 
Brodie,  81  Cal.,  876  ;  Wharton  Negl.,  §§  216,  244 ;  2  Thompson 
Negl.,  p.  1016. 

Rummell  was  hurt  by  one  of  the  ordinary  risks  of  his  em- 
ployment t  Hayden  v.  Man'fg  Co.,  29  Conn.,  648 ;  Man'fg  Co. 
V.  Ballon,  71  111.,  417;  Buzzell  v.  Man'fg  Co.,  48  Me.,  121; 
Dynen  v.  Leach,  26  L.  J.  Exch.  N.  S.,  221 ;  Stone  v.  Oregon 
Man'fg  Co.,  4  Or.,  52;  Ladd  v.  R.  R.  Co.,  119  Mass.,  412; 
Frazier  r.  R.  R.  Co.,  2  Wr.,  104 ;  P.  &  C.  R.  R.  Co.  v.  Sent- 
meyer, Bupra;  Mansfield  Co.  v.  McEnery,  supra;  G.  &  C.  P. 
R.  W.  Co.  V.  Bresmer,  1  Out.,  108. 

Mr  Justice  Clahk  delivered  the  opinion  of  the  Court,  Jan- 
uary 4th,  1886. 

The  defendants,  Dilworth,  Porter  &  Co.,  Limited,  are  the 
owners  of  a  spike  mill  in  the  city  of  Pittsburg.  The  plaintiff 
was,  at  the  time  of  the  injury  complained  of,  an  operative  or  la- 
borer in  that  mill ;  he  was  employed  by  Wm.  Richards,  the  roller 
boss,  and  was  paid  by  hira,  but  whether  he  was  directly  in  the 
defendant's  employ,  or  indirectly  as  the  assistant  of  Richards, 
he  may  be  treated  as  their  employee.  He  was  engaged  in  the 
work  of  the  defendants,  upon  their  machinery,  and  the  de- 
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fendanU  were  themselves  operating  the  mill.  The  right  of 
the  roller  boss  to  employ  assistants^  is  clearly  shown,  and  as 
it  does  not  appear  that  he  was  an  independent  contractor,  it  is 
unimportant  that  the  amount  of  bis  compensation  was  meas- 
ured by  the  number  of  tons  manufactured.  The  plaintiff  was 
not  a  trespasser,  he  was  in  the  rightful  discharge  of  the  duties 
of  a  valid  employment.  The  relation  of  master  and  servant 
is  fairly  inferable  from  the  proofs,  and  the  defendants  are, 
therefore,  bound  to  the  performance  of  all  the  duties,  and  are 
entitled  to  the  protection  which  that  relation  affords. 

The  plaintiff  entered  the  defendant's  service  on  Tuesday,  6th 
March,  1881,  and  received  the  injury  at  four  o'clock  of  the  fol- 
lowing Friday  morning ;  he  was  seventeen  years  of  age,  and 
had  no  previous  experience  in  the  business  in  which  he  was 
employed.  His  duty  was  to  drag  heated  billets  of  iron  from 
the  furnace,  and  to  place  them  in  a  train  of  ten  pairs  of  rollers, 
by  means  of  which  they  were  finally  manufactured  into  spikes , 
he  was  designated  or  known  in  the  mill  as  a  "  dragger  down." 
Two  **  draggers  down  "  served  each  train  of  rollers  and  they  were 
required  to  move  with  rapidity ;  the  beat  and  exertion  were 
such  that  the  "  turn  "  did  not  exceed  one  hour,  and  when  the 
turn  was  over,  another  pair  supplied  their  places,  and  the  work 
was  continued  by  alternation. 

The  roUera  were  kept  in  motion  by  a  combination  of  cog- 
wheels at  the  end,  extending  all  along  the  sides  of  the  train. 
When  the  billet  was  placed  in  the  fii-st  pair,  it  would,  in  some 
instances,  stick  fast,  and  an  appliance  called  a  ^^gate  "  must  be 
opened  to  allow  it  to  pass  through ;  this  gate  was  between  the 
first  and  second  pair  of  rollers.  The  peraon  operating  it  was 
obliged  to  step  quickly  to  the  space  between  the  ends  of  the 
first  and  second  pair  of  rollei*s,  where  the  cog-wheels  were  in 
rapid  motion,  and  with  a  pair  of  tongs  provided  for  the  pur- 
pose, throw  a  ring  from  the  top  of  two  iron  rods,  extending 
perpendicularly  above  the  rolls.  The  billet  passing  into  the 
second  pair  of  rollers,  the  gate  must  be  closed  at  once,  in  order 
to  admit  another,  which  owing  to  this  unusual  delay  was  in 
waiting.  To  close  the  gate  it  was  necessary  to  reach  over  the 
cog-wheels,  arid  with  both  hands  catch  the  gate  rods,  draw 
them  together,  and  replace  the  ring.  To  avoid  delay,  and  to 
prevent  injury  to  the  rollers,  this  movement  must  be  executed 
quickly.  The  gate  was  in  general  opened  by  the  roller  boss 
or  one  of  his  assistants,  but  sometimes  when  they  were  absent, 
or  otherwise  engaged,  it  was  opened  by  the  **^  draggers  down," 
one  of  whom,  by  the  very  nature  of  their  employment,  was 
always  present. 

As  a  protection  against  the  cog-wheels  along  this  train  of 
rollers,  a  guard  rail,  twelve  inches  in  width,  had  been  erected 
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extending  from  the  second  pair  of  rollere  to  the  foot  of  the 
train,  but  the  rail  did  not  reach  to  cover  the  cog-wheels  of  the 
two  pairs  of  rollers  at  the  head,  between  which  the  gate  was  to 
be  opened  and  shut;  these  were  all  exposed;  no  protection  of 
any  Kind  was  here  provided. 

At  the  time  of  the  injury,  Geoi^e  Rummell,  Jr.,  the  plaintiff, 
placed  a  heated  billet  in  the  first  pair  of  rolls;  it  stuck  fast; 
the  roller  boss  was  not  there  at  the  time ;  Rummell  opened  the 
gate,  and  whilst  in  the  act  of  closing  4t,  was  caught  in  the  cogs 
and  very  seriously  injured.  It  is  argued  that  the  plain 
ti£f,  by  the  terms  of  his  employment,  was  not  charged 
with  the  opening  and  closing  of  the  gate;  that  he  was  era- 
ployed  as  a  "dragger  down  only;  that  his  duty  was  dis- 
charged in  the  delivery  of  the  billet  into  the  rolls,  and  that  he 
was  therefore  a  mere  volunteer  in  the  act  from  which  his  in- 

{*ury  was  received.  It  appears,  however,  that  he  was  employed 
)y,  and  was  under  the  orders  and  control  of  the  roller  boss, 
whose  proper  duty  it  may  have  been  in  this  emergency  to  re- 
lieve the  rollers ;  but  Richards,  from  time  to  time,  allowed  the 
"  draggers  down  "  to  perform  this  work,  especially  in  his  absence, 
as  he  was  frequently  absent  in  other  parts  of  the  mill.  The 
"  draggers  down  "  appear  to  have  assumed  that  this  was  part  of 
their  duty,  and  Richards  certainly  did  nothing  to  inform  them 
otherwise ;  he  seems  to  have  stood  by  on  repeated  occasions 
whilst  the}'^  did  it.  The  act  was  one  demanding  prompt  and 
speedy  action,  and  in  the  absence  of  the  roller  boss,  and  his 
general  assistants,  it  fell  into  the  hands  of  the  "dragger  down," 
who  was  expected  to  act  at  the  instant.  The  scope  of  his 
duties  iij  to  be  defined  by  what  he  was  employed  to  perform, 
and  by  what  with  the  knowledge  and  approval  of  his  employer 
he  actually  did  perform,  rather  than  by  the  mere  verbal  desig- 
nation of  his  position.  Besides,  Anthony  Myers  testifies, 
that  one  of  the  ordinary  duties  pertaining  to  the  position 
of  "dragger  down  "  was  to  open  the  gates  whenever  the  billet 
stuck,  and  that  they  were  employed  in  part  for'  this  purpose  ; 
and  this  would  appear  to  conform  to  the  actual  practical 
management  of  this  part  of  the  mill,  and  to  the  apparent 
understanding  of  all  concerned  therein.  The  jury,  under 
the  evidence,  would  certainly  have  been  waiTanted  in  find- 
ing that  Rummell  was  not  a  mere  volunteer  in  the  perform- 
ance of  the  act  from  which  he  received  the  injury. 

But,  it  is  said,  there  is  no  evidence  that  the  plaintiff's 
injury  resulted  through  the  defendant's  negligence;  on  the 
contrary,  that  it  resulted  from  the  ordinary  risks  of  the 
business,  which  the  plaintiff  had  a  fair  and  full  opportunity 
to  know ;  which,  indeed,  he  must  have  seen  and  known  from 
the  moment  of  his  employment. 
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It  is  a  well  settled  rule  of  the  law  that  the  master  must 
adopt,  provide  and  maintain  reasonably  suitable  instruments 
and  means  with  which  to  carry  on  his  business,  so  that  his 
servant  may  perform  his  duties  with  relative  safety,  and 
without  exposure  to  dangers  which  are  not  reasonably  in- 
cident to  his  employment.  Correlative  to  this  is  the  rule, 
equally  well  settled,  that  a  servant  will  be  deemed  to  have 
assumed  all  risks  naturally  and  reasonably  incident  to  his 
employment,  and  to  have  notice  of  all  risks,  which,  to  a  per- 
son of  his  experience  and  understanding,  are  or  ought  to  be 
open  and  obvious :  Railroad  Co.  v.  Keenan,  7  Out.,  124. 

These  rules  are  elementary  and  fundamental,  and  are  every- 
where recognized,  they  grow  out  of  the  necessities  of  the 
relation  of  master  and  servant,  and  are  encouraged  and  sus- 
tained by  public  policy.  If,  however,  a  person  specially 
undertake  to  perform  a  peculiarly  perilous  work,  by  operating 
a  machine  obviously  wanting  in  suitable  appliances  for  safety, 
knowingly  and  voluntarily,  he  cannot  afterwards  complain,  in 
case  of  injury,  in  consequence  thereof,  that  the  machiner}'' 
was  ot  a  dangerous  kind,  and  that  it  was  wanting  in  appli- 
ances reasonably  necessary  to  render  it  safe  :  Railway  Co.  v, 
Bresmer,  1  Out.  103;  Marsden  v.  Haigh  &  Co.,  14 
W.  N.  C,  526. 

So,  upon  an  analogous  principle,  if  an  employee  after  hav- 
ing a  full  and  fair  opportunity  to  become  acquainted  with  the 
risk  of  his  situation,  makes  no  complaint  whatever  to  his 
employer,  as  to  the  machinery  which  he  knows  to  be  wanting 
in  appliances  for  safety,  takes  no  precaution  to  guard  against 
danger,  but  accepting  the  risks,  voluntarily  continues  in  the 
performance  of  his  duties  he  cannot  complain  if  he  is  subse- 
quently injured  by  such  exposure:  Wh.  on  Neg.,  §  214.  He  is 
not  bound  to  risk  his  safety  in  the  service  of  his  master,  and 
he  may,  if  he  thinks  fit,  decline  to  do  that  which  exposes  him 
to  imminent  peril. 

In  the  case  at  bar  the  plaintiff  was  employed  as  a  "  dragger 
down,"  and  incidentally  to  that  he  was  charged  at  times  with 
the  duty  of  opening  and  shutting  the  gate.  The  terms  of  his 
employment  were  general,  he  might  have  been  assigned  to  this 
or  any  other  train  of  rollers ;  there  was  nothing  in  the  nature  or 
terms  of  his  engagement,  by  which  he  would  be  held  to  have 
assumed  any  special  or  extraoi-dinary  risk,  he  accepted  simply 
such  hazards  as  were  reasonably  incident  to  his  employment. 

There  is  evidence  tending  to  show  that  the  closing  of  the 
gate  was  attended  with  danger,  that  when  reaching  in,  over  the 
rapidly  revolving  wheels  for  that  purpose,  the  operator  was  liable 
to  be  caught  in  tfe  cogs.  There  is  evidence  also  that  this  difficulty 
was  easily  obviated,  by.the  extension  of  the  guard  rail  to  cover 
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the  point  of  danger,  and  that  this  appliance  was  reasonably 
necessary  for  the  safety  of  the  operator,  but  that  in  fact  the 
rail  was  wanting  where  most  required.  On  the  other  hand,  it 
was  shown  that  the  gate  had  been  open  repeatedly  and  suc- 
cessfully by  others  without  injury,  whilst  the  guard  rail  ever 
since  the  mill  was  erected  was  the  same  as  at  the  time  of  the 
accident.  Now,  an  employer  is  not  bound  to  furnish  the  safest 
machinery,  nor  to  provide  the  best  methods  for  its  operation, 
in  order  to  save  himself  from  responsibility,  resulting  from  its 
use ;  if  the  machinery  be  of  an  ordinary  character,  and  such  as 
can  with  reasonable  care  be  used  without  danger,  except  such 
as  is  reasonably  incident  to  the  business,  it  is  all  that  can  be 
required :  Railroad  Co.  v.  Sentraeyer,  11  Norris,  276 ;  Payne 
V.  Keese,  4  Out.,  801.  Here  then,  certainly,  was  a  question  for 
the  determination  of  the  jury.  Was  the  appliance  for  opening 
and  shutting  this  gate,  such  as  we  have  stated  the  law  requires, 
to  be  furnished  by  an  employer,  for  the  use  of  his  employee  ? 
It  is  argued,  however,  that  if  it  was  not,  Rummell  could 
easily  see  that  it  was  not,  and  in  accepting  employment,  he 
accepted  the  risk ;  that  is  to  say,  that  if  the  machinery  was  not 
ordinarily  and  reasonably  safe,  its  defects  or  want  of  appli- 
ances for  safety  were  open  and  obvious,  and  the  plaintiff 
thereby  had  notice  of  them.  It  is  certainly  true  that  the  cog- 
wheels were  open  and  fully  exposed  to  view ;  this  is  precisely 
what  is  complained  of ;  the  closing  of  the  gate  required  the 
operator  to  reach  over  these  cog-wheels  whilst  in  rapid  motion ; 
this  too  was  open  and  obvious ;  but  the  danger  to  be  appre- 
hended in  closing  the  gate  did  not  wholly  depend  upon  these 
facts  which  were  patent.  The  safety  of  the  operator  depended 
largely  upon  the  amount  of  exertion  required  to  accomplish 
the  act  in  each  instance,  under  these  circumstances  of  danger. 
A  man  may  at  arm's  length  perform  with  reasonable  safety  an 
act  which  would  become  exceedingly  perilous  if  the  effort  re- 
quired were  greatly  increased.  So,  too,  a  strong  and  vigorous 
man  might,  and  doubtless  would,  perform  the  work  with 
much  greater  ease,  and  therefore  with  much  greater  safety, 
than  a  man  of  more  moderate  powers.  One  of  the  witnesses 
testifies  that  sometimes  the  gates  are  "hard  to  pull,"  "you 
have  to  pull  them  together  as  tight  as  you  can,"  from  which 
we  may  readily  infer  that  sometimes  they  are  harder  to  close 
than  at  other  times.  Actual  experiment  only,  therefore,  could 
fully  disclose  to  the  plaintiff  the  degree  of  peril  he  assumed. 
The  cog-wheels  in  rapid  motion  were  certainly  open  to  the 
view  of  the  plaintiff,  but  whether  he  was  liable  to  be  drawn 
into  them  depended  upon  matters  with  which  he  was  totally 
unacquainted,  and  which  he  could  learn  only  4)y  actual  experi- 
ment.   He  was  young  and  without  experience^  had  only  been 
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on  duty  for  four  days,  and  had  opened  the  gate  but  two  or  three 
times  previous  to  the  injury.  The  plaintiff  cannot  be  supposed 
or  assumed  to  have  accepted  in  advance  a  peril  which  he  could 
not  estimate,  and  the  extent  of  which  for  lack  of  experience  he 
could  not  have  known.  Where  there  is  any  doubt  whether  the 
employee  was  acquainted,  or  oujzhtto  have  been  acquainted,with 
the  risk,  the  determination  of  the  question  is  necessarily  for 
the  jury. 

Assuming,  therefore,  that  the  defendants  have  not  provided 
a  reasonably  safe  appliance  for  the  opening  and  closing  of  the 
gate,  we  are  not  prepared  to  say,  as  matter  of  law,  under  the 
presentation  we  have  of  this  case,  that  the  plaintiff  cannot 
recover.  The  case  was  one  for  the  jury,  and  we  think  the 
court  erred  in  refusing  to  take  off  the  nonsuit. 

Judgment  reversed,  and  a  venire  faciat  de 
novo  awarded^ 

For  reasons  given  in  our  opinion  filed  in  the  case  of  George 
Rummell,  Jr.  (now  by  George  Rummell,  Sr,,  administrator)  v. 
Dil  worth,  Porter  &  Co.,  Limited,  at  No.  208,  October  and 
November  Term,  1885  [«ttpra],  this  judgment  is  reversed  and 
a  venire  facia%  de  novo  awarded. 
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EASTERN  DISTRICT— PHILADELPHIA,  1886. 


The  Pennsylvania  Eailroad  Co.  verstis  Duncan. 

1.  The  8tib  Section  of  the  16th  Article  of  the  Constitation  of  Pennsyl- 
vania includes  all  corporations  falling  within  the  terms  of  the  consti- 
tutional amendment  of  1857,  and  also  to  those  falling  within  the  terms 
of  the  Act  of  May  3d,  1856,  P.  L.,  423. 

2.  The  Pennsylvania  Railroad  Company  derives  its  authority  to  build 
the  branch  railroad  fi'om  the  western  side  of  the  Schuylkill  nver  to  Fif- 
teenth street,  Philadelphia,  from  the  Act  of  May  16th,  1857,  P.  L.,  519. 
It  is  therefore  subject  to  the  Act  of  May  3d,  1855,  if  not  to  the  amend- 
ment of  1857. 

3.  The  Pennsylvania  Railroad  Company  accepted  as  part  of  its  charter 
the  Act  of  April  4th,  1868,  and  so  oecame  subject  to  the  constitudonid 
amendment  of  1857,  and  as  a  consequence  to  the  legislative  power  of 
the  General  Assembly. 

4.  The  power  of  the  Constitutional  Convention  to  amend  the  charter  of 
a  corporation  was  the  same  as  that  of  the  Greneral  Assembly. 

5.  The  Pennsylvania  Railroad  Company  had  at  the  adoption  of  the  Con- 
stitution of  1874  no  vested  charter  rights  which  would  prevent  its 
becoming  subject  to  the  provisions  of  the  8th  Section  of  the  16th  Arti- 
cle of  said  Constitution. 

6.  Aconmion  law  action  can  be  maintained  against  a  corporation- for 
an  injury  done  to  private  property  in  the  exercise  of  the  right  of  emi- 
nent domain. 

7.  Where  the  legal  right  is  vested  in  a  trustee  all  actions  at  law  which 
affect  the  trust,  must  be  brought  in  his  name. 

8.  Monongahela  Navigation  Co.  v.  Coon.,  6  Barr,  379,  followed. 

January  80th,  1885.     Before    Mercue,  C.  J.,   Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

(352)     . 
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Error  to  the  Court  of  Common  Pleas  No.  2,  of  PhiladeU 
phia  County:  Of  July  Terra,  1884,  No.  109. 

This  was  an  action  of  trespass  on  the  case  brought  by 
George  R.  Duncan  against  the  Pennsylvania  Railroad  Com- 
pany, June  6th,  1881,  to  recover  for  damage  done  by  the  de- 
fendant to  his  real  estate  situate  on  the  northeast  side  of  Fil- 
bert street,  and  extending  from  Twenty-Third  street  to  the 
Schuylkill  river,  Philadelphia. 

He  alleged  in  his  narr  that  he  suffered  damage  to  his  prop- 
erty from  the  construction  and  operation  of  the  defenditnt's 
railroad,  as  follows : 

From  the  construction  of  an  abutment  and  pier  in  the 
Schujlkill  river  opposite  Filbert  street;  from  the  noise,  burn- 
ing cinders,  smoke,  dust  and  dirt  incident  to  the  operation  and 
use  of  the  railroad  aforesaid ;  bv  deprivation  of  his  use  of 
Filbert  street  as  a  highway  and  of  four  hundred  feet  of  build- 
ing front  on  said  street ;  and  by  deprivation  of  free  access  to 
the  wharves  on  the  Schuylkill  front  of  his  property.  The 
defendant  pleaded  generally  to  the  narr^  and  also  specially  to 
the  effect  that  the  said  the  Pennsylvania  Railroad  Company, 
by  its  charter  and  by  certain  acts  of  the  General  Assembly  of 
the  Commonwealth  of  Pennsylvania,  passed  prior  to  the 
adoption  of  the  present  State  Constitution,  was  invested  with 
the  right  to  construct  the  railroad  aforesaid,  and  was  therefore 
not  liable  for  such  damages  as  were  alleged  in  the  narr  as  the 
price  of  the  exercise  of  such  right. 

On  the  trial  before  Fell,  J.,  the  following  facts  appeared : 

In  1876  George  R.  Duncan,  plaintiff  in  this  case,  became 
the  owner  by  purchase  at  sheriffs  sale  of  a  property  situate  at 
th^  northwest  corner  of  Twenty-third  and  Filbert  streets, 
Philadelphia,  containing  two  hundred  and  thirty-one  feet  on 
Filbert  street,  and  extending  westward  some  four  hundred  and 
twenty-four  feet  to  the  low  water  mark  of  the  Schuylkill  river. 
This  property  had  been  owned  by  the  Girard  Tube  Works, 
and  the  improvements  consisted  of  a  large  main  building  on 
the  south  side  of  the  lot,  extending  from  Twenty-third  street 
along  Filbert  street  towards  the  river,  together  with  coal  sheds 
and  other  outbuildings. 

In  1880  and  1881  the  Pennsylvania  Railroad  Company  built 
what  is  known  as  the  Filbert  street  extension,  crossing  the 
Schuylkill  river  a  short  distance  above  Market  street,  and 
ending  at  Broad  street.  It  was  opened  for  freight  in  April, 
1881,  and  for  passengers  on  the  5th  of  December  the  same 
year. 

From  a  point  near  Twenty-first  street  the  properties  on  the 
south  side  of  Filbert  street  were  purchased,  the  buildings  re- 
moved, and  a  substantial  structure  sustained  by  transverse 
1  Amerman — 23 
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arches  erected,  upon  which  the  tracks  were  laid.  From  Twenty- 
first  street  west  to  the  river,  the  tracks  were  laid  upon  a  struc- 
ture of  wooden  and  iron  beams  directl^y  over  the  cartway  of 
the  street,  and  sustained  by  iron  pillars  some  eighteen  inches 
square,  resting  upon  the  footway  inside  of  the  curb  line.  This 
is  the  ease  along  the  whole  length  of  the  south  side  of  the 
plaintiffs  property,  the  structure  being  some  forty  feet  high, 
and  the  railings  or  guards  coming  within  one  or  two  feet  of 
the  side  of  the  building. 

Plaintiff  offered  in  evidence  plans  produced  by  the  defen- 
dant on  call  of  the  plaintiff,  showing,  first,  the  elevation  of 
the  railroad  in  front  of  the  plaintiffs  property :  second,  ground 
plan  of  the  tracks;  third,  ground  plan  of  plaintiffs  property 
in  connection  with  the  tracks. 

Six  photographs  of  the  locality  in  question  were  also  offered 
in  evidence  by  plaintiff.  None  of  the  plaintiffs  property  was 
actually  taken  by  the  railroad  company. 

The  difference  in  value  of  the  entire  property  before  the 
road  was  built  and  after  it  was  completed  was  placed  at  about 
$50,000  by  the  plaintiffs  witnesses,  while  the  defendant's  wit- 
nesses placed  the  depreciation  in  value  as  small,  if  anything 
at  all. 

The  defendant  admitted  that  it  erected  and  that  it  operates 
said  railroad,  and  that  said  railroad  was  in  operation  at  the 
time  of  the  bringing  of  this  suit.  The  defendant  also  offered 
in  evidence  its  charter  approved  April  13th,  1846,  P.  L.,  312 ; 
also  Act  of  Assembly,  entitled  "an  Act  for  the  sale  of  the 
Main  Line,"  approved  May  16th,  1857,  P.  L.,  619;  also 
deed  poll  of  the  Commonwealth  to  the  defendant  for  the 
"Main  Line;"  also  resolution  of  the  stockholders  of  the  de- 
fendant accepting  the  provisions  of  said  Act  of  May  16th, 
1857;  also  Act  of  Assembly  approved  March  27th,  1848, 
P.  L.,  273. 

The  plaintiff  then  offered  in  evidence  Act  of  Assembly  ap- 
proved April  4th,  1868,  P.  L.,  68,  which  it  was  admitted  had 
been  accepted  by  the  defendant  on  the  11th  of  April,  1868 ; 
also  an  ordinance  of  the  Council  of  the  city  of  PhiladelphiJ^ 
entitled  "  an  ordinance  to  authorize  the  Pennsylvania  Railroad 
to  occupy  a  portion  of  Filbert  street  for  railroad  purposes. 

The  defendant  offered  to  prove  that  by  its  representatives 
it  had  appeared  before  the  Law  Committee  of  Councils  of  the 
city  of  Philadelphia  and  asserted  and  argued  their  unques- 
tioned right,  independent  of  any  assent  of  the  city,  to  con- 
struct the  extension,  for  the  purpose  of  rebutting  any  pre- 
sumption which  may  possibly  arise  that  the  Pennsylvania 
Railroad  Company  in  any  manner  became  a  party  to  the  ordi- 
nance of  the  city  authorities  referring  to  the  construction  of 
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the  structure  complained  of  in  this  suit.  Objected  to.  Ob- 
jection sustained.     Exception.    (Eighth  assignment  of  error.) 

The  defendant  offered  to  prove  that  the  plaintiff  has  no 
interest  individually  in  the  property  alleged  to  be  injured,  but 
that  he  holds  as  a  naked  trustee  for  certain  National  Banks 
of  Pittsburgh.  Objected  to.  Objection  sustained.  Excep- 
tion.    (Tenth  assignment  of  error.) 

The  defendant  presented  the  following  points: 

1.  Under  all  the  evidence  in  this  cause,  the  plaintiff  is  not 
entitled  to  recover  damages  against  the  defendant  for  any 
alleged  injury  to  his  property  by  the  construction  of  its  Fil- 
bert street  extension  or  branch  in  the  form  of  action  adopted 
in  this  cause,  another  remedy  for  any  such  damages  having 
been  given  by  the  charter  of  the  defendant  and  the  supple- 
ments thereto  in  evidence.  Refused.  (Ninth  assignment  of 
error.) 

2.  The  defendant,  under  its  charter  and  supplements  in  evi- 
dence, had  full  lawful  authority  to  erect  and  operate  the  said 
Filbert  street  extension  or  branch,  and  in  doing  so  had  the 
right  to  occupy  Filbert  street  longitudinally,  without  incurring 
any  liability  by  reason  thereof  to  the  plaintiff  as  owner  of 
property  abutting  on  said  street. 

8.  The  defendant,  as  purchaser  of  the  main  line  of  the  pub- 
lic works  of  this  state,  under  the  Act  of  Assembly  and  deed 
in  evidence,  had  full  lawful  authority  to  erect  and  operate  the 
said  Filbert  street  extension  or  branch,  and  in  doing  so  had 
the  right  to  occupy  Filbert  street  longitudinally,  without 
incurring  any  liability  by  reason  thereof  to  the  plaintiff  as 
owner  of  property  abutting  oa  said  street. 

4.  There  is  no  evidence  in  this  case  that  the  defendant  ever 
entered  into  any  contract  with  the  city  of  Philadelphia,  relat- 
ing to  the  construction  of  said  Filbert  street  extension  or 
branch,  or  ever  sought  any  authority  from  said  city  for  such 
construction. 

5.  Under  all  the  evidence  in  this  case,  the  verdict  must  be 
for  the  defendant. 

These  the  court  answered  in  the  general  charge  as  follows: 
The  court  reserves  for  the  consideration  of  the  court  in  banc 
the  first,  second  and  third  points  of  the  defendant,  and  refuses 
to  charge  as  requested  in  the  defendant's  fourth  and  fifth 
points.  The  court  submitted  the  case  to  the  jury  simply  upon 
the  question  of  damages,  saying  in  the  general  charge,  inter 
alia,  "The  right  to  recover  indirect  or  consequential  damages 
against  a  corporation  for  injuries  done  to  private  property  in 
the  exercise  of  the  right  of  eminent  domain  delegated  to  it  by 
the  state  is  a  new  one  in  Pennsylvania,  being  secured  by  the 
constitution  of  1873.     The  liability  of  the  corporation  defeu- 
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dant  here  depends  upon  whether  or  not  it  is  subject  to  the 
provisions  of  the  new  constitution.  This  is  a  question  of  law 
entirely,  and,  as  such,  will  have  to  be  determined  in  the  case. 
I  have  decided  to  reserve  it,  and  submit  the  case  to  you  simply 
upon  the  question  of  damages." 

Verdict  for  the  plaintiff  for  $20,000,  subject  to  the  points 
reserved. 

The  court  entered  judgment  for  the  plaintiff  on  the  verdict 
and  the  points  reserved,  refusing  a  motion  to  enter  judgment 
for  the  defendant  on  the  points  reseTved^non  obstante  veredicto^ 
whereupon  the  defendant  took  this  writ,  assigning  for  error 
the  ruling  on  the  evidence  before  shown,  the  several  answers 
to  its  points,  the  refusal  to  enter  judgment  for  the  defendant 
on  the  points  reserved  non  obstante  veredicto  and  the  entering 
judgment  for  the  plaintiff  on  the  verdict. 

Wayne  Me  Veagh^  for  plaintiff  in  error. — 1.  The  present  con- 
stitution of  this  state,  when  properly  construed,  does  not  as- 
sume to  surcharge  with  a  new  liability  the  exercise  of  a  fran- 
chise vested  in  a  corporation  before  the  constitution  took 
effect.  In  other  words  it  does  not  assume  to  increase  the 
price  payable  for  the  exercise  of  such  franchise. 

It  is  reasonable  to  assume  that  the  constitution  was  framed 
and  adopted  with  a  knowledge  of  the  constitutional  law  of  the 
country  upon  the  subject  of  the  rights  of  corporations  an- 
nounced in  Dartmouth  College  v.  Woodward,  4  Wheaton,  518, 
and  previously  in  Fletcher  v.  Peck,  6  Cranch,  87. 

The  doctrine  announced  in  these  cases  does  not  interfere 
with  the  police  power  of  the  state.  It  does  not  deny  the  right 
of  the  state  to  regulate  the  commissions  of  wrongs  within  its 
borders.  It  does  not  deny  the  law-making  power  of  a  state 
authority  to  change  the  remedy  for  the  assertion  of  any  right 
which  exists.  The  form  of  the  remedy  is  not  part  of  the  con- 
tract. The  tenth  section  of  Art.  XVII  of  the  Constitution 
shows  that  the  fmmers  of  the  constitution  recognized  in  the 
fullest  extent  the  distinction  between  franchises  vested  by 
charters  theretofore  granted,  and  franchises  conferred  after  the 
constitution  took  effect.  This  is  also  shown  by  the  second 
section  of  Art.  XVI  of  the  Constitution. 

2.  If  the  present  constitution,  when  properly  construed, 
does  assume  to  surcharge  the  exercise,  and  thereby  increase 
the  price  of  such  purchase,  the  attempt  to  do  so  is  plainly 
within  the  prohibition  of  the  Constitution  of  the  United 
States,  denying  to  any  state  the  power  to  impair  the  obliga- 
tion of  existing  contracts  :  Dartmouth  College  v.  Woodward, 
4  Wheat,  518 ;  Shrunk  v.  Navigation  Co.,  14  S.  &  R.,  71 ; 
Monongahela  Navigation   Co.   v.    Coons,   6   W.  &   S.,   101 ; 
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Hennr  V.  Pittsburji^h  &  Allegheny  Bridsre  Co.,  8  W.  &  S., 
85;  Navigation  Co.  v.  Coon,  6  Barr,  879;  Mifflin  v.  R.  R. 
Co.,  4  Harris,  182;  Bank  of  Pennsylvania  v.  Common- 
wealtlu  7  Id.,  144;  N.  Y.  &  Erie  Co.  v.  Young.  9  Casey,  181 ; 
Iron  City  Bank  v.  Pittsburgh.  1  Wr.,  840;  Watson  v.  R.  R. 
Co.,  Id.,  469  ;  Buckwalter  v.  Bridge  Co.,  2  Id.,  281.  These 
are  all  the  decisions  of  this  court  upon  the  question  previous 
to  the  adoption  of  the  present  constitution.  The  following 
cases  upon  this  question  have  been  decided  by  this  court  since 
the  adoption  of  the  constitution  of  1874 :  Boom  Co.  v.  San- 
derson, 32  P.  F.  S.,  402 ;  Hays  v.  Commonwealth',  1  Norris, 
518 ;  Ahl  V.  Rhoads,  8  Id.,  819  ;  Lewis  v.  JeflFries,  5  Id.,  340  ; 
Long's  Appeal,  6  Id.,  114;  Pennsylvania  R.  R.  Co.  v,  Lang- 
don,  11  Id.,  21 ;  Lycoming  Gas  &  Water  Co.  v.  Moyer,  8  Out., 
615. 

There  have  been  three  cases  deciding  what  ought  not  to 
have  required  decision,  that  municipal  authorities,  being 
agencies  only  of  the  state  for  the  transaction  of  municipal 
business,  are  always  within  its  legislative  control,  and  that 
therefore  the  provisions  of  the  present  constitution  are  obliga- 
tory upon  such  corporations  from  the  date  of  its  adoption. 
Those  cases  are  City  of  Reading  v.  Althouse,  12  Norris,  400; 
Borough  of  New  Brighton  v.  Church,  15  Id.,  881 ;  and  Pusey, 
V.  The  City  of  Allegheny,  2  Out.,  522.  While  not  direct  au- 
thorities in  support  of  the  proposition  for  which  the  plaintiff 
in  error  is  now  contending,  they  are  indirect  authorities  in  its 
support,  for  they  prove  that  this  court  has  fully  recognized 
the  distinction  between  the  municipal  corporations  which  were 
plainly  within  the  authority  of  the  constitutional  convention, 
and  corporations  whose  chartered  franchises  were  as  plainly 
without  the  limits  of  such  authority. 

The  proposition  next  in  order  of  discussion  is  this :  Did  the 
plaintiff  in  error  possess,  prior  to  January  1st,  1874,  by  grant 
from  the  State,  a  franchise  to  build  the  extension  or  branch  in 
question  in  this  case ;  and,  in  doing  so,  was  it  at  liberty  to 
occupy  a  part  of  Filbert  street  longitudinally? 

The  power  to  build  the  portion  of  road  mentioned  can  be 
derived  from  either  of  two  explicit  grants  from  the  Common- 
wealth to  the  company ;  one  the  right  to  build  branches  con- 
tained in  the  original  charter  of  1846,  and  the  other  the  right 
to  extend  the  main  line  purchased  from  the  Commonwealth  in 
1857  for  seven  and  one  half  millions  of  dollars:  Duncan's 
Appeal,  18  Norris,  485;  Pittsburgh  v.  Railroad  Co.,  12  Wr., 
355. 

The  defendant  disclaims  any  authority  from  the  Act  of  9th 
June,  1874,  or  the  ordinance  of  councils  of  Philadelphia. 

It  is  equally  true  that  the  defendant,  if  possessed  of  au- 
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thoritv  to  build  the  portion  of  railroad  in  question  might  for 
that  purpose  occupy  longitudinally  a  portion  of  Filbert  street: 
Philadelphia  &  Trenton  Railroad  Co.'s  Case,  6  Wh.,  25 ;  Faust 
V.  Passenger  Railway  Co.,  3  Phila.  R.,  164;  Commonwealth  v. 
E.  &  N.  E.  R.  R.  Co.,  3  Casey,  339 ;  Struthers  v.  The  D.  W. 
&  P.  R.  R.  Co.,  6  Norris,  282. 

A  common  law  action  for  a  wrong  will  not  in  any  event  be 
sustained  against  a  corporation  for  the  careful  and  proper 
exercise  of  the  right  of  eminent  domain  granted  to  it  by  the 
state :  Transportation  Co.  v.  Chicago,  99  U.  S.,  635  ;  McKin- 
ney  v.  Navigation  Co.,  2  Harris,  65 ;  Beltzhoover  v.  GoUings, 
5  Out.,  293 ;  White  v.  Borough  of  McKeesport,  Id.,  394. 

M.  Sampton  Todd  and  George  W.  Biddle^  for  the  defendant 
in  error. — The  defendant's  right  to  recover  damages  for  inju- 
ries of  the  character  shown  in  this  case  is  secured  to  him  by 
Section  8,  Article  16,  of  the  Constitution  of  this  State. 

The  plaintiff  contends  that  the  Constitution  is  not  binding 
upon  it,  because,  first,  it  has  not  accepted  the  provisions  of 
that  instrument;  and  second,  that  to  impose  liability  on  it  for 
consequential  damages,  even  through  the  medium  of  organic 
law,  is  to  impair  the  obligation  of  contract  contained  in  its 
charter,  and  therefore  in  violation  of  the  Constitution  of  the 
United  States. 

We  submit  it  is  liable,  because 

I.  Section  8,  Article  16,  of  the  Constitution  affects  the 
remedy,  and  therefore  does  not  impair  the  obligation  of  con- 
tract. 

A  corporation  takes  its  charter  subject  to  the  general  law  of 
the  State  and  therefore  subject  to  such  changes  as  might  be 
rightfully  made  in  such  law:  In  i*e  Provident  Institution  for 
Savings,  9  Cushing,  611 ;  Thorpe  v.  The  Railroad  Co.,  27  Ver- 
mont,  140 ;  Frankford  Railway  Co.  v.  The  City,  8  P.  F.  S., 
119;  Bait.  &  Susquehanna  R.  R.  Co.  v.  Goodwin,  10  How., 
395,  400;  Boston  C.  &  M.  Ry.  Co.  v.  The  State,  82  N.  H., 
215;  Cooley  Const.,  Lira.,  pp,  576,  577. 

Exemption  from  general  future  legislation  can  never  be  im- 
plied. There  must  be  an  express  contract :  Morawetz  Cor- 
porations, Section  441  and  notes. 

Police  power  extends  to  persons  and  property  and  cannot 
be  abridged  even  by  legislation  :  Morawetz  Corp.,  Sections 
442  and  443 ;  Beer  Co.  v.  Massachusetts,  97  U.  S.  Rep.,  32. 

A  State  may  at  any  time  alter  the  laws  regulating  proced- 
ure and  provide  new  remedies  for  the  ascertainment  of  justice: 
Morawetz  Corp.,  section  448,  note  2 ;  Railroad  Co.  v.  Hecht, 
95  U.  S.  Rep.,  170. 

Statutes  passed  subsequently  giving  remedy  for  death,  a:6 
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constitutional :  Coolev'e   Const.,  Lira.,  581,  note  1  and  cases 
cited ;  Boston  &  Me.R.  R.  Co.  v.  State,  32  N.  H.,  216. 

II.  The  privilege  of  taking  private  property  for  publicuse 
is  such  an  element  of  sovereignty  that  it  cannot  be  granted,  so 
as  to  preclude  future  legislative  control  of  its  subsequent 
exercises :  Mott  v.  Penn.  R.  R.  Co.,  6  Casey,  9 ;  Brewster  v. 
Hough,  10  N.  H.,  138. 

III.  By  reason  of  the  plaintiff  having  accepted  additional 
privileges  and  amendments  to  its  charter  since  the  Act  of  May 
8d,  1855,  and  the  amendments  of  the  Constitution  of  1857,  it 
subjected  its  charter  to  the  power  of  the  Legislature  to  "alter" 
the  same  ^Mn  such  manner,  however,  that  no  injustice  shall  be 
done  to  the  corporators." 

The  fourth  amendment  of  1857  to  the  Constitution  is  sub- 
stantially the  same  as  the  Act  of  3d  May,  1855,  above  cited. 
Since  the  adoption  of  this  amendment  the  plaintiff  has  accepted 
several  amendments  to  its  charter,  and  notably  the  Act  of  4tli 
April,  1868  (P.  L.,  59).  This  act  limits  the  amount  of  recov- 
ery in  cases  of  negligence  resulting  in  death  to  $5,000,  and 
was  accepted  by  the  plaintiff  April  15, 1868,  and  has  been  held 
to  be  a  part  of  its  charter  by  the  Supreme  Court  in  Penna.  R. 
R.  Co.  V.  Langdon,  11  Norris,  21. 

Imposing  by  Act  of  Legislature  upon  a  corporation  liability 
for  consequential  damages  does  no  injustice  to  the  corpora- 
tors :     Monongahela  Nav.  Co.  v.  Coon,  6  Barr,  379. 

IV.  By  reason  of  the  plaintiff  having  accepted  the  benefit 
of  a  general  law  passed  since  the  adoption  of  the  present  Con- 
stitution, it  is  within  the  provisions  of  Section  2,  Article  XVI. 
of  that  instrument,  and  therefore  holds  its  charter  subject  to 
the  provisions  of  the  Constitution. 

The  defendants'  authority  for  building  their  railroad  is  not 
found  in  its  original  charter  of  1846,  nor  in  its  amended  char- 
ter of  1867,  but  only  in  the  Act  of  9th  June,  1874,  P.  L.,  282, 
in  connection  with  the  ordinance  of  councils  of  Philadelphia, 
oflSthof  October,  1879. 

It  was  essential  to  the  plaintiff  that  it  should  have  the 
consent  of  the  city  to  enter  upon  and  occupy  Filbert  street 
longitudinally. 

The  right  to  occupy  the  bed  of  a  public  highway  or  street 
must  be  by  express  grant  or  necessary  implication :  Common- 
wealth V.  The  Erie  &  N.  E.  R.  R.  Co.,  supra;  Dillon  on 
Munic.  Corp.,  560 ;  Springfield  v.  The  Railroad  Co.,  4  Gush- 
ing, 68 ;  Boston  &  Albany  R.  R.  Co.  Case,  53  N.  Y.,  574 ; 
Cake  v.  The  Railroad  Co.,  6  Norris,  307 ;  Cemetery  Co.  v.  New 
Haven,  48  Conn.,  234;  Bridge  Co.  v.  The  Bridge  Co.,  7  N. 
H.,  85;  Gulf  R.  R.  Co.  v.  Shiels,  33  Georgia,  609;  Central 
R.  R.  Co.  V.  Penn.  R.  R.  Co.,  Am.  Law,  Rev.  Feb'y,  '80, 136. 
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AUordinances  of  the  city  being  subject  to  the  constitutioD, 
the  accepting  by  the  defendant  of  the  right  to  occupy  Filbert 
street  longitudinally  by  virtue  of  the  ordinance  of  1879,  was 
such  an  acceptance  of  legislation  as  renders  '*  its  charter  sub- 
ject to  the  provisions  of  this  Constitution." 

A  common  law  action  is  the  proper  action  for  this  case. 
Patent  v.  Railroad  Co.,  Leg.  Int.  1884,  224;  McClinton  v. 
Railroad  Co.,  16  P.  F.  S.,  404;  Long's  Appeal,  6  Norris,  117. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court, 
February  16th,  1886. 

We  fully  agree  with  all  that  has  been  said  by  the  learned 
counsel  for  the  plaintiff  in  error  as  to  the  inviolability  of  the 
charter  of  the  Pennsylvania  Railroad  Company.  We  not 
only  now  assent,  as  we  always  have  done,  to  the  principle 
announced  by  the  Supreme  Court  of  the  United  States,  in  the 
Dartmouth  College  case,  but  are  perfectly  aware  that  whether 
we  so  assent  or  not,  we  must,  as  a  subordinate  jurisdiction, 
give  to  that  case  its  proper  effect.  We  also  agree,  that  the 
framers  of  the  Constitution  of  1874,  did  not  intend  to  violate 
the  laws  of  the  Federal  Government,  or  to  repeal  the  provis- 
ions of  any  charter  theretofore  granted  by  the  Legislature  of 
Pennsylvania.  It  follows,  that  a  protracted  discussion  of 
these  points  would  subserve  no  valuable  purpose.  Neverthe- 
less, it  seems  to  us  as  of  no  avail  to  deny  the  plain  and  obvi- 
ous reading  of  sec.  8,  art.  16,  of  the  present  Constitution. 
^^  Municipal  and  other  corporations  and  individuals  invested 
with  the  privilege  of  taking  private  property  for  public  use, 
shall  make  just  compensation  for  property  taken,  injured  or 
destroyed  by  the  construction  or  enlargement  of  their  works, 
highways,  or  improvements,  which  compensation  shall  be  paid 
or  secured  before  such  taking,  injury  or  destruction."  It  is 
admitted  that  the  then  existing  municipal  corporations  are 
included  in  this  provision,  and  that  no  language  is  elsewhere 
found  in  the  Constitution,  or  its  schedule  which  exhibits  an 
intention  to  exclude  them  from  the  restriction  thus  imposed. 
But,  confining  ourselves  to  the  words  of  this  section,  we  ai-e 
unable  to  comprehend  the  force  of  the  reasoning  which  would 
exclude  "other  corporations"  from  the  conditions  to  which 
their  immediate  correlatives  have  been  subjected.  Moreover^ 
if  we  have  regard  only  to  the  grammatical  structure  of  the 
sentence,  the  doubt  would  be  not  as  to  the  intention  to  em- 
brace corporations  then  existing,  but  rather  future  ones.  Tiie 
word  "invested,"  standing  as  it  does  alone,  has  undoubtedly 
a  present  signification,  and  cannot  be  made  to  embrace  the 
future  but  by  the  addition  of  some  verbal  auxiliary.  Thus, 
whilst  we  have  no  doubt  of  the  design  to  apply  the  provisions 
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of  this  section  to  corporations  which  shoiild  thereafter  b© 
erected,  yet  can  we  by  no  possible  construction,  exclude  those 
then  in  being.  The  answer,  however,  is,  that  the  section 
under  discussion,  by  the  express  terms  of  the  constitution 
itself,  was  not  intended  to  apply  to  private  corporations  exist- 
ing at  the  time  it  was  framed,  and  the  10th  section  of  Article 
17,  is  cited  in  support  of  this  hypothesis:  "The  General 
Assembly  shall  not  remit  the  forfeiture  of  any  corporation 
now  existing,  or  alter  or  amend  the  same,  or  pass  any  other 
general  or  special  law  for  the  benefit  of  such  corporation, 
except  upon  the  condition  that  such  corporation  shall  there- 
after hold  its  charter  subject  to  the  provisions  of  this  Consti- 
tution." But  we  assume  without  fear  of  contradiction,  that 
the  provision  here  stated  was  not  intended  to  apply  to  those 
corporations  which  could  not  claim  exemption  from  what  we 
may  call  constitutional  legislation ;  in  other^words,  such  as 
from  the  nature  of  their  charters,  must  necessarily  come  within 
the  provisions  of  this  new  organic  law.  It  woufd  be  folly  to 
call  upon  such  to  accept  that  concerning  which  they  had  no 
choice.  Therefore,  all  corporations  falling  within  the  terms 
of  the  Act  of  1855,  or  the  Amendment  of  1857,  are,  so  far  as 
the  provisions  of  that  statute,  or  that  amendment  extend, 
concluded  by  the  action  of  the  convention  of  1873.  Beyond 
this,  however,  its  prescriptions  neither  did,  nor  were  intended 
to  go,  and  so  we  have  held  in  Hays  v.  The  Commonwealth,  82 
P.  S.  R.,  518,  and  subsequent,  cognate  cases.  We  may  also 
add,  in  order  to  avoid  the  possibility  of  mistake,  that  the 
power  of  the  convention  was,  in  this  particular,  no  greater 
than  that  of  the  legislature.  The  defendant's  charter  must  be 
regarded  in  the  light  of  a  contract,  and  is  in  all  particulars 
inviolable,  unless  in  the  charter  itself,  or  in  some  general  or 
special  law  to  which  it  was  taken  subject,  there  is  a  power 
reserved  to  the  General  Assembly  to  alter  or  amend,  and,  as 
in  that  case,  the  legislature  might  intervene  to  modify  the 
charter  of  a  corporation,  so  might  the  Constitutional  Conven- 
tion. 

Whence,  then,  did  the  Pennsylvania  Railroad  Company  de- 
rive its  authority  to  build  the  branch  from  the  western  side  of 
the  Schuylkill  to  Fifteenth  street?  Certainly  not  fi*om  the 
Act  of  1846,  for  that  Act  gave  it  a  charter  which  embraced 
only  the  power  to  build  and  operate  a  road  from  Harrisbiirgh 
to  Pittsburgh,  but  rather,  as  the  counsel  for  the  defendant 
below  contends,  from  the  Act  of  the  16th  of  May,  1857.  This 
Act,  inter  alia^  reads  as  follows :  "  That  any  company  already 
incorporated  by  this  Commonwealth,  becoming  the  purchaser 
of  the  said  main  line  shall  possess,  hold  and  use  tlie  same 
under  the  provisions  of  their  Act  of  incorporation,  and  any 
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supplement  thereto,  modified,  however,  so  as  to  embrace  all 
the  privileges,  restrictions  and  conditions  granted  by  this  Act 
in  addition  thiereto."  This  gave  to  the  Pennsylvania  Company 
a  new  charter  containing  all  the  privileges  of  that  of  1846,  and 
it  was  under  the  rights  thus  conferred  that  it  built,  and  now 
operates,  the  branch  in  question.  In  this  we,  without  hesita- 
tion, concur  with  the  learned  counsel  for  the  defendant,  who 
contends  that  the  company  was  not  driven  to  the  necessity  of 
resorting  to  the  Act  of  1874  for  power  to  build  iYs  branch, 
but  possessed  that  right  under  the  privileges  conferred  by  its 
original  charter  as  extended  by  the  Act  of  1857.  The  ques- 
tion here  raised,  was  fully  discussed  and  settled  in  McAboy's 
Appeal,  argued  at  Pittsburgh,  November  3d,  1884,  (11  Out, 
548),  and  needs  no  further  discussion. 

But  if  the  defendant's  charter  dates  from  1857,  it  would 
seem  to  be  clAir  that  it  was  taken  subject  to  the  Act  of 
May  8d,  1855,  if  not  to  the  amendment  of  1857,  and  if  so, 
that  Act  must  be  taken  as  part  of  the  charter.  "Every  char- 
ter of  incorporation,"  says  the  statute,  "  granted,  or  to  be 
granted,  shall  be  deemed  and  taken  to  be  subject  to  the  power 
of  the  legislature,  unless  expressly  waived  therein,  to  alter, 
revoke  or  annul  the  same  whenever  in  their  opinion  it  may  be 
injurious  to  the  citizens  of  the  Commonwealth,  in  such  man- 
ner, however,  that  no  injustice  shall  be  done  to  the  corpora- 
tors, and  as  fully  as  if  the  reservation  of  said  power  had  been 
therein  expressed." 

That  under  this  Act  the  legislature  has  the  power  to  alter 
all  charters  granted  subsequently  to  its  passage  there  can  be 
no  doubt,  and  no  reason  has  been  given  why  the  charter  of  the 
defendant  should  be  exempted  from  its  provisions.  The  alle- 
gation that  it  was  so  exempted  by  reason  of  its  purchase  of 
the  main  line  of  the  public  works  cannot  be  sustained,  for  we 
find  nothing  of  the  kind  in  the  Act  relative  to  the  sale  of 
those  works.  By  that  purchase  it  got,  in  addition  to  its  right 
to  hold  and  operate  the  main  line  of  the  state  improvements, 
what  was  equivalent  to  a  new  charter,  by  which  powers  not 
conferred  by  the  sale  itself,  were  vested  in  it,  and  surely  it 
took  those  powers  subject  to  the  Act  of  1855.  The  conclusion 
here  stated  cannot  be  avoided  but  by  showing  that  the  new 
grant  was  accompanied  by  an  express  renunciation  of  legisla- 
tive jurisdiction.  Nor  must  we  pass  unnoticed  the  fact  that 
this  company  accepted,  as  part  of  its  charter,  the  Act  of  the 
14th  of  April,  1868,  and  so  became  subject  to  the  constitu- 
tional amendment  of  1857,  and,  as  a  consequence,  to  the  leg- 
islative power  of  the  General  Assembly.  We  thus  find  that 
the  legal  status  of  the  Pennsylvania  Company,  at  the  time  of 
the  adoption  of  the  constitution  of  1874,  was,  iu  all  respects, 
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similar  to  that  of  the  Monongahela  Navigation  Company  at 
the  time  of  the  passage  of  the  Act  of  1844,  so  that  we  may 
regard  the  case  of  that  company  against  Coon,  reported  in  6 
Barr,  879,  as  decisive  of  the  controversy  in  hand.  The  cor- 
poration here  mentioned  was  erected  in  1836  without  the 
imposition  of  any  conditions  respecting  such  consequential 
damages  as  might  result  from  the  construction  of  its  works. 
On  the  24th  oi  June,  1839,  a  supplemental  Act  was  passed  by 
which  certain  new  privileges  were  granted  to  the  company, 
and  in  the  last  section  of  that  Act  the  legislature  reserved  to 
itself  the  light  "to  alter,  amend,  or  annul  the  charter,  in  such 
manner  as  to  do  no  injustice  to  the  stockholders."  1^ow,  we 
may  pause  here  for  the  moment  to  observe  the  similarity  of 
the  language  thus  used  to  that  found  in  the  Act  of  1855,  and 
the  amendment  of  1857,  and  to  remark  that  this  reservation 
of  legislative  power  is  as  well  part  of  the  defendant's  charter 
as  it  was  that  of  the  Monongahela  Navigation  Company. 
**  Every  charter  of  incorporation  granted,  or  to  be  granted, 
shall  be  deemed  and  taken  subject  to  the  power  of  the  legisla- 
ture, unless  expressly  waived  therein,  as  fully  as  if  the 

3*eservation  of  said  power  had  been  therein  expressed.''  The 
similarity  of  the  position  of  the  two  companies  with  reference 
to  the  subject  matter  under  consideration  is  thus  rendered 
certain,  and  the  decision  which  determines  the  liability  of  the 
one,  must  also,  if  adhered  to,  settle  that  of  the  other.  In 
1842,  Coon  et  al.,  brought  their  suit  for  damages  resulting  to 
them  from  the  water  backed  by  the  defendant's  dam  on  their 
mill  wheels,  but  the  Court  refused  to  sustain  this  action,  for 
the  reason  that  this  loctim  tenens  of  the  state  was  not  liable 
for  damages  of  this  character.  So  the  matter  stood  until 
1844,  when  the  General  Assembly  enacted,  "  that  the  company 
shall  make  amends  for  any  damages  done,  or  that  may  be 
done,  to  lands  and  property  on  the  Monongahela  River,  or  its 
branches,  or  its  tributary  streams,  by  oveiiBowing  the  same." 
Under  this  Act  the  plaintiffs  brought  a  new  action  for  the 
same  damage  as  those  claimed  in  the  former  suit,  and  it  was 
held  that  they  were  entitled  to  recover.  It  must  here  be  ob- 
served, that  not  only  was  the  same  defence  open  to  the  com- 
pany in  the  case  cited,  as  that  now  urged  for  the  defendant  in 
the  present  contention,  but  to  the  further  defence  that  the 
Act  of  1844  was  retrospective  in  its  operation  and  imposed 
damages  for  which  the  Courts  had  previously  declared  the 
Navigation  Company  was  not  liable. 

Nevertheless,  Chief  Justice  Gibson,  who  delivered  the 
opinion  of  this  Court,  thus  disposes  of  the  controversy :  "  Now, 
it  has  already  been  determined  that  the  case  before  us  was 
not  provided  for  in  the  original  Act  of  incorporation ;  and  had 
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it  continued  to  stand  on  that  foot,  the  power  of  the  state 
would  have  been  incompetent  to  burden  the  company  with 
charges  not  originally  imposed  on  it.  But  in  1889  it  accepted 
a  grant  of  further  powers  and  privileges,  in  consideration  of 
an  express  reservation  by  the  legislature  qf  the  power  *to 
alter,  amend,  or  annul  the  said  charter  oi  said  company, 
at  any  time  thereafter,  in  such  manner  that  no  injustice  be 
done  to  said  corporation ;  *  and  in  execution  of  it,  they  de- 
clared, in  1844,  that  the  company  *  shall  make  amends  for  any 
damage  done,  or  that  may  be  done,  to  lands  or  property  laying 
upon  the  Monongahela  River,  or  its  branches  and  tributary 
streams,  by  overflowing  the  same.'  It  is  evident,  that  by  ac- 
cepting additional  privileges  and  powers  on  the  terms  pre- 
scribed in  the  grant  to  them,  the  company  surrendered  the 
inviolability  of  its  contract  to  the  discretion  of  the  legislature. 
How  this  discretion  has  been  exercised  it  is  not  for  us  to  say ; 
but  if  we  were  bound  to  do  so,  we  would  promptly  say  that 
it  has,  in  the  words  of  the  declaratory  Act,  done  no  injury  to 
the  company." 

We  have  thus  a  complete  disposition  of  the  case  in  hand, 
without  resorting  to  the  argument,  which  to  us  seems  fallacious, 
that  the  constitution  only  provides  a  remedy  for  the  enforce- 
ment of  a  pre-existing  right,  hence,  does  not  infringe  the 
company's  charter  powers.  The  error  discoverable  in  this 
position  is,  that  there  was  no  such  pre-existing  right  as  against 
the  Commonwealth,  and  those  upon  whom  she  had  conferred 
the  right  of  eminent  domain,  and  so  it  was  held  by  all  the 
cases  from  Shrunk  v,  Tlie  Navigation  Company,  down  to  the 
Lycoming  Gas  &  Water  Co.  v.  Moyer,  8  Out.,  615.  On  the 
other  hand,  whilst  this  provision  does  not  in  terms  abridge  the 
defendant's  right  of  eminent  domain,  yet  it  does  encumber 
the  exercise  thereof,  and  thus  alters  or  modifies  its  charter. 

We,  therefore,  rest  our  decision  on  what  we  deem  its  legiti- 
mate gi'ound,  that  is,  that  the  Act  of  1865,  and  the  constitu- 
tional amendment  of  1857,  must  be  taken  to  be  as  much  part 
of  the  defendant's  organic  law,  as  though  written  therein,  and, 
as  a  consequence,  as  well  the  constitutional  convention,  as 
the  legislature,  had  the  power  to  subject  the  company's  exer- 
cise of  the  right  of  eminent  domain  to  the  provision  that  it 
make  just  compensation,  not  only  for  the  property  which 
it  might  choose  to  take,  in  the  strict  sense  of  that  word,  but 
also  lor  such  as  it  may  injure  or  destroy. 

What  we  have  already  said  substantially  disposes  of  all  the 
assignments  of  error  except  the  ninth  and  tenth,  and  they  are 
comparatively  unimportant.  It  is  certainly  idle  to  urge  that 
a  remedy  is  given  in  the  defendant's  charter  for  the  injury 
here  complained  of,  when,  throughout  the  case,  the  conten- 
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tion  on  part  of  the  company,  has  been  that  no  means  of 
redress  for  such  injury  exist  either  in  or  out  of  the  charter. 
Moreover,  it  is  not  pretended  that  the  constitutional  provision 
which  requires  compensation  for  property  injured,  before  such 
injury  has  been  complied  with  either  by  payment  or  security. 
The  case  thus  falls  within  the  doctrine  announced  in  Dimmick 
V.  Broadhead,  25  P.  F.  S.,  464,  and  McClinton  v.  The  Rail- 
road Co.,  16  Id.,  404.  The  tenth  assignment  is  answered  by 
saying:  where  the  legal  estate  is  vested  in  a  trustee,  all  actions 
at  law  which  affect  the  trust  estate  must  be  brought  in  his 
name :  Perry  on  Trusts,  8d  ed.,  vol.  1,  sec.  828.  To  prove, 
therefore,  that  the  plaintiff,  in  the  suit  in  hand,  had  individu- 
ally no  interest  in  the  property,  but  held  only  as  trustee  for 
certain  national  banks  in  the  city  of  Pittsburgh,  could  have  no 
result  legitimately  helpful  to  the  defendant's  case. 

The  judgment  of  the  Court  below  is  affirmed. 

Paxson  and  Greek,  J  J.,  dissent. — We  dissent.  We  are 
unable  to  see  how  the  state  can  avoid  its  solemn  contract  by 
amending  its  constitution. 


Commonwealth  versus  Balph  et  al. 

.  The  Supreme  Court  of  this  Commonwealth  has  power  to  issue  a  writ 
of  certiorari  to  the  Court  of  Quarter  Seasions  of  any  of  the  counties  to 
remove  a  pending  indictment  and  all  proceedings  thereon  into  the 
Supreme  Court  It  has  the  power  of  the  Court  of  the  King's  Bench  in 
criminal  cases. 

2.  The  Constitution  of  1874  did  not  repeal  the  Act  of  16th  of  June,  1836, 
nor  the  Act  of  Slst  of  March,  1860,  conferring  upon  the  Supreme  Court 
the  power  to  remove  criminal  cases  into  that  court  by  certiorari, 

3.  The  Supreme  Court  has  power  to  send  a  criminal  case,  removed  into 
that  court  by  certiorari^  down  to  another  county  for  trial,  and,  if 
necessary,  before  any  of  the  judges  of  the  Supreme  Court.  Each  judge 
of  the  Supreme  Court  has  power  to  sit  and  try  indictments  in  any  county 
of  the  Commonwealth. 

March  15th,  1884.  Before  Meecxtr,  C.  J.,  Gordon,  Pax- 
soK,  Tkunkey,  Sterrett,  Green  and  Clar^,  JJ. 

On  the  1st  of  March,  1884,  R.  A.  Balph,  Henry  P.  Ford, 
N.  S.  Snyder  and  M.  Harrison  presented  a  petition  to  the 
Chief  Justice  of  the  Supreme  Court,  the  court  not  being  in 
session,  praying  that  a  writ  of  certiorari  might  issue  to  the 
Court  of  Quarter  Sessions  of  Warren  to  remove  the  record  and 
all  proceedings  in  the  case  of  the  Commonwealth  v.  R.  A. 
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Ralph,  Henry  P.  Ford,  N.  S.  Snyder  and  M.  Harrison  to  the 
Supreme  Court. 

After  consideration  the  court  made  the  following  orders  : 
Commonwealth  v.  R.  A. Balph,  Henry  P.  Foi^d,  et  al.     In- 
dictment pending  in  the  Court  of  Quarter  Session^  of  the 
Peace  in  and  for  the  County  of  Warren. 

And  now  to  wit:  March  3d,  1884,  on  application  of  the 
defendants  a  rule  is  granted  on  the  Commonwealth  to  show 
cause  why  a  writ  of  certiorari  shall  not  issue  to  the  Court  of 
Quarter  Sessions  of  said  county,  to  remove  the  record  and  all 
proceedings  in  due  course  to  the  court.  Rule  returnable  on 
Saturday,  the  15th  of  March  instant.  It  is  further  ordered 
that  all  proceedings  in  the  court  below  be  stayed  in  the  mean- 
time.   Pbb  Curiam. 

Gordon  and  Tritnkey,  JJ.,  dissent  to  the  granting  of  the 
rule. 

The  petition  upon  which  the  rule  was  granted  set  out  inter 
alia^  that  the  petitionei-s  are  all  citizens  of  Allegheny  County, 
Pa.,  that  Balph  is  a  member  of  the  bar  of  said  county,  that 
Ford  is  one  of  the  executors  of  Sarah  Ann  Ford,  that  Snyder 
and  Harrison  are  of  the  detective  force  of  Pittsburgh,  and  at  the 
time  of  the  grievances  complained  of  were  acting  as  Deputy 
Sheriffs  of  Allegheny  County. 

That  S.  V.  Davis  of  Warren,  Warren  Count3%  Pa.,  made  in- 
formation before  a  Justice  of  the  Peace  charging  the  defend- 
ants with  conspiracy  to  seize,  capture  and  arrest  him  and  take 
him  a  prisoner,  and  in  pui'suance  of  said  conspiracy  did  seize, 
capture  and  take  him  a  prisoner,  and  that  thereupon  a  warrant 
was  issued  for  their  arrest  which  was  returned:  The  defend- 
ants not  found  in  my  bailiwick. 

That  the  information  and  return  were  laid  before  the  Grand 
Jury  of  Warren  County,  which  found  a  true  bill  ag-ainst  them 
in  accordance  with  the  said  information.  That  they  were  sn)> 
sequently  arrested  at  Pittsbui-gh  and  gave  bail  for  their 
appearance  at  the  next  term  of  the  Quarter  Sessions  of  Warren 
County. 

That  the  case  is  set  down  for  trial  March  8d,  1884. 

That  the  circumstances  which  led  to  the  making  of  the 
information  and  the  finding  of  the  true  bill  are  in  brief:  That 
Sarah  Ann  Ford,  since  deceased,  filed  her  bill  in  equity  in  the 
Court  of  Common  Pleas,  No.  1  of  Allegheny  County,  alleging 
that  she  and  her  sister,  Caroline  M.  Lacy,  were  tenants  in 
common  of  certain  timber  tracts  in  the  Counties  of  Forest  and 
Clarion,  Pa.,  that  they  had  carried  on  a  partnership  in  the 
development  of  said  tracts  and  in  the  manufacture  and  sale  of 
timber  from  said  tmcts.     That  irreconcilable  differences  existed 
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between  her  and  her  sister  as  to  the  winding  up  of  said  business. 
She  prayed,  inter  alia,  for  the  appointment  of  a  receiver.  That 
upon  due  consideration  on  December  7th,  1881,  the  court  ap- 
paiiited  Samuel  Lewis  receiver,  who  qualified  and  took 
possession  of  said  property  and  business  for  the  purpose  of 
administering  the  same  under  the  direction  of  said  court. 

That  Caroline  M.  Lacy  and  her  husband  filed  a  bill  in 
equity  in  the  Court  of  Common  Pleas  of  Forest  County, 
alleging  the  said  tenancy  in  common  of  said  lands  and  praying 
for  the  partition  thereof.  That  the  case  was  proceeded  with 
until  the  16th  of  March,  1882,  when  the  court  upon  due 
consideration  appointed  S.  V.  Davis,  Esq.,  of  Warren, 
receiver,  who  qualified  and  undertook  to  take  posses- 
sion of  the  said  property  and  business  in  possession  of 
Samuel  Lewis  as  receiver.  That  from  that  time  forward 
continual  disputes  existed.  That  there  was  a  conflict  of 
authority  between  the  two  receivers  each  claiming  the  exclusive 
control  and  right  of  possession  of  the  same  business  and  property 
by  virtue  of  orders  of  the  I'espective  courts  appointing  them. 

That  on  the  5tli  dny  of  June,  1882,  the  Court  of  Common 
Pleas,  No.  1  of  Allegheny  County,  granted  a  preliminary  in- 
junction restraining  the  said  Caroline  M.  Lacy  and  her  husband 
from  interfering  directly  or  indirectly  with  the  authority  of 
Samuel  Lewis,  i-eceiver.  From  this  decree  an  appeal  was 
taken  to  the  Supreme  Court,  which  appeal  was  dismissed  and 
the  decree  affirmed.  That  on  application  by  the  representa- 
tives of  Sarah  Ann  Ford,  the  Court  of  Common  Pleas  of  Forest 
County,  on  the  27th  of  February,  1883,  made  an  order 
directing  S.  V.  Davis,  receiver,  to  withdraw  from  the  control 
and  custody  of  the  said  business  and  property. 

That  on  application  of  the  said  S.  V.  Davis,  the  said  Court 
of  Common  Pleas  of  Forest  County,  on  the  22d  of  May,  1883, 
granted  a  writ  of  assistance  directed  to  the  Sheriff  of  Forest 
County  to  enter  upon  the  said  property  and  exclude  all  parties 
other  than  the  said  S.  V.  Lewis. 

That  on  the  15th  of  June,  1883,  the  said  Samuel  Lewis,  re- 
ceiver, presented  his  petition  to  the  Court  of  Common  Pleas, 
No.  1,  of  Allegheny  County,  praying  that  an  attachment  might 
issue  for  contempt  against  S.  V.  Davis,  who  was  interfering 
with  him  in  the  performance  of  his  duty  as  receiver.  That  on 
the  22d  of  June,  1883,  S.  V.  Davis  filed  his  answer  and  after 
hearing  on  the- 29th  of  June,  1883,  an  attachment  was  directed 
to  issue  by  said  court  against  the  said  S.  V.  Davis  for  con- 
tempt returnable  forthwith.  That  the  Sheriff  of  Allegheny 
County  deputized  two  of  the  petitioners,  N.  S.  Snyder  and  M. 
Harrison,  to  serve  sjiid  writ.  That  they  arrested  said  S.  V. 
Davis  at  Warren  by  virtue  of  said  writ,  and  were  proceeding 
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with  him  to  Pittsburgh,  when  at  Kane  he  was  forcibly  rescued 
from  their  custody  and  returned  to  his  home.  That  this  rescue 
was  the  subject  of  public  rejoicing  in  the  County  of  Warren 
and  was  published  in  inflammatory  articles  in  the  newspapers 
of  said  county  and  circulated  and  read  in  said  county. 

That  on  the  8th  of  September,  1888,  the  Sheriff  of  Allegheny 
County  made  his  return  to  the  attachment  showing  the  arrest 
and  rescue,  and  thereupon  the  said  Court  of  Common  Pleas, 
No.  1  of  Allegheny  County,  issued  an  alias  writ  of  attachment 
for  the  said  S.  V.  Davis,  by  virtue  of  which  John  Doyle,  a 
Deputy  Sheriff  of  Allegheny  County,  arrested  the  said  S.  V. 
Davis  at  Warren.  That  the  President  Judge  of  Warren 
County  issued  a  writ  of  habeas  corpus  directing  that  the  said 
S.  V.  Davis  should  be  brought  before  him,  and  that  after  hear- 
ing he  directed  that  he  be  discharged  from  the  custody  of  the 
Deputy  Sheriff  of  Allegheny  County,  which  was  accordingly 
done. 

That  H.  P.  Ford  had  no  connection  with  the  arrest  of  the 
said  S.  V.  Davis,  other  than  being  a  party  plaintiff  to  the 
record  in  the  case  in  the  Common  rleas  of  Allegheny  County. 
That  R.  A.  Balph  had  no  connection  with  the  arrest  of  the 
said  S.  V.  Davis  other  than  being  one  of  the  counsel  of  H.  P. 
Ford.  That  M.  Harrison  and  N.  S.  Snyder  had  no  connection 
with  the  matter  other  than  the  service  of  the  attachment  in 
their  official  capacity. 

That  a  fair  and  impartial  trial  cannot  be  had  before  the  said 
judge,  no  allegation  or  charge  is  made  against  his  honesty,  and 
before  a  jury  of  Warren  County,  nor  at  a  trial  to  be  held 
in  the  said  county  or  in  the  neighborhood  thereof.  That  no 
relief  is  afforded  them  to  secure  a  change  of  venue  by  any 
Act  of  Assembly. 

The  Commonwealth  by  Wm.  Swanson,  District  Attorney  of 
Warren  County,  filed  an  answer  to  the  petition  upon  which 
the  rule  was  granted,  setting  forth  inter  alia  that  the  jurisdic- 
tion of  the  Court  of  Common  Pleas  of  Forest  County  over  the 
real  property  had  attached  six  months  before  the  bill  of  Sarah 
Ann  Ford  was  filed  in  the  Court  of  Common  Pleas,  No.  1  of 
Allegheny  County.  That  while  Samuel  Lewis  was  appointed 
i*eceiver  he  never  took  legal  possession  of  said  property.  That 
S.  V.  Davis  as  receiver  did  take  peaceable  and  undisputed 
possession  of  said  property.  That  the  said  S.  V.  Davis  as  re- 
ceiver made  application  to  the  Court  of  Common  Pleas  of 
Forest  County  and  obtained  a  restraining  order  restraining  the 
said  Samuel  Lewis  from  interfering  with  said  property,  which 
order  and  injunction  the  said  Samuel  Lewis  had  openly  and 
notoriously  violated.  ^  That  in  July,  1883,  after  hearing,  the 
Court  of  Common  Pleas,  No.  1,  of  Allegheny  County,  refused 
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an  attachment  for  contempt  for  S.  V.  Davis.  That  the  attach- 
ment of  June,  1888,  was  issued  without  taking  testimony. 

That  this  writ  of  attachment  was  placed  in  the  hands  of  the 
said  S.  N.  Snyder  and  M.  Harrison,  who  executed  the  same 
beyond  the  territorial  jurisdiction  of  the  officer  to  whom  it  was 
directed,  that  they  were  not  deputized  by  the  Sheriff  of  Alle- 
gheny County,  and  were  acting  as  private  detectives  without 
authority  of  law,  and  kidnappe<l  and  abducted  the  said  S.  V. 
Davis.  Tliat  the  said  S.  V.  Davis  was  not  rescued  as  alleged 
in  the  petition. 

That  from  the  second  arrest  the  President  Judge  of  the 
Court  of  Common  Pleas  of  Warren  County  legally,  upon  hear- 
ing, discharged  the  said  S.  V.  Davis.  That  there  is  no  reason 
why  the  petitioners  may  not  have  a  fair  and  impartial  trial 
before  the  said  judge,  before  a  jury  of  Warren  County  in 
Warren  County. 

That  the  defendants  are  guilty  of  the  misdemeanors  for 
which  they  are  indicted,  as  will  be  shown  by  evidence  at  the 
trial.  That  the  bill  was  found  at  September  Sessions,  1883, 
and  that  the  trial  of  the  case  has  been  continued  to  the  present 
time,  and  that  the  petitioners  are  therefore  guilty  of  gross 
laches. 

D.  T.  WaUoii^  John  DahelU  W.  C.  Moreland  for  the  rule. — 

The  jurisdiction  of  the  Supreme  Court  over  all  the  criminal 
courts  of  the  State  is  undoubted.  For  one  hundred  and  fifty 
years  the  right  of  a  judge  of  the  Supreme  Court  to  allow  the 
writ  of  certiorari  to  remove  an  indictment  before  trial  has  been 
settled.  This  was  provided  for  by  Act  of  22d  May,  1722: 
1  Sm.  Laws,  139. 

This  Act  substantially  re-enacted  by  the  Act  of  June  16th, 
1836,  P.  L.  784,  gave  to  the  Supreme  Court  and  the  judges 
thereof,  all  the  power  of  the  Kings's  Bench  of  England:  Com- 
monwealth V.  Nathans,  5  Barr,  125 ;  Commonwealth  v.  Simp- 
son, 2  Gr.,  439;  Commonwealth  v.  Ickoff,  9  C,  80.  This  right 
was  recognized  in  the  constitution  of  1790  :  Art.  V.,  §  5. 

Not  contented  with  the  statute  of  1722,  the  legislature  under 
the  direction  of  the  constitution  of  1790  enacted  the  Act  of 
13th  April,  1791 :  8  Sm.  Laws,  30 ;  providing  for  the  removal 
of  the  indictment  and  all  proceedings  thereupon  into  the 
Supreme  Court  by  writ  of  certiorari. 

The  Act  of  16th  June,  1836,  P.  L.  784,  rescinded  the  law  of 
1791,  omitting  the  clause  requiring  the  allocatur. 

The  Act  ol  1791  is  still  in  force  unaffected  by  the  Act  of 
1836:  Commonwealth  v.  McGinnis,  2  Wh.,  117. 

The   Act  of  1791  is  re-enacted   almost  in  words  in  our 
Criminal  Code,  Act  of  March  31st,  1860,  P.  L.  437. 
1  A  MERMAN— 24 
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In  Com.  V.  Drum,  8  P.  F.  S.,  11,  a  true  bill  for  murder  bad 
been  found.  The  President  Judge  certified  to  the  Supreme 
Court  that  his  relation  to  the  defendant  would  be  in  the  wa}*^  of 
his  presiding  at  the  trial.  The  Supreme  Court  sent  Agnew, 
J.,  to  hold  the  Court. 

The  King's  Bench  was  always  ambulatory  and  removed  with 
the  King  wherever  he  went  and  hath  always  retained  jurisdic- 
tion in  criminal  matters:  Bacon's  Abridgment,  title.  Court  of 
King's  Bench. 

When  it  sits  in  any  county  it  supersedes  any  Court  there 
sitting:  4  Black.  Com.,  p.  266. 

The  Court  of  King's  Bench  frequently  tried  indictments 
found  in  one  county  in  another:  2  Hales  Pleas  of  the  Crown, 
215;  King  v.  Inhabitants  of  Nottingham,  2  Levinz,  112;  Rex 
V.  Harris  et  al.,  3  Burrows,  1332 ;  King  v.  Inhabitants  of  Cum- 
berland, 6  Term.,  Rep.,  194 ;  Rex  v.  Cowle,  2  Burrows,  859. 

The  same  power  is  exercised  by  the  Supreme  Courts  of  the 
different  states:  People  v.  Vermilyea,  7  Cowan,  137;  Keu- 
drick  V.  State,  1  Cooke's  Rep.,  475 ;  Bob,  a  Slave,  v.  The  State, 
2  Yerg.,  176;  State  v.  Hunt,  Coxe  Rep.,  287;  State  v.  Gibbons, 
1  Southard,  41;  NichoUs  v.  State,  2  Southard,  539;  The  State 
v.  The  Judges,  3  Harris  &  McHenry,  115. 

The  Constitution  of  1874,  contains  no  express  repeal  of  the 
statutes  allowing  the  certiorari^  they  stand  as  part  of  the  law 
of  the  state :  County  of  Allegheny  v.  Gibson,  7  W.  N.  .C, 
441. 

Wm.  Swamon^  (District  Attorney),  S,  P.  Johnson^  A.  B, 
Richmond^  J,  M,  St  oner  ^  A,  B.  Force^  against  the  rule. — The 
constitution  of  the  state  prohibits  the  exercise  of  any  original 
jurisdiction  by  the  Supreme  Court  except  in  the  cases  speci- 
fied :     Art.  V.  §  8,  Const. 

The  judges  of  the  Supreme  Court  shall  by  virtue  of  their 
oflSces  be  Justices  of  Oyer  and  Terminer,  and  General  Jail 
Delivery  in  the  several  counties :  Art.  V.  §  3,  Const. 

The  meaning  of  this  is  plain.  It  does  not  warrant  the  trial 
of  criminal  causes  originating  in  one  county  by  a  Judge  of 
the  Supreme  Court  sitting  in  another  county. 

A  Judge  of  the  Supreme  Court,  when  exercising  the  func- 
tions of  a  Justice  of  Oyer  and  Terminer  must  sit  in  the 
county  in  whiqh  the  indictment  was  found. 

This  construction  is  determined  by  Com.  v.  Ickhoff,  9  C,  80, 
Com.  V.  Drum,  8  P.  F.  S.,  9.  The  constitution  of  1874  is  the 
same  as  that  of  1838  in  this  respect. 

Before  the  Courts  of  nisi  priics  were  abolished,  it  was  held 
that  the  Supreme  Court  haa  power  to  allow  Courts  of  nisi 
prius  for  the  trial  of  criminal  cases  in  the  proper  counties, 
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where  the  indictment  has  been  found  and  was  pending :  Com. 
r.  Frowenfield  et  al.,  3  Grant,  99. 

There  has  not  been  shown  such  a  case  as  to  warrant  this 
extraordinary  exercise  of  authority  on  the  part  of  the  Court. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  Court, 
Jannary  4th,  1886. 

On  March  Ist,  1884,  the  defendants  below  presented  a  pe- 
tition to  this  Court  pravinjf  us  to  issue  a  writ  of  certiorari  to 
the  Quarter  Sessions  of  Warren  County  to  remove  into  this 
Court  the  indictment  and  record  of  a  certain  case  of  the 
Commonwealth  v,  R.  A.  Balph,  Henry  P.  Ford  et  al.  The 
defendants  were  indicted  for  conspiracy  and  assault,  and  the 
ground  upon  which  the  removal  was  askeH  was  that  the  (de- 
fendants could  not  have  a  fair  trial  in  Warren  County  for 
certain  reasons  set  forth  in  the  said  petition.  Without  enter- 
ing into  detail,  it  is  sufficient  to  say  that  the  case  arose  out  of 
a  conflict  of  jurisdiction  between  the  Court  of  Common  Pleas 
of  Warren  County  and  the  Court  of  Common  Pleas  No.  2,  of 
Allegheny  County,  in  regard  to  the  appointment  of  a  Receiver, 
culminating  in  the  appointment  of  such  officer  by  each  court, 
and  an  attempt  by  each  to  enforce  its  own  ordei-s  and  decrees. 
So  far  did  this  proceed  that  the  Court  of  Warren  County  dis- 
charged upon  habeas  corpus  a  person  adjudged  guilty  of  con- 
tempt by  the  Court  of  Allegheny  County,  and  who  was  in 
custody  under  an  attachment.  Tlie  petition  further  averred 
that  a  fair  and  impartial  trial  before  a  judge  and  jury  of  War- 
ren County  could  not  be  had  because  of  the  excitement  and 
prejudice  existing  against  them  in  said  county,  not  only  on 
the  part  of  the  public  generally,  but  by  the  jurors  likely  to  be 
empannelled  in  the  cause,  and  the  judge  before  whom  the  case 
would  be  tried. 

For  the  purposes  of  this  case  we  must  assume  the  statements 
of  the  petition  to  be  true.  And  even  if  the  petitioners  are 
mistaken  in  whole  or  in  part  in  their  allegations  of  prejudice, 
the  fact  that  they  have  thus  publicly  challenged  for  cause  the 
presiding  judge,  would  place  the  latter  in  a  very  unpleasant 
position  were  he  called  upon  in  the  course  of  his  official  duty  to 
try  the  cause.  Upon  this  point  we  cannot  do  better  than  to 
quote  the  remarks  of  Lewis,  J.,  in  a  similar  application  made 
to  this  court  by  one  Derringer  in  1857.  He  says :  "  If  it  hnd 
been  material  to  produce  the  statement  of  the  judges,  I  see  no 
reason  why  it  should  not  be  produced,  as  the  time  was  ample. 
I  see,  therefore,  no  reason  for  continuing  the  cause.  As  the 
matter  strikes  me,  a  statement  of  the  judges  in  opposition  to 
the  affidavit  would  not  be  material.  If  what  Mr.  Derringer 
says  in  his  affidavit  be  true  that  two  of  them  (the  judges) 
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expressed  themselves  in  such  a  manner  as  to  render  a  trial  be- 
fore them  very  unfair  to  the  accused,  it  would  be  very  improper 
for  them  to  try  this  cause.  If  his  statement  against  them 
be  false  we  may  well  suppose  the  feeling  which  that  statement 
would  make  in  the  breast  of  those  judges.  We  cannot  con- 
trol human  nature,  and  when  a  judge  has  a  man  before  him 
who  has  made  a  false  charge  against  him,  it  is  almost  impossi- 
ble to  administer  justice  fairly.  I  think  it  would  be  very  un- 
fair under  these  circumstances  to  expect  either  of  these  judges 
to  try  the  cause.  They  should  be  the  last  ones  to  whom  to 
apply.  Whether  the  affidavit  be  true  or  false,  it  seems  to  me 
a  good  reason  for  asking  them  n«t  to  decide." 

Under  all  the  circumstances  as  developed  by  this  petition, 
we  think  the  judges  of  Warren  County  ought  not  to  be  called 
upon  to  sit  in  this  cause.  In  saying  this  we  wish  it  distinctly 
understood  that  we  in  no  way  reflect  upon  him  as  a  judge  or  as 
a  man.  And  we  are  of  opinion  that  sufficient  facts  are  averred 
as  to  render  it  extremely  doubtful  whether  an  impartial  trial 
can  be  had  before  a  Warren  County  jury,  and  that  the  cause 
is  one  which  would  justify  us  in  removing  it  if  we  have  the 
power. 

This  brings  us  at  once  to  the  vital  question  whether  such 
power  still  exists  in  this  court.  I  say  still  exists,  because  no 
one  doubts  the  power  was  lodged  in  this  court  up  to  and  until 
the  adoption  of  the  present  constitution.  It  has  been  not 
only  asserted,  but  exercised  repeatedly.  Causes  have  been 
removed  into  this  court  and  tried  by  several  of  the  judges 
who  have  preceded  us.  For  over  one  hundred  and  fift}*^  years 
the  right  of  a  judge  of  this  court  to  allow  the  writ  of  certiorari 
to  remove  an  indictment  before  trial  has  been  settled  beyond 
controversy. 

The  question  as  now  presented  is  one  of  grave  importance, 
and  we  have  given  it  the  most  careful  attention.  It  has  been 
held  under  advisement  for  over  one  year,  as  it  was  of  far  more 
importance  that  the  principle  should  be  carefully  and  intel- 
ligently decided  than  that  it  should  be  done  speedily.  The 
delay  of  one  not  very  important  case  is  of  less  consequence 
than  the  settling  of  an  important  principle  which  is  to  be  a 
rule  of  action  for  all  time. 

It  is  necessary  to  an  intelligent  discussion  of  the  subject  to 
review  to  some  extent  the  past  legislation  of  the  state*  I  will 
do  so  as  concisely  as  is  consistent  with  its  proper  under- 
standing. 

As  early  as  May  22d,  1722,  we  have  an  Act  (1  Smith's 
Laws,  139),  the  eleventh  section  of  which  provided :  "  That 
there  shall  be  holden  and  kept  at  Philadelphia,  a  court  of 
record  twice  in  every  year ;    that  is  to  say,  on  the  twenty- 
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fourth  day  of  September  and  the  tenth  day  of  April,  if  the 
same  days  or  either  do  not  happen  to  be  on  the  first  day  of  the 
week,  and  In  such  case  the  said  court  shall  be  held  on  the  next 
day  following;  which  said  court  shall  be  called  and  styled 
The  Supreme  Court  of  Pennsylvania.  And  that  there  shall 
be  three  persons  of  known  integrity  and  ability,  commission- 
ated  by  the  Governor,  or  his  Lieutenant  for  the  time  being, 
by  several  distinct  patents  or  commissions,  under  the  great 
seal  of  this  Province,  to  be  Judges  of  the  said  court,  one  of 
whom  shall  be  distinguished  in  his  commission  by  the  name 
of  Chief  Justice.  And  every  of  the  said  Justices  shall  have 
full  power  and  authority,  by  virtue  of  this  Act,  when  and 
as  often  as  there  may  be  occasion,  to  issue  forth  writs  of 
habeas  corpus,  certiorari  and  writs  of  error,  and  all  remedial 
and  other  writs  and  process,  returnable  to  the  said  court,  and 
grantable  by  the  said  Judges  by  virtue  of  their  office,  in  pur- 
suance of  the  powers  and  authorities  hereby  given  them." 

And  by  section  13  of  said  Act  it  was  further  provided: 
"  That  the  said  Judges,  or  any  two  of  thero,  shall  have  full 
power  to  hold  the  said  court,  and  therein  to  hear  and  deter- 
mine all  causes,  matters  and  things  cognizable  in  the  said 
court,  and  also  to  hear  and  determine  all  and  all  manner  of 
pleas,  plaints  and  causes,  which  shall  be  removed  or  brought 
there  from  the  respective  General  Quarter  Sessions  of  the 
Peace,  and  Courts  of  Common  Pleas,  to  be  held  for  the  re- 
spective counties  of  Philadelphia,  Chester,  Bucks,  as  also  for 
the  city  of  Philadelphia,  or  from  any  other  court  of  this  Prov- 
ince, by  virtue  of  any  of  the  said  writs:  and  to  examine  and 
correct  all  and  all  manner  of  errors  of  the  Justices  and  Mag- 
istrates of  this  Province,  in  their  judgments,  process  and  pro-' 
ceedings  in  the  said  courts,  as  well  as  in  all  pleas  of  the  Crown, 
as  in  all  pleas,  real,  personal  and  mixed  ;  and  thereupon  to 
reverse  or  affirm  the  said  judgments  as  the  law  doth  or  shall 
direct, and  generally  shall  minister  justice  to  all  per- 
sons, and  exercise  the  jurisdictions  and  powers  hereby  granted 
concerning  all  and  singular  the  premises  according  to  law,  as 
fully  and  amply,  to  all  intents  and  purposes  whatsoever  as  the 
Justices  of  the  Court  of  King's  Bench,  Common  Pleas  and 
Exchequer,  at  Westminster  or  any  of  them,  may  or  can  do." 

The  constitution  of  1790  distinctly  recognized  the  same 
right.  Section  6,  of  Article  5  provides  that :  **  The  Judges  of 
the  Courts  of  Common  Pleas  in  each  county  shall,  by  virtue 
of  their  offices,  be  Justices  of  Oyer  and  Terminer  and  Gen- 
eral Jail  Delivery  for  the  trial  of  capital  and  other  offenders 
therein ;  any  two  of  the  said  Judges,  the  president  being  one, 
shall  be  a  quorum  ;  but  they  shall  not  hold  a  Court  of  Oyer 
and  Terminer  or  Jail  Delivery  in  any  courts  where  the  judges 
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of  the  Supreme  Court,  or  any  of  them  shall  be  sitting  in  the 
same  county.  The  party  accused,  as  well  as  the  Common- 
wealth may  under  such  regulations  as  shall  be  prescribed  by 
law,  remove  the  indictment  and  proceedings,  or  a  transcript 
thereof  into  the  Supreme  Court." 

Then  came  the  Act  of  13th  April,  1791  (3  Smith's  Laws. 
p.  30),  following  immediately  after  the  constitution  of  1790, 
and  carrying  out  its  provisions,  by  the  seventh  section  of 
which  Act  it  was  provided :  "  That  whensoever  any  pei'son 
shall  be  indicted  in  any  Court  of  Oyer  and  Terminer,  Goal 
Delivery  or  Sessions  of  the  Peace,  the  part)^  charged  shall  be 
at  liberty  to  remove  the  said  indictment,  and  all  proceedings 
thereupon,  or  a  transcript  thereof  into  the  Supreme  Court,  by 
a  writ  of  certiorari,  or  by  writ  of  error,  as  the  case  may  re- 
quire. Provided  always,  that  no  such  writ  of  certiorari,  or 
writ  of  error  shall  issue  or  be  available  to  remove  the  said 
indictment  and  proceedings  thereupon,  or  a  transcript  thereof, 
or  to  stay  execution  of  the  judgment  thereupon  rendered, 
unless  the  sameg  shall  be  specially  allowed  by  the  Supreme 
Court,  or  one  of  the  Justices  thereof  upon  sufficient  cause  to 
it  or  him  shown,  or  shall  have  been  sued  out  with  the  consent 
of  the  Attorney  General :  which  special  allowance  or  consent 
shall  be  in  writing,  and  certified  on  the  same  writ." 

The  Act  of  16th  of  June,  1836,  P.  L.,  785,  substantially 
re-enacted  the  law  of  1791,  omitting,  however,  the  provision 
requiring  a  special  allocatur.  The  seventh  section  of  said 
Act  provides  that,  "The  Judges  of  the  Supreme  Court  shall 
have  full  power  and  authority,  when  and  as  often  as  there  may 
be  occasion,  to  issue  writs  of  habeas  corpus,  writs  of  certio- 
rari and  writs  of  error,  and  all  remedial  and  other  writs  and 
process,  returnable  to  said  court."  And  by  section  9  it  is  pro- 
vided that :  "  Every  person  indicted  in  any  court  of  Quarter 
Sessions,  or  in  any  county  court  of  Oyer  and  Terminer  and  Gen- 
eral Jail  Delivery,  may  remove  the  indictment,  and  all  proceed- 
ings thereon,  or  a  transcript  thereof,  into  the  Supreme  Court  by 
a  writ  of  certiorari,  or  a  writ  of  error,  as  the  case  may  require.'' 

It  was  at  one  time  contended  that  the  above  recited  Act  of 
1836  repealed  the  Act  of  1791,  and  that  inasmuch  as  the  Act 
of  1836  contained  no  clause  requiring  a  special  allocatur,  the 
writ  of  certiorari  could  be  issued  as  of  course  in  any  case. 
That  such  a  construction  would  have  buried  the  Supreme 
Court  beneath  an  avalanche  of  criminal  business,  as  well  as 
have  seriously  embarrassed  the  administration  of  justice  was 
patent  to  the  dullest  comprehension.  This  question,  however^ 
was  put  at  rest  by  The  Commonwealth  v,  Ginnis  et  al.,  2 
Wharton,  113,  in  which  it  was  held  that  the  Act  of  16th  of 
June,  1836,  relating  to   the  jurisdiction  and  powei"s  of  the 
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court  did  not  repeal  the  seventli  section  of  the  Act  of  13th  of 
April,  1791,  regulatinjy  the  removal  of  indictments  into  the 
Supreme  Court,  and  that  a  special  allocatur  was  still  necessary 
to  authorize  such  removal. 

Our  revised  criminal  code  of  1860  re-enacted  the  Act  of 
1791  almost  in  terms.  The  33d  section  of  the  Act  of  31st 
March  of  that  year  (P.  L.,  439)  provides:  *' Every  person 
indicted  in  any  Court  of  Quarter  Sessions,  or  in  any  county 
court  of  Oyer  and  Terminer  and  General  Jail  Delivery,  may 
remove  the  indictment,  and  all  proceedings  thereon,  or  a  tran- 
script thereof  into  the  Supreme  Court  by  a  writ  of  certiorari, 
or  a  writ  of  error,  as  the  case  may  require :  Provided^  That  no 
such  writ  of  certiorari  or  writ  of  error  shall  issue,  or  be  avail- 
able to  remove  the  said  indictment  and  proceedings  thereupon, 
or  a  transcript  thereof,  unless  the  same  shall  be  specially  al- 
lowed by  the  Supreme  Court,  or  one  of  the  justices  thereof, 
upon  sufficient  cause  to  it  or  him  shown,  or  shall  have  been 
sued  out  with  the  consent  of  the  Attorney  General ;  which 
special  allowance  or  consent  shall  be  in  writing,  and  certified 
on  the  said  writ." 

Here  endeth  our  legislation  upon  this  subject.  It  will  thus 
be  seen  that  the  right  of  this  court,  or  a  judge  thereof,  to  issue 
the  writ  of  certiorari  is  distinctly  recognized  by  the  constitu- 
tion of  1790  and  by  three  Acts  of  Assembly.  There  never 
was  a  time  since  the  passage  of  the  Act  of  1722,  when  this 
right  was  not  to  be  found  upon  our  statute  books.  It  has 
existed  practically  unchallenged  for  over  one  hundred  and 
fifty  years.  If  taken  away  at  all  it  is  by  the  constitution  of 
1874.  Before  I  discuss  that  question  I  propose  to  consider 
the  object  and  effect  of  a  removal  of  a  criminal  case  into  this 
court,  and  the  power  of  the  court  in  the  premises. 

It  will  be  observed  that  the  Act  of  1722  expressly  confers 
upon  this  court  the  powers  of  the  King's  Bench  in  criminal 
cases.  This  is  plain  from  the  language  of  the  act  itself,  and 
authority  is  scarcely  needed  for  so  plain  a  proposition.  That 
there  may  be  no  doubt,  however,  upon  this  question  I  will 
refer  to  the  case  of  the  Commonwealth  v.  Simpson,  2  Grant's 
Cases,  page  438,  where  the  Act  of  1722  was  under  considera- 
tion and  the  construction  I  have  indicated  placed  upon  it  by 
this  court. 

What  are  the  powers  of  the  King's  Bench  as  it  existed  in 
England,  where  the  Act  of  1722  was  passed  ?  We  all  know  in 
a  general  way  that  it  was  the  Supreme  Court  of  Oyer  and  Ter- 
miner and  General  Jail  Delivery;  that  when  it  sits  in  any 
county  it  outranks  and  supersedes  any  other  criminal  court 
there   sitting.     It   was  always  ambulatory  and  followed  the 
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King's  person.  In  contemplation  of  law  the  King  sits  there 
in  person  ;  at  one  time  he  sat  therein  in  point  of  fact. 

Henry  III.  sate  in  person  with  the  justices  in  Banco  Regio 
at  the  arraignment  of  Peter  de  Rivallis :  Speed.,  521.  At 
another  time  the  same  king  sat  there  in  person  at  the  arraign- 
ment of  Hubert,  Earl  of  Kent:  Speed.,  624.  But  the  King 
never  took  part  in  the  trial ;  that  was  committed  to  his  judges. 
Yet  the  fact  of  his  actual  or  supposed  presence  in  the  court 
gave  to  the  latter  great  dignity  and  importance. 

In  Sharswbod's  Blackstone,  Book  III.,  page  42,  the  court  of 
King's  Bench  is  thus  described :  "  The  jurisdiction  of  this 
court  is  very  high  and  transcendent.  It  keeps  all  inferior 
jurisdictions  within  the  bounds  of  their  authority,  and  may 
either  remove  their  proceedings  to  be  determined  here,  or  pro- 
hibit their  progress  below.  It  superintends  all  civil  corpora- 
tions in  the  kingdom.  It  commands  magistrates  and  others  to 
do  what  their  duty  requires,  in  every  case  where  there  is  no 
other  specific  remedy.  It  protects  the  liberty  of  the  subject 
by  speedy  and  summary  interposition.  It  takes  cognizance 
both  of  criminal  and  civil  causes ;  the  former  in  what  is  called 
the  crown  side,  or  crown  oflSce ;  the  latter  in  the  plea  side  of 
the  court." 

And  in  Book  IV.  of  the  same  work,  at  page  265,  we  find 
the  following  in  regard  to  its  powers  on  the  crown  side:  "The 
court  of  King's  Bench,  concerning  the  nature  of  whijeh  we 
partly  inquired  in  the  preceding  book,  was  (we  may  remem- 
ber) divided  into  a  crown  side  and  a  plea  side.  And  on  the 
crown  side  or  crown  oflSce  it  takes  cognizance  of  all  criminal 
causes,  from  high  treason  down  to  the  most  trivial  misde- 
meanor or  breach  of  the  peace.  Into  this  court  also  indict- 
ments from  all  inferior  courts  may  be  removed  by  writ  of  cer- 
tiorari,  and  tried  either  at  bar  or  at  nisi  priua  by  a  jury  of  the 
county  out  of  which  the  indictment  is  brought." 

**  Also,  this  court,  by  the  plenitude  of  its  power,  may  as  well 
proceed  on  indictments  removed  by  certiorari  out  of  inferior 
courts,  as  on  those  originally  commenced  here,  whether  the 
court  below  be  determined,  or  still  in  e««e,  and  whether  the 
proceedings  be  grounded  on  the  common  law,  or  on  a  statute 
making  a  new  law  concerning  an  old  offence:"  Bacon's 
Abridgement,  vol.  2,  page  *142,  title.  Court  of  King's  Bench. 

*'Also,  it  hath  so  sovereign  a  jurisdiction  in  all  criminal 
matters,  that  an  Act  of  Parliament,  appointing  that  all  crimes 
of  a  certain  denomination  sliall  be  tried  before  certain  judges, 
doth  not  exclude  the  jurisdiction  of  this  court,  without  express 
negative  words ;  and  therefore  it  hath  been  resolved  that  33 
Hen.  Vni.,  cap.  12,  which  enacts,  that  all  treasons,  &c.,  withia 
the  King's  house,  shall  be  determined  before  the  lord  steward 
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of  the  King's  house,  &c.,  doth  not  restrain  this  court  from  pro- 
ceeding against  such  offences :"     Id. 

To  the  same  point  are  Brice's  Abridgement  and  other  Eng- 
lish text-books,  and  decisions  without  number.  The  power  of 
the  King's  Bench  is  well  and  accurately  defined,  and  is  not  a 
subject  of  dispute.  It  possesses  the  inherent  power  of  remov- 
ing by  certiorari  the  record  and  proceedings  of  any  criminal 
case  from  the  inferior  court  at  any  stage  of  the  proceedings. 
After  a  case  has  been  so  brought  into  the  King's  Bench  it  may 
be  tried  at  bar,  or  at  nisi  priu%  by  a  jury  from  the  county 
from  which  the  record  was  brought,  or  if  it  is  suggested  upon 
the  record  and  proof  by  an  affidavit,  that  an  impartial  trial 
cannot  be  had  in  such  county,  the  record  may  be  remanded  to 
another  county  for  trial.  The  latter  is  an  important  provision 
as  it  amounts  practically  to  a  change  of  venue,  and  may  take 
place  in  cases  when  no  such  change  is  given  by  statute.  It 
requires,  therefore,  careful  consideration.  If  I  show  that  it 
exists  in  the  King's  Bench,  I  show  timt  it  exists  here,  unless 
taken  away  by  express  words  of  the  Constitution  or  Act  of 
Assembly. 

In  the  case  of  Rex  v.  Cowle,  2  Burrow's  Report,  734, 
that  great  criminal  lawyer.  Lord  Mansfield,  at  that  time 
Chief  Justice  of  the  King's  Bench,  laid  down  the  rule  as  fol- 
lows.    "But  the  law  is  clear  and  uniform,  as  far  back  as  it 

can  be  traced that  in  parts  of  England  itself,  when  an 

impartial  trial  cannot  be  had  in  the  proper  county  it  shall  be 
tried  in  the  next:  as  5  6. 1.,  Rex  v.  Inhabitants  of  the  county 
of  the  City  of  Norwich,  about  the  county  bridges,  the  trial 
was  in  Suffolk."  This  is  the  ancient  and  general  rule  whereon 
the  court  has  jurisdiction." 

In  Rex  t;.  Harris,  3  Burrows,  1330,  the  application  to  re- 
move the  record  to  an  adjoining  county  for  trial  was  refused 
upon  the  ground  that  the  facts  did  not  warrant  it.  All  the 
judges,  however,  were  of  opinion  that  they  had  the  power  to 
order  such  removal.  Such  order  was  made  in  the  King  v.  The 
Inhabitants  of  Nottingham,  tried  before  Lord  Chief  Justice 
Hale,  2  Levinz,  112 ;  see  Hale's  Pleas  of  the  Crown,  page  215 
and  note.  The  same  rule  was  laid  down  in  the  King  v.  In- 
habitants of  the  County  of  Cumberland,  6  Term  Reports,  194 
(decided  in  1794),  and  numerous  other  cases  will  be  found 
cited  in  the  opinion  of  the  court. 

This  is  the  settled  law  of  England,  and  in  this  country,  in 
those  states  in  which  the  Supreme  Court  is  clothed  with  King's 
Bench  powers  the  same  rule  prevails.  Thus  in  New  York,  in 
The  People  v.  Vermilyea,  7  Cowan,  137,  where  an  indictment 
had  been  removed  by  a  certiorari  into  the  Supreme  Court  for 
trial,  and  the  defendant  moved  for  a  change  of  the  place  of 
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trial,  it  was  said  by  Chief  Justice  Savage  :  "  Changing  the 
venue,  technically  speaking,  is  out  of  the  question.  The 
course  in  criminal  prosecutions  when  a  clear  case  is  made  out, 
is  to  order  a  suggestion  upon  the  record  that  a  fair  and  impar- 
tial trial  cannot  be  had  in  the  county  where  the  oflFence  is  laid. 
A  venire  is  then  awarded  to  the  sheriff  of  another  county,  and 
the  case  tried  there,  the  indictment  remaining  unaltered  as  to 
the  venue."  Woodward,  J.,  concurred  in  the  decision  and 
said :  "There  is  no  doubt  of  our  power  upon  a  proper  case  to 
send  a  criminal  cause  down  for  trial  to  a  county  other  than 
that  in  which  the  venue  is  laid.  Hence,  the  venue  as  such 
cannot  be  changed.  The  place  of  trial  must  be  altered  by 
suggestion,  and  on  clear  proof  that  the  cause  cannot  be  tried 
in  the  county  where  the  offence  is  laid  with  safety  to  the  rights 
of  the  defendants.'* 

The  same  rule  exists  in  Tennessee.  In  Kendrick  v.  State, 
1  Cooke's  Rep.,  476,  it  was  held,  citing  the  English  cases  above 
referred  to,  that  when  it  was  made  to  appear  to  the  Supreme 
Court,  upon  the  removal  of  an  indictment,  that  a  fair  trial 
cannot  be  had  in  the  county  where  the  venue  is  laid,  the  place 
of  trial  will  be  changed.  And  in  Bob,  a  Slave,  v.  The  State,  2 
Yerger,  176,  it  was  held  that  as  the  judges  of  that  court  were 
clothed  with  all  the  powers  of  the  King's  Bench,  they  could 
issue  a  certiorari  to  a  lower  court  to  remove  the  record  of  a 
criminal  case  for  trial.  Pecks,  J.,  saying :  "  In  England  there 
is  no  question  the  certiorari  would  lie  in  such  a  case,  either 
before  or  after  judgment.  Before  judgment  in  a  case  made 
out  that  because  of  the  public  clamor,  justice  could  not  in 
all  likelihood  be  done  the  person  charged  in  the  county  where 
charged." 

In  New  Jersey  the  same  doctrine  was  held  in  The  State  r. 
Hunt,  Coxe's  Rep.,  287 ;  State  v.  Gibbons,  1  Southard,  41 ; 
NichoUs  V.  The  State,  2  Id.,  589,  and  in  Maryland  in  The  State 
V,  The  Judges,  3  Harris  &  McHenry,  115. 

I  need  not  refer  to  the  line  of  cases  in  our  books  in  which 
this  Court  has  exercised  the  power  of  issuing  a  writ  of  certio- 
rari to  the  court  of  Oyer  and  Terminer  and  Quarter  Sessions 
of  the  Peace  throughout  the  state,  and  thus  removed  indict- 
ments here  for  trial.  Some  of  them  have  been  tried ;  others 
have  been  left  to  slumber  in  forgetfulness.  This,  however, 
was  doubtless,  owing  to  the  fact  that  no  one  pressed  such  cases 
for  trial ;  the  zeal  of  the  parties  for  a  speedy  trial  diminish- 
ing, as  the  prospect  for  a  trial  before  an  impartial  court  and 
jury  increases. 

From  the  foregoing  I  take  it  to  be  clear  that  up  to  and  prior 
to  the  adoption  of  the  constitution  of  1874,  this  court  pos- 
sessed the   inherent  power  of  issuing  writs  of  certiorari  to 
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remove  criminal  cases;  to  try  such  cases  at  bar  in  any  district 
where  it  might  chance  to  be  sitting,  or  send  it  for  trial  at 
nisipriits;  and  upon  suflScient  cause  shown  to  send  it  for  trial 
to  a  county  other  than  the  one  in  which  the  indictment  was 
found.  And  not  only  was  such  power  inherent  in  the  courts, 
but  the  power  to  remove  indictments  has  been,  from  time  to 
time,  expressly  conferred  by  Act  of  Assembly.  There  never 
has  been  a  period  since  the  court  was  first  organized  that  it 
did  not  exist,  and  the  statutes  conferring  it  have  never  been 
expressly  repealed.  Have  they  been  repealed  by  implication? 
It  would  be  a  novel  doctrine  to  hold  that  important  powers 
which  have  been  exercised  by  the  highest  judicial  tribunal  in 
the  state  for  over  one  hundred  and  fifty  yeai-s,  not  only  permis- 
sively,  but  by  the  express  command  of  the  statute,  can  be 
taken  away  by  mere  implication.  The  suggestion  of  such  a 
principle  carries  with  it  its  own  refutation.  But  the  law  upon 
this  subject  is  not  uncertain.  Just  h^re,  it  is  well  to  bear  in 
mind,  that  the  question  of  our  power  to  issue  the  writ  of  cer- 
tiorari^ and  our  power  over  the  case  after  the  removal  of  the 
Record  into  this  court,  are  separate  questions.  I  will  consider 
the  latter  branch  of  the  case  when  I  reach  it.  At  present  I 
am  upon  the  question  of  the  power  to  issue  the  writ. 

The  writ  of  certiorari  is  a  writ  of  common  right,  to  be 
taken  away  not  by  implication,  but  only  by  express  words : 
Mauch  Chunk  v.  Nescopeck,  9  Harris,  46 ;  Rex.  v.  Moreley,  2 
Burr.,  1040 ;  and  in  Overseers  of  the  Poor  v.  Smith,  2  S.  &  R., 
868,  it  was  held  that  the  jurisdiction  of  the  Supreme  Court 
can  be  taken  away  only  b)''  express  words,  or  irresistible  impli- 
cation. We  might  multiply  authorities  indefinitely  upon  this 
point  were  it  necessary.  It  is  suflScient  to  refer  to  the  late 
case  of  County  of  Allegheny  v.  Gibson,  9  Norris,  897,  where 
the  subject  of  the  eflfect  of  the  new  constitution  upon  existing 
laws  is  discussed  at  length. 

The  constitution  of  1874  contains  no  express  repeal  of 
either  the  Act  of  1886  or  1860  conferring  upon  this  court  the 
power  to  issue  the  certiorari.  Nor  is  there  a  word  in  it  from 
which  such  repeal  can  be  irresistibly  implied,  or  implied  at  all. 
We  are  of  opinion  that  said  Acts  are  in  full  force. 

It  is  urged,  however,  that  if  the  right  to  issue  the  writ 
technically  exists,  yet  we  have  no  power  to  try  or  control  the 
case  after  it  is  brought  here,  and  attention  is  called  to  the  8d 
section  of  Article  5  of  the  Constitution,  as  taking  away  our 
power  in  this  rejspect.  If  in  point  of  fact  we  have  no  power 
over  a  case  after  it  is  brought  here,  it  would  be  a  persuasive 
argument  against  the  power  to  bring  it  here,  as  we  do  not 
propose  to  do  a  vain  thing,  nor  does  the  law  contemplate  that 
we  should. 
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The  portion  of  the  constitution  referred  to  is  as  follows: 
*'  The  jurisdiction  of  the  Supreme  Court  shall  extend  over  the 
state  and  the  judges  thereof  shall,  by  virtue  of  their  oflBces, 
be  Justices  of  Oyer  and  Terminer  and  General  Jail  Delivery 
in  the  several  counties ;  they  shall  have  original  jurisdiction 
in  cases  of  injunction  where  a  corporation  is  a  party  defendant, 
of  habeas  corpus,  of  mandamus  to  courts  of  inferior  jurisdic- 
tion, and  of  q7io  warranto  as  to  all  officers  of  the  Commonwealth 
whose  jurisdiction  extends  over  the  state ;  but  shall  not  exer- 
cise any  other  original  jurisdiction  ;  they  shall  have  appellate 
jurisdiction  by  appeal,  certiorari  or  writ  of  error  in  all  cases, 
as  is  now  or  may  be  hereafter  provided  by  law."  In  the  con- 
sideration and  discussion  of  this  section  of  the  constitution 
I  throw  out  of  view  the  copious  citations  v/hich  have  been 
furnished  us  from  the  debates  in  the  convention.  They  are  of 
value  as  showing  the  views  of  individual  members,  and  as  in- 
dicating the  reasons  for  their  votes.  But  they  give  us  no  light 
as  to  the  views  of  the  large  majority  who  did  not  talk  ;  much 
less  of  the  mass  of  our  fellow  citizens  whose  votes  at  the  polls 
gave  that  instrument  the  force  of  fundamental  law.  We 
think  it  safe  to  construe  the  constitution  from  what  appears 
upon  its  face.  Nor  do  we  propose  to  go  beyond  the  necessities 
of  this  case.  Other  delicate  questions  may  arise  in  the  future 
upon  this  section,  and  we  leave  them  until  they  are  presented. 

From  this  section  we  may  gather  with  reasonable  certainty 
the  following:  (1)  That  the  jurisdiction  of  the  Supreme 
Court  extends  over  the  entire  state ;  (2)  That  the  justices 
thereof  are  ex  officio  judges  of  the  Oyer  and  Terminer  in  every 
county  of  the  Commonwealth  and,  (3)  That  the  original  juris- 
diction of  the  court,  excepting  in  the  excepted  cases,  is  abol- 
ished. 

The  first  two  propositions  are  not  new.  They  existed  in 
prior  constitutions,  and  conferred  no  additional  power.  The 
third  is  a  limitation  of  our  power  as  formerly  exercised,  by 
taking  away  a  portion  of  our  original  jurisdiction.  That  it 
was  intended  to  sweep  away  the  court  of  nisipritis  in  which 
our  original  jurisdiction  had  been  generally,  if  not  wholly  ex- 
ercised, was  not  left  open  to  conjecture,  as  it  is  expressly 
declared  by  the  21st  section  of  the  5th  Article,  that  "the 
court  of  nisi  prius  is  hereby  abolished,  and  no  court  of  orig- 
inal jurisdiction  to  be  presided  over  by  any  one  or  more  of  the 
judges  of  the  Supreme  Court  shall  be  established."  It  is  con- 
tended that  this  language,  in  connection  with  the  8d  section 
of  Article  5  take«  away  all  our  powera  as  justiceo  of  the  Oyer 
and  Terminer.  We  do  not  so  understand  the  constitution, 
nor  does  it  so  read.  Conceding  for  the  purposes  of  this  case 
that  we  may  no  longer  try  a  case  brought  into  this  court,  at  nm 
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prius.  it  is  begging  the  question  to  say  we  may  not  try  it  nt 
all.  The  constitution  must  be  so  read  as  to  give  effect  to  all 
its  parts,  and  when  it  distinctly  says  that  the  judges  of  this 
court  shall  be  ez  officio  justices  of  the  Oyer  and  Terminer  and 
General  Jail  Delivery  in  every  county  in  the  state,  it  means 
something.  It  is  not  an  idle  phrase  inscribed  for  mere  sound, 
or  to  fill  up  space.  It  was  not  new ;  it  was  taken  literally 
from  the  constitution  of  1838.  It  was  known  to  the  conven- 
tion that  this  court  had  in  severAl  cases  placed  a  construc- 
tion upon  this  clause.  It  is  sufficient  to  refer  to  a  single  case : 
Com.  V.  Ickhoff,  9  Casey,  80,  in  which  it  was  distinctly  held 
that  "each  of  the  judges  of  this  court  has  power  to  hold  a 
court  of  Oyer  and  Terminer  and  General  Jail  Delivery  in  any 
county  of  the  state."  It  was  said  by  Chief  Justice  Lowbie  : 
"  This  is  a  cause  iu  the  Oyer  and  Terminer,  and  the  president 
judge,  within  whose  jurisdiction  it  falls,  represents  to  us  that 
there  is  a  legal  impediment  that  prevents  him  hearing  it,  and 
asks  us  to  send  one  of  the  judges  of  this  court  to  try  it.  We 
think  that  we  are  bound  to  do  so.  We  know  of  no  legal  or 
constitutional  authority  for  any  judge  of  the  Common  Fleas 
to  hold  a  court  of  Oyer  and  Terminer  out  of  his  district,  and 
when  such  a  court  is  held  by  judges  of  the  Common  Pleas  it 
requires  two  to  make  a  quorum,  uie  president  being  one.  But 
the  jurisdiction  of  this  court  extends  over  the  whole  state,  and 
ics  judges  are,  by  virtue  of  their  oflBce,  Justices  of  Oyer  and 
Terminer  and  General  Jail  Delivery  in  the  several  counties ; 
and  the  judges  of  the  Common  Pleas  cannot  hold  an  Oyer 
and  Terminer,  or  Jail  Delivery  Court,  while  the  Supreme 
Court  or  any  of  them  are  sitting  iu  the  same  county  for  crim- 
inal trials :  Const.,  Art.  V.,  §§  4,  5.  This  makes  it  appear  plain 
that  each  judge  of  this  court  has  power  to  hold  a  court  of  Oyer 
and  Terminer,  or  of  Greneral  Jail  Delivery,  in  any  county  of 
the  state.  They  are  severally  justices  for  this  purpose,  and  no 
quorum  being  established,  each  of  them  has  full  and  equal 
authority  to  hold  such  courts.  Any  of  them  sitting  in  the  same 
county  excludes  the  jurisdiction  of  the  Common  Pleas  judges, 
and  this  can  mean  no  less  than  that  any  one  of  them  has  juris- 
diction, and  therefore  excludes  ail  other  jurisdictions  that  are 
not  superior.'* 

That  the  same  power  exists  now  is  beyond  all  controversy. 
From  all  that  has  been  said  it  would  seein  to  be  clear  that  the 
only  change  which  the  constitution  makes  in  our  powers  in 
criminal  cases,  is  to  prevent  our  trying  indictments  in  the  nisi 
vrius.  That  court  is  dead  without  the  hope  of  resurrection. 
But  each  judge  has  the  power  to  sit  and  try  indictments  iu 
any  county  of  the  state. 

Much  less  does  the  constitution  affect  the  power  inherent  in 
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this  court,  and  expressly  conferred  by  statute,  of  removing 
criminal  cases  into  this  court  by  certiorari.  It  is  not  strictly 
speaking  original  jurisdiction.  A  certiorari  brings  up  a  record 
for  review;  it  is  not  the  commencement  of  an  original  suit. 
The  general  powers  of  supervision  over  criminal  cases  inhe- 
rent to  the  King's  Bench,  and  expressly  conferred  upon  this 
court  by  statute,  means  something  more  than  the  trial  of  the 
case  before  a  jury.  It  means  in  its  broadest  sense  that  we 
shall  see  that  every  man  charged  with  crime  shall  have  a  fair 
and  impartial  trial ;  that  where  it  is  made  clear  to  us  that  a 
man  cannot  have  such  a  trial,  either  from  an  excited  and  in- 
flamed condition  of  the  public  mind  in  the  county  where  the 
indictment  was  found,  or  from  feeling  or  prejudice  on  the  part 
of  the  judge,  or  any  other  sufficient  cause,  we-  shall  issue  our 
certiorari,  remove  the  record  into  this  court  and  send  it  down 
to  another  county  for  trial,  and  if  necessary  before  one  of  the 
judges  of  this  court.  That  it  is  a  power  to  be  exercised  with 
extreme  caution  is  admitted.  That  it  may  be  abused  is  pos- 
sible. But  I  can  readily  imagine  circumstances  iu  the  future 
which  would  make  the  exercise  of  this  power  the  only  barrier 
between  a  good  citizen  and  gross  oppression.  If  the  people 
shall  be  of  opinion  that  it  was  unwisely  conferred,  or  that  it 
is  being  improperly  exercised,  they  can  change  it  by  a  modifi- 
cation of  the  fundamental  law.  The  mere  knowledge  that 
such  a  power  exists  in  this  court  it  is  believed  will  make  its 
frequent  use  unnecessary. 

The  rule  is  made  absolute ;  and  it  is  ordered  that  the  writ 
of  certiorari  issue  as  prayed  for.  When  the  record  comes 
up  we  will  be  prepared  to  entertain  a  motion  looking  to  a 
speedy  trial  of  the  cause. 

Mr.  Justice  Trunkey  delivered  a  dissenting  opinion. 

"The  jurisdiction  of  the  Supreme  Court  shall  extend  over 
the  state,  and  the  judges  shall  by  virtue  of  their  offices,  be 
justices  of  Oyer  and  Terminer  and  General  Jail  Delivery  in 
the  several  counties ;  they  shall  have  original  jurisdiction  in 
cases  of  injunction  when  a  corporation  is  a  party  defendant, 
of  habeas  corpus^  of  mandamus  to  courts  of  inferior  jurisdic- 
tion, and  of  quo  warranto  as  to  all  officers  of  the  Common- 
wealth whose  juiisdiction  extends  over  the  state,  but  shall  not 
exercise  any  other  original  jurisdiction ;  they  shall  have  appel- 
late jurisdiction  by  appeal,  certiorari,  or  writ  of  error,  in  all 
cases  as  is  now  or  may  hereafter  be  provided  by  law :  "  Con- 
stitution of  1874,  Article  V,  sec.  8. 

In  one  section  the  original  jurisdiction  of  the  Supreme 
Court  is  limited  to  four  classes  of  cases,  prohibited  as  to  all 
others,  and  the  appellate  jurisdiction  in  judicial  proceedings 
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IS  made  as  extensive  as  has  been  or  may  be  provided  by  the 
legislature.  Original  jurisdiction  has  been  defined  thus :  *'  Au- 
thority to  take  cogniaance  of  a  controversy  in  its  first  condi- 
tion, and  to  try  and  determine  the  questions  of  fact,  and  apply 
the  law,  as  distinoruished  from  appellate  jurisdiction;"  and 
the  latter  thus :  "  Pertaining  to  the  judicial  review  of  adjudica- 
tions. Appellate  is  used  in  a  broader  sense  than  appeal ;  thus 
appellate  jurisdiction  is  the  power  to  take  cognizance  of  and 
review  proceedings  in  the  inferior  court,  irrespective  of  the 
manner  in  which  they  are  brought  up,  whether  by  appeal,  or 
by  writ  of  error,  or  even  by  certiorari : "  Abbott's  Law  Diet. 

'  The  Constitution  clothes  the  Supreme  Court  with  certain 
original  jurisdiction,  and  legislation  can  confer  it  in  no  other 
cases.  A  statute  may  provide  that  said  court  may  review 
interlocutory  ordera  and  judgments,  as  well  as  final  judgments, 
but  a  provision  that  the  court  shall  retain  the  cause  for  trial 
after  such  review  would  be  void.  Appellate  jurisdiction  is  a 
continuation  of  the  judicial  power  which  has  been  executed 
in  the  court  of  original  jurisdiction,  it  involves  only  a  review, 
and  if  no  error  be  found  the  judgment  of  the  inferior  court 
stands.  But  in  case  of  reversal,  if  the  proper  judgment  can- 
not be  pronounced  without  the  taking  of  additional  testimony, 
or  another  trial  to  determine  the  facts,  the  appellate  court 
settles  the  questions  which  were  raised  in  the  record  and  re- 
mands the  cause  to  the  court  having  original  jurisdiction  for 
further  investigation  and  adjudication.  If  the  appellate  court 
also  had  original  jurisdiction  of  such  cause  the  case  would  be 
different. 

It  mattere  not  how  extensive  was  the  original  jurisdiction 
of  the  Supreme  Court  prior  to  the  adoption  of  the  constitu- 
tion of  1874,  for  that  names  the  classes  of  cases  of  which  the 
court  shall  have  such  jurisdiction,  and  declares  that  it '"  shall 
not  exercise  any  other  original  jurisdiction."  This  provision 
is  utterly  repugnant  to  all  statutes  conferring  original  jurisdic- 
tion on  the  Supreme  Court  in  cases  not  within  the  specified 
classes.  The  provision  is  plain,  in  negative  words,  and  there 
is  no  ground  for  avoiding  it  by  construction  or  interpretation. 
Being  a  part  of  the  organic  law  of  the  Commonwealth,  it  re- 
peals prior  repugnant  statutes.  It  cannot  rightfully  be  nul- 
lified by  prior  statutes  or  judicial  decisions.  No  legislation  is 
necessary  to  carry  the  repeal  into  effect.  The  direct  security 
of  rights,  and  the  positive  prohibition  of  acts,  where  legislation 
is  not  manifestly  contemplated  for  the  enforcement  thereof, 
are  valid  and  effective  from  the  adoption  of  the  constitution : 
In  re  Grape  Street,  13  W.  N.  C,  377 ;  Pierce  v.  Common- 
wealth, 14  Id.,  97.  Other  cases  might  be  cited,  among  them, 
Pusey  V.  City  of  Allegheny,  98  Pa.  St.,  522,  where  it  was  re- 
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marked  of  Art.  XVI,  sec.  8 :  "  This  being  now  the  supreme 
law  of  the  land,  it  must  govern  the  case  under  consideration ; 
and  it  is  idle  to  recur  to  decisions  and  legislation,  the  authoritr 
of  which  as  to  all  present  and  future  cases,  is,  by  this  provi- 
sion, annulled." 

None  of  the  prior  constitutions  contained  a  limitation  and 
prohibition  of  original  jurisdiction.  That  of  1776  provided 
that  the  Supreme  Court,  besides  the  powers  usually  exercised 
by  such  courts,  should  have  certain  powers  of  a  court  of  chan- 
cery, "and  such  other  powers  as  may  be  found  necessary  by 
future  General  Assemblies,  not  inconsistent  with  this  consti- 
tution." And  similar  provision  was  in  the  constitutions  of 
1790  and  1888.  Under  all  of  them  the  power  of  the  legisla- 
ture to  confer  original  jurisdiction  upon  the  Supreme  Court 
was  unrestricted.  That  power  was  liberally  exercised,  as  may 
be  seen  in  the  opinion  of  the  court  in  Commonwealth  v.  Simp- 
son, 2  Grant,  439,  and  in  the  dissenting  opinion  by  Justice 
Read,  in  Commonwealth  v.  Frowenfield,  8  Grant,  99.  Among 
the  powers  conferred  were  those  of  the  Court  of  King's  Bench 
in  England.  Now  the  original  jui-isdiction  of  the  Supreme 
Court  is  limited  by  the  constitution  to  specified  cases,  and 
prohibited  in  all  others. 

The  constitution  of  1790  provided  that  there  should  be  a 
Court  of  Oyer  and  Terminer  and  General  Jail  Delivery  in 
each  county,  and  that  the  judges  of  the  Court  of  Common 
Pleas  in  each  county  should  by  virtue  of  their  offices,  be  jus- 
tices of  the  Court  of  Oyer  and  Terminer  and  General  Jail 
Delivery.  This  provision  was  in  the  constitution  of  1888 ; 
and  it  is  in  the  present,  with  the  modification  that  the  judges 
of  the  Court  of  Common  Pleas,  learned  in  the  law,  shall  be 
judges  of  the  Court  of  Oyer  and  Terminer.  Since  1790  there 
has  been  the  same  constitutional  provision  respecting  the 
extent  of  the  jurisdiction  of  the  Supreme  Court,  and  that 
"the  judges  thereof  shall,  by  virtue  of  their  offices,  be  jus- 
tices of  Oyer  and  Terminer  and  General  Jail  Delivery  in  the 
several  counties."  By  virtue  of  the  constitution  a  Court  of 
Oyer  and  Terminer  exists  in  each  county.  It  is  not  a  crea- 
tion of  the  legislature.  The  judges  of  the  Common  Pleas,  by 
virtue  of  their  offices,  are  judges  of  the  Oyer  and  Terminer, 
but  their  duties  and  powers  as  judges  of  that  criminal  court 
are  the  same  as  if  they  were  not  also  judges  of  another  court. 
The  Oyer  and  Terminer  has  original  jurisdiction  iif  criminal 
cases,  and  its  judges  have  no  greater  power  respecting  its  busi- 
ness than  they  would  have  if  not  also  judges  of  the  Common 
Pleas,  or  of  the  Supreme  Court.  When  one  or  more  of  the 
judges  of  the  Supreme  Court  act  as  judges  of  the  Court  of 
Oyer  and  Terminer  in  any  county,  they  exercise  the  duties 
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and  powers  of  judges  of  that  court,  neither  more  nor  less,  and 
their  proceedings  and  judgments  are  subject  to  review  by  the 
Supreme  Court,  same  as  if  said  criminal  court  was  held  by 
any  other  judges  thereof. 

i  have  referred  to  the  questions  of  jurisdiction,  believing 
they  bear  on  the  propriety  of  granting  the  petition  of  the 
defendants.  If  no  error  be  shown  in  Uie  proceedings  of  the 
Court  of  Quarter  Sessions  which  ought  to  be  corrected  at  this 
stage,  it  seems  to  me  that  the  main  result  of  interference  by 
the  appellate  court  will  be  delay.  I  believe  that  a  court  for 
the  correction  of  errors  cannot  rightfully  delay  a  trial  in  the 
court  of  original  jurisdiction,  when  no  error  appears  to  have 
been  committed.  If  it  can,  the  state  of  the  law  relative  to 
the  trial  of  criminal  causes,  since  the  adoption  of  the  present 
constitution,  is  no  better  than  it  was  before.  As  the  law  stood 
before,  this  court  could  bring  up  causes  from  the  inferior 
criminal  courts  and  try  them.  In  Commonwealth  v.  Simpson, 
supra.  Justice  Black  said :  "  It  is  clear  that  we  have  the 
power  of  bringing  criminal  cases  into  this  court  for  trial  by 
certiorari,  but  we  ought  not  to  have  it.  It  has  never  yet  been 
exercised  for  the  punishment  of  offenders,  but  it  has  often 
had  the  effect  of  screening  them  from  justice.  Of  the  numer- 
ous removals  which  have  been  made  in  fifty  years,  not  one  has 
resulted  in  conviction ;  and  nine  out  of  ten  have  never  been 

tried I  make  these  remarks  in  the  hope  of  calling  to 

the  subject  the  attention  of  that  department  of  the  govern- 
ment which  alone  can  eive  a  remedy  for  what  I  am  sure  is  a 
great  evil."  The  legislature  gave  no  remedy,  but  the  consti- 
tution of  1874  did  by  prohibiting  this  court  from  exercising 
original  jurisdiction,  except  in  the  cases  therein  named.  What 
is  that  remedy  worth  if  this  court  may  delay  the  trial  in  the 
proper  court?  Is  it  not  notorious  that  delay  in  bringing  an 
offender  to  trial  tends  to  his  acquittal?  During  the  delay  the 
prosecutor  may  become  weary,  or  satisfied,  or  the  Common- 
wealth's witnesses  lost ;  and  then  the  offender  will  be  ready 
for  trial,  and  the  District  Attorney  learns  that  he  cannot 
adduce  evidence  to  convict.  In  my  opinion  no  certiorari 
should  be  issued  by  this  court  to  arrest  a  trial  and  bring  up  a 
cause  before  final  judgment  in  the  court  below,  except  for  such 
error  as  must  be  corrected  before  the  alleged  offender  could 
liave  a  fair  trial  on  the  merits,  and  that  such  error  ought  to  be 
shown  prima  facie  at  the  time  of  application  for  the  writ. 

The  petition  in  this  case  prays  for  a  writ  of  certiorari  to  be 
issued  to  the  Court  of  Quarter  Sessions  of  Warren  county, 
and  upon  its  return  that  this  court  will  proceed  to  the  trial, 
decision  and  determination  of  the  cause.  It  sets  forth  alleged 
facts  tending  to  show  that  the  defendants  are  not  guilty  of  the 
1  Ambbman— 25 
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oflfence  tjharged  in  the  indictment ;  that  persons  other  than 
the  defendants  have  acted  badly,  and  in  contemptuous  defiance 
of  the  Court  of  Common  Pleas  of  the  county  of  Allegheny; 
that  the  presiding  judge  of  said  Court  of  Quarter  Sessions  has 
had  his  personal  prejudices  and  pride  aroused,  and  has  made 
manifest  his  inability  to  preside  impartially  and  with  a  due 
regard  to  the  rights  of  the  defendants ;  that  if  the  case  be  tried 
in  said  county  the  jurors  will  be  persons  whose  minds  have 
been  inflamed  and  prejudices  excited  against  the  defendants; 
and  avers  "  that  a  fair  and  impartial  trial  cannot  be  had  before 
the  said  judge  and  before  a  jury  of  Warren  county,  nor  at  a 
trial  to  be  held  in  said  county  or  in  the  neighborhood  thereof 
where  the  said  public  excitement  has  prevailed." 

The  defendants  admit  that  they  are  not  entitled  to  a  change 
of  venue  under  any  Act  of  Assembly.  The}*^  do  not  allege  any 
error  in  the  record.  Upon  the  verity  of  their  showing  no 
ground  exists  for  action  by  the  appellate  court.  Were  this 
court  to  seize  and  try  the  cause  it  would  be  an  exercise  of 
original  jurisdiction  prohibited  by  the  constitution.  Thei-e 
being  no  error  in  the  record,  there  is  no  cause  for  the  writ. 
Cases  have  been  cited  which  were  removed  into  this  court 
prior  to  1874,  where  a  court  of  nisi  prius  was  ordered  to  be 
held  in  the  proper  county  for  the  trial ;  all  such  cases  were 
when  this  court  had  original  jurisdiction,  and  before  the  court 
of  nisiprivs  was  abolished. 

Authorities  are  abundant  that  the  judges  of  this  court,  by 
virtue  of  their  offices,  may  act  as  judges  of  the  Oyer  and  Ter- 
miner in  the  several  counties;  but  there  is  no  authority  that 
one  or  more  judges  of  this  court,  when  holding  a  court  of  Oyer 
and  Terminer  in  a  county,  can  remove  a  case  to  or  from  that 
county,  which  could  not  be  so  removed  by  the  same  court 
when  held  by  one  or  more  judges  of  the  Court  of  Common 
Pleas.  The  jurisdiction  and  powers  of  the  Court  of  O^^er  and 
Terminer  are  defined  by  the  laws.  A  judge  of  this  court  may 
go  into  the  county  of  Warren  and  preside  over  the  Court  of 
Oyer  and  Terminer,  and  while  he  is  there  holding  said  court 
the  judges  of  the  Common  Pleas  shall  not  act  as  judges  of  the 
Oyer  and  Terminer.  Had  the  petitioners  requested  that  some 
of  the  judges  of  this  court  should  hold  a  Court  of  Oyer  and 
Terminer  in  the  county  of  Warren,  it  might  be  considered 
whether  their  aspersions  of  the  able  and  upright  president 
judge  of  the  Court  of  Quarter  Sessions  are  cause  for  granting 
their  request.  Then  it  might  be  enquired,  What  power  has 
the  Court  of  Oyer  and  Terminer  over  a  case  pending  in  the 
Quarter  Sessions,  held  by  a  judge  of  the  Common  Pleas,  and 
which  may  be  lawfully  tried  in  the  Quarter  Sessions? 

The  foregoing  indicates  the  reasons  why  I  was  opposed  to 
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the  granting  of  the  rule  to  show  cause,  and  to  the  stay  of  pro- 
ceedings in  the  court  below,  and  why  I  would  discharge  the 
rule. 

GOBDON  and  Clabk,  JJ.,  concur  in  this  dissent. 

Per  CtTRiAM. — April  12th,  1886. — ^It  is  ordered  that  the 
indictment  and  proceedings  be  sent  down  to  the  Court  of 
Quarter  Sessions  of  Lycoming  county  with  instructions  to 
try  the  said  indictment  in  all  respects  as  if  the  same  had  been 
originally  found  in  said  court.  Said  trial  to  be  on  the  6th  day 
of  September  next,  unless  upon  legal  cause  shown  said  trial 
shall  be  continued,  and  shall  be  at  the  expense  of  Warren 
county. 

Mr.  Justice  Teunkey  dissented,  and  filed  a  dissenting  opin- 
ion, in  which  Gordon  and  Clark,  JJ.,  concur. 


Appeal  of  W.  W.  Winton  et  al. 

1.  6  leased  to  O  the  right  to  mine  a  million  tons  of  coal  from  his  land 
and  covenanted  in  the  lease  that  if  he  "  should  ^rant  any  other  lease  to 

mine  coal  in  any  of  such  land O  should  have  the  first  refusal 

of  any  such  lease  or  leases."  O  afterwards,  with  the  assent  of  G  in 
writing,  assigned  said  lease  to  W.  C.  &  Ck).  One  of  the  firm  of  W.  C. 
&  Co.  subsequently  died.  The  surviving  members  of  the  firm  and  the 
administi*ator  of  the  deceased  member  of  said  firm  transferred  the  lease 
to  G,  inserting  the  following  clause  in  the  instrument  transferring  it: 
**  It  is  understood  that  the  parties  of  the  first  part  do  not  part  with  any 
prior  rights  of  leasing  mentioned  in  the  G  lease."  G  died  testate,  and 
nis  executors  afterwards  executed  a  lease  to  J  without  fii*st  having  made 
a  tender  of  it  to  the  surviving  members  of  W.  C.  &  Co.  The  surviving 
membei-s  of  W.  C.  &  Co.  presented  their  claims  to  the  Orphans'  Court 
for  damages  for  breach  of  the  said  covenant  of  G  to  O,  a^nst  the 
estate  of  G,  and  claimed  the  right  to  participate  in  the  distribution  of 
the  fund  in  the  hands  of  the  executors  of  G. 

Held  (a^.  That  the  Orphans'  Court  did  not  have  jurisdiction  to  enter- 
tain the  claim;  (b)  That  the  right  of  ** refusal"  was  an  inseparable 
iocident  of  the  lease — a  personal  right  that  could  be  exercised  only  by 
the  lessee  himself  as  tenant  of  £e  demised  premises;  (c)  That  the 
surviving  assignees  of  the  lease  had  no  right  to  demand  that  any  subse- 
quent lease  should  be  first  tendered  to  them. 

2.  The  Ott)hans'  Court  does  not  have  iurisdiction  in  the  distribution  of  the 
funds  of  an  estate  to  entertain  a  claim  for  damages  arising  from  the 
acts  of  the  executors  of  that  estate. 

8.  Only  those  who  claim  through  the  decedent  as  creditors,  legatees,  or 
next  of  kin,  have  any  standing  in  a  proceeding  for  distribution  in  the 
Orphans'  Court. 
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4.  MeBride's  Appeal,  72  Pa.  St.  R..  480;  Braman's  Appeal.  89  Id.,  78, 
followed. 

January  5th,  1886.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,'Tbunkey,  Sterrett,  Green  and  Clark,  J  J. 

Appeal  from  the  Orphans'  Court  of  Philadelphia  county : 
Of  January  Term,  1885,  No.  18. 

Appeal  'of  W.  W.  Winton,  J.  M.  Chittenden  and  S.  N. 
Chittenden,  surviving  members  of  the  firm  of  Winton,  Cone  & 
Co.,  from  a  decree  of  said  court  dismissing  the  exceptions  to 
and  confirming  absolutely  the  adjudication  of  the  auditing 
judge,  making  distribution  of  the  fund  in  the  hands  of  the 
executors  of  the  last  will  and  testament  of  John  Gibson,  de- 
ceased, as  shown  by  their  third  account  filed  April  2l8t,  1881. 

In  making  the  adjudication,  Penrose,  J.,  filed  an  opinion 
containing,  inter  alia^  the  following:  The  facts  with  regard 
to  the  claim  of  Winton,  Cone  &  Co.,  are  as  follows: 

On  the  13th  of  August,  1868,  the  testator,  John  Gibson,  by 
instrument  under  seal  of  that  date,  granted,  demised  and  let 
to  John  P.  Oflferman,  his  heirs,  executors,  administrators,  and 
assigns,  the  right  and  privilege  to  mine,  dig  and  carry  away 
coal  above  and  below  water  level  in  and  from  the  lands  of  the 
lessor,  on  the  east  side  of  the  Lackawanna  river,  in  the  town- 
ships of  Blakely  and  Carbondale,  Luzerne  county,  in  the  war- 
ranty names  of  James  and  Peter  Ryder  and  William  Ryon — 
containing  1,050  acres,  more  or  less;  the  coal  to  be  mined  and 
delivered  to  the  Delaware  and  Hudson  Canal  Company,  in 
yearly  quantities,  as  provided  for  in  a  contract  of  the  same 
date  between  that  company  and  the  said  Offerman ;  the  same 
to  be  paid  for  at  the  rate  of  fifteen  cents  per  ton  in  monthly 
settlements  at  the  ofiBce  of  the  said  company  in  the  City  of 
Carbondale.  The  lessee  to  have  the  privilege  of  mining  from 
such  points  of  water  level,  and  from  such  vein  or  veins  as  he 
might  select,  &c.,  &c.  It  was  also  agreed  that  the  lease  should 
not  be  assigned  or  transferred,  in  part  or  in  whole,  or  the 
premises  or  any  part  thereof  sublet  without  the  consent  in 
writing  of  the  party  of  the  first  part,  his  heirs  and  assigns  first 
had  and  obtained.  It  was  also  agreed,  that  the  privilege  of 
mining  thereby  granted  should  only  extend  to  such  boundaries 
as  "  might  be  necessary  to  enable  the  party  of  the  second  part 
to  fulfill  his  contract  with  the  Delaware  and  Hudson  Canal 
Company,  and  should  the  party  of  the  first  part  grant  any 
other  lease  to  mine  coal  in  any  of  the  demised  lands  or  on  his 
lands  on  the  west  side  of  the  Lackawanna  river,  which  lease 
shall  not  interfere  with  the  mines  that  may  be  opened  by  the 

ijarty  of  the  second  part,  the  party  of  the  second  part  shall 
lave  the  first  refusal  of  any  such  lease  or  leases."  The  party 
of  the  second  part  or  his  assigns  to  have  the  right  of  way  over 
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the  surface  of  the  tracts  and  the  free  use  of  such  portions  of 
the  same  as  might  be  necessary  for  the  convenient  prosecution 
of  his  mining  operations. 

The  lease  to  continue  in  force  until  one  million  of  tons  of 
2,464  pounds  shall  have  been  mined  and  taken  out  as  provided 
for  in  the  said  contmct,  between  Offerman  and  the  Delaware 
and  Hudson  Canal  Company,  for  the  delivery  of  coal  to  said 
company. 

The  lease  was  acknowledged  October  9,  1858. 

By  instrument  under  seal  without  date,  John  P.  Offerman 
assigned  his  lease  as  follows:  "For  and  in  consideration  of 
the  sura  of  one  dollar  to  me  in  hand  paid  by  Messrs.  W.  W. 
Winton,  George  Cone,  J.  M.  Chittenden,  and  Samuel  N.  Chit- 
tenden, as  well  as  other  valuable  consideration  paid  by  them 
to  me,  I  do  hereby  assign,  transfer  and  set  over  to  them,  their 
heii-8,  executors,  administrators  and  assigns  the  within  lease 
and  supplement  and  all  rights  I  have  by  virtue  of  the  same." 
The  assent  of  Mr.  Gibson  to  this  assignment  was  as  follows : 
For  valuable  consideration  to  me  in  hand  paid,  I  do  hereby 
assent  to  the  above  assignment  and  transfer  of  the  within  lease 
and  supplement,  made  oy  John  P.  Offerman  to  W.  W.  Win- 
ton, George  Cone,  J.  M.  Chittenden,  and  S.  N.  Chittenden,  it 
being  understood  and  agreed  that  the  aforesaid  leases  are 
intended  to  cover  the  use  of  the  Keystone  Saw  Mill,  together 
with  all  the  houses  now  erected,  with  the  necessary  surface 
for  the  same  for  the  full  time  of  the  lease,  also  all  the  surface 
now  enjoyed  by  Offerman  until  I  may  require  the  same  for 
additional  improvements. 

**In  consenting  to  this  agreement  it  is  understood  and 
agreed  that  all  repairs  required  to  be  made  to  the  buildings, 
machinery  and  dwelling  houses  except  such  as  may  be  neces- 
sary from  casualties  that  may  arise  by  fire  or  otherwise  shall 
be  made  by  the  lessees  at  their  own  proper  cost  and  expense, 
and  that  the  lessees  shall,  at  the  expii-ation  of  the  lease,  give 
full  and  quiet  possession  of  all  the  premises  hereby  leased  in 
as  good  order  and  condition  as  they  now  are,  natural  wear  and 
tear  or  casualties  that  may  accrue  by  fire  or  otherwise  ex- 
cepted." 

It  will  be  observed  that  in  this  paper  Winton  et  al.  are 
spoken  of,  not  as  assignees,  but  as  lessees;  and  that  it  is  stipu- 
lated that  at  the  expiration  of  the  lease,  they  shall  give  full 
and  quiet  possession  of  the  premises,  nothing  being  said  of  a 
right  of  renewal  or  privilege  of  refusal. 

On  the  24th  of  December,  1864,  an  agreement  was  entered 
into  between  "  W.  W.  Winton,  J.  M.  Chittenden  and  S.  N. 
Chittenden,  surviving  partners  of  the  late  firm  of  Winton, 
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Cone  &  Company,  and  W.  W.  Winton  and  Dorastus  Cone, 
administrators  of  the  estate  of  George  Cone,  deceased,  late 
member  of  said  firm,"  of  the  first  part,  and  John  Jermyn  of 
the  second  part,  which  after  reciting  the  lease  by  Mr.  Gibson 
to  Offerman,  the  concurrent  agreement  of  Offerman  with  the 
Canal  Company,  the  assiprnment  by  Offerman  to  Win  ton, 
Cone  and  the  two  Chittendens,  "whereby  all  rights  and  privi- 
leges arising  from  his  leasehold  interest  became  absolutely 
vested  in  them  the  said  W.  W.  Winton,  George  Cone,  J.  M. 
Chittenden  and  Samuel  N.  Chittenden  as  partners  under  the 
name  and  firm  of  Winton,  Cone  and  Company,"  and  that  there 
remained  yet  to  be  mined  about  800,000  tons,  provided  that 
the  said  Jermyn  should  enter  upon  the  property  aforesaid  and 
use  and  occupy  the  mines,  gangfways,  &c.,  &c.,  as  then  estab- 
lished and  lately  operated  by  Winton,  Cone  and  Company  for 
the  purpose  of  mining  said  coal  as  therein  stipulated  and  for 
that  purpose  only ;  the  said  Jermyn  to  have  such  portions  of 
the  surface  and  all  of  the  buildings  then  left  that  the  said 
Winton,  Cone  and  Company  acquired  by  virtue  of  the  assign- 
ment from  Offerman  for  the  unexpired  term  of  said  lease.  In 
consideration  of* which  Jermyn  agreed  to  mine  "  the  aforesaid 
quantity  of  coal  at  his  own  risk  and  expense  "  at  the  rate  of 
16J  cents  per  ton  of  2,240  pounds,  90,000  tons  at  least  t6  be 
taken  in  each  year,  payments  to  be  made  monthly  to  the  Dela- 
ware and  Hudson  Canal  Company,  ten  cents  per  ton  to  be 
credited  to  John  Gibson,  and  six  and  one-half  cents  to  the 
credit  of  Winton,  Cone  and  Company.  In  case  of  failure  to 
mine  the  stipulated  quantity,  payments  to  be  made  therefor, 
nevertheless,  with  the  right  on  the  part  of  the  party  of  the  first 
part,  in  the  event  of  failure  to  comply  with  the  stipulations  of 
the  agreement  by  Jermyn,  to  declare  the  lease  forfeited,  and 
take  possession,  Jermyn  agreeing,  also,  to  pay  for  the  use  of 
the  surface  and  the  buildings  then  left  acquired  by  Winton, 
Cone  and  Company  by  the  assignment  from  Offerman,  $100 
per  month,  payable  to  the  Delaware  and  Hudson  Canal  Com- 
pany to  the  credit  of  John  Gibson  and  the  said  Winton,  Cone 
and  Company.     *'  When  the  supposed  800,000  tons  shall  h&ve 

been  mined  or  paid  for then  all  rights  of  the  second 

party  terminate,  and  the  second  party  agrees  to  quit,  surren- 
der and  give  peaceable  possession  of  the  premises,  and  to 
return  to  the  parties  of  the  first  part  their  heii*s,  executors, 
administrators,  or  assigns  the  same  weight  of  iron,  length  of 
roads,  and  all  fixtures,  appurtenances,  Duildings,  machinery, 
&c.,  in  as  good  condition  as  when  taken,  natural  wear  and 
tear  or  casualties  that  may  occur  by  fire  or  otherwise  excepted. 
This  reservation  or  exception,  however,  not  to  apply  to  the 
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weight  of  iron,  it  being  understood  that  the  first  party  owned 
the  gangway,  roads,  &c." 

*'It  is  further  understood  that  the  parties  of  the  first  part 
do  not  part  with  any  prior  rights  of  leasing  mentioned  in  the 
Gibson  lease." 

This  agreement  was  signed  and  sealed  by  W.  W.  Winton, 
J.  M.  Chittenden,  S.  N.  Chittenden  and  the  *•  administrators 
of  the  estate  of  George  Cone,  deceased,  late  member  of  Winton, 
Cone  and  Company,"  with  the  assent  of  the  parties  in  interest 
in  the  estate  of  George  Cone. 

Upon  the  same  day  ("December  24th,  1864),  the  mules,  cars 
and  all  personal  property  belonging  to  the  said  Winton  et  al^ 
connected  with  the  said  mining  operations  were  sold  by  them 
to  Mr-  Jermyn. 

The  lease,  or  assignment  of  lease,  by  Winton,  Cone  and 
Company  to  John  Jermyn  was  not  presented  to  Mr.  Gibson 
during  his  lifetime,  nor  to  his  executors  or  trustees  after  his 
death  for  approval.  If  the  former  are  to  be  regarded  simply 
as  assignees  of  the  lease  of  Offerman,  such  approval  was,  per- 
haps, unnecessary.  A  condition  in  restraint  of  alienation  by 
a  lessee  does  not  extend  to  his  assignees:  Dumpor*s  case,  4 
Coke,  119 ;  and  the  same  appears  to  be  the  law  in  the  case  of  a 
covenant :  Pennant's  Case,  3  Coke,  64 ;  Piatt  on  Covenant,  26 ; 
4  Kent,  124,  note  6.  If,  as  would  seem  to  be  the  case,  the 
agreement  of  Mr.  Gibson  to  the  assignment  by  Offerman  is  to 
be  regarded  as  a  new  and  original  lease  to  Winton,  Cone  and 
Company,  the  assent  of  the  lessor  to  an  assignment  by  them 
was  certainly  unnecessary. 

Mr.  Gibson  died,  as  already  stated,  March  11th,  1865,  less 
than  three  months  after  the  lease  or  assignment  by  Winton, 
Cone  and  Company  to  Jermyn.  Two  years  afterwards,  viz : 
January  23d,  1867,  Mr.  Jermyn  being  then  in  the  occupancy 
of  the  mine,  Henry  C.  Gibson  and  James  T.  Young,  styling 
themselves  executoi's  of  the  last  will  and  testament  of  John 
Gibson,  leased  "  unto  the  said  John  Jermyn  his  hell's  and 
assigns,  one  million  tons  of  anthracite  coal  contained  in  the 
vein,"  then  "  being  worked  by  the  said  John  Jermyn  at  the 
colliery  of  the  said  party  of  the  fii-st  part  in  said  townships  of 
Blakely  and  Carbondale,  late  the  property  of  John  Gibson, 
deceased,  lying  or  being  on  or  under  that  certain  piece  or  par- 
cel of  lands,  situate  in  the  townships  of  Blakely  and  Carbon- 
dale,  County  of  Luzerne,  State  of  Pennsylvania,  containing 
1,800  acres,  more  or  less,"  with  the  right  to  enter  upon  said  lands, 
erect  necessary  machinery,  etc.,  etc.,  the  said  John  Jermyu 
covenanting  to  erect  at  a  suitable  location  on  said  land,  on  or 
before  the  first  day  of  January,  1868,  a  coal  breaker  with  engine, 
^nachinery  and  apparatus  sufficient  for  mining  not  less  than 
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100,000  tons  of  coal  per  annum  ;  he  agreeing  to  mine  and  pay 
for  not  less  than  100,000  tons  per  annum,  provided  the  coal  could 
he  mined,  etc.,  a't  an  expense  not  greater  than  that  required 
for  mining  from  the  mines  of  the  Delaware  and  Hudson  Coal 
Company  ;  with  provisions  for  the  event  of  "  faults  "  occurring 
in  said  veins  of  coal,  etc.,  etc.,  or  for  the  exhaustion  of  the 
mines  or  the  coal  becoming  unmerchantable  in  quality,  etc., 
etc. 

The  coal  so  taken  to  be  paid  for  at  the  rate  of  ten  cents  per 
ton  of  2,240  pounds  clean  merchantable  coal. 

It  was  further  agreed  by  the  lessee  that  he  would  "  work  the 
said  vein  of  coal  upon  the  land  hereby  leased  continuously,  and 
as  soon  as  opened,  etc.,  etc. 

At  the  expiration  of  the  lease,  the  lessors  to  purchase  and 
pay  for,  at  a  valuation  to  be  made  by  disinterested  persons,  the 
breaker,  steam  engine,  machinery,  railroad  tracks,  etc.,  etc., 
covenanted  to  be  erected  by  the  lessee  for  the  purpose  of 
mining  under  said  lease. 

It  was  further  agreed  that  the  lease  thus  made  should  be 
subject  to  the  lease  or  agreement  between  the  testator  and 
Offerman,  and  to  a  contract  of  even  date  with  the  lease  then 
gmnted  between  Jermyn  and  the  Delaware  and  Hudson  Canal 
Company,  such  contract  being  similar  to  that  made  between 
Offerman  and  the  Canal  Company. 

This  lease  was  duly  acknowledged  July,  1867,  and  recorded 
in  the  Recorder's  Office  in  Luzerne  County. 

It  will  be  observed  that  this  lease  contemplated  the  opening 
of  new  mines,  and  their  simultaneous  working  with  the  open- 
ings under  the  Offerman  lease ;  and  that  while  the  latter 
covered  tracts  containing  only  1,059  acres,  the  new  lease  em- 
braced 1,800  acres,  more  or  less. 

The  Offerman  lease  had  several  years  yet  to  run,  and  the 
new  lease  can  in  no  sense  be  regarded  as  a  renewal  of  it. 

It  is  to  be  observed,  also,  that  while  the  lessors  style  them- 
selves "  executors  "  of  John  Gibson,  deceased,  in  granting  this 
lease,  they  really  acted  as  trustees.  It  is  true  the  will  gave 
the  executors  a  power  of  sale ;  but  until  such  power  was  ex- 
ercised, the  land  would  pass  to  the  devisees,  viz. :  the  trustees, 
subject  to  being  divested  by  the  exercise  of  the  power :  Blight 
V.  Wright,  1  Phila.,  649.  It  is  true,  also,  that  a  power  of  sale 
may  imply  a  power  to  lease  ;  but  such  implication  would  seem 
CO  be  repelled  in  the  present  case,  as  a  matter  of  construction, 
by  the  fact  that  the  power  to  lease  is  in  express  terms  granted 
by  the  testatdr  to  the  trustees. 

Under  the  provisions  of  the  lease  of  January  28d,  1867,  Mr. 
Jermyn  erected  a  breaker  and  machinery  necessary  for  mining 
coaly  and  opened  new  mines,  at  an  expenditure  of  from  $75,000 
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to  $80,000.  His  preparations  were  not  completed  until  about 
January,  1868.  He  then  began  mining  at  the  rate  of  100,000 
tons  a  year, — working  at  the  same  time,  under  the  Oflfermau 
lease,  the  mining  under  which  was  completed  in  1873.  The 
million  of  tons  stipulated  for  by  the  lease  of  1867  were  not 
taken  out  till  1878,  the  property  in  the  meantime  having  been 
sold  by  the  executors,  viz, :  February  1st,  1873,  to  the  Northern 
Coal  and  Iron  Company. 

More  than  fourteen  years  after  the  lease  by  the  accountants 
to  Mr.  Jermyn,  viz. :  On  the  31st  of  May,  1881,  when  the  pre- 
sent account  was  called  for  audit,  claim  was,  for  the  first  time, 
made  by  Winton,  Cone  and  Company  for  an  alleged  breach  of 
the  testator's  covenant  or  alleged  covenant  with  them, — 
damages  being  stated  at  the  sum  of  $150,000. 

Mr.  Winton  and  the  Messra.  Chittenden  were  aware  of  the 
lease  made  to  Mr.  Jermyn  at  or  about  the  time  of  its  date. 
Jared  Chittenden  was  in  the  employ  of  the  Delaware  and  Hud- 
son Canal  Company  as  inspector  of  coal,  and  was  in  almost 
daily  communication  with  Mr.  Jermyn.  The  sale  made  by 
the  executors  to  the  Northern  Coal  and  Iron  Company,  which 
was  consummated  February  1st,  1873,  was  negotiated  through 
the  agency  of  Samuel  N.  Chittenden,  who  received  a  commis- 
sion &om  the  executors  of  $10,000  for  his  services.  At  no 
time  during  the  fourteen  yeai*s  which  preceded  the  presentation 
of  this  claim  in  this  court,  was  there  any  communication  what- 
ever from  Winton,  Cone  and  Company  to  the  accountants, 
alleging  or  pretending  an}*^  claim  against  the  estate  of  the  tes- 
tator or  against  the  executoi-s  or  trustees.  Nor  in  his  personal 
interviews  with  them  relative  to  the  sale  of  the  said  lands  by 
Mr.  Chittenden,  was  there  any  suggestion  by  him  of  the 
existence  of  any  such  claim  or  allegation  of  a  breach  of 
covenant  so  far  as  Winton,  Cone  and  Company  were  concerned. 
Nor  did  the  accountants  have  any  knowledge  whatever  from 
any  source  that  a  liability  was  claimed  until  their  account  was 
called  for  audit.  May  31st,  1881,  as  already  stated.  The  most  that 
the  claimants  were  able  to  show  was  that  soon  after  the  lease 
to  Mr.  Jermyn,  Mr.  Winton  and  Mr.  Jared  Chittenden,  in  a 
casual  interview  with  him,  had  said  that  "  by  rights  they  ought 
to  have  had  the  new  lease ;"  but  they  made  no  complaint  that 
it  had  not  been  given  to  them,  nor  did  they  say  that  they  ex- 
pected to  have  it,  or  that,  if  offered  to  them,  they  were  in  a 
position  to  take  it.  Mr.  Cone  was  dead,  their  partnership  was 
dissolved,  their  machinery  and  tools  had  all  been  sold  to  Mr.  Jer- 
myn, and  Jared  Chittenden  was  then  in  the  employ  of  the 
Delaware  and  Hudson  Canal  Company ;  and  it  would  seem 
clear,  therefore,  that  if  it  had  been  offered  to  them,  they  would 
not  have  been  in  a  position  to  have  accepted  it.     The  right  of 
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surviving  partners  to  accept  the  lease,  which  would  have  re* 
quired,  under  its  provisions,  an  outlay  of  nearly  $100,000,  is 
perhaps  more  than  doubtful. 

It  is  now  claimed  that  the  covenant  of  Mr.  Gibson  with 
John  P.  OfPerman  to  give  him  the  refusal  of  any  lease  to  mine 
coal  on  his  lands  passed  by  the  assignment  to  Winton,  Cone, 
&  Company;  that  such  right  remained  in  them  after  the  death 
of  Mr.  Cone,  notwithstanding  their  lease  or  assignment  to  Mr, 
Jermyn ;  that  it  was  the  duty  of  the  accountants  to  have 
offered  the  lease  to  them  before  granting  it  to  Mr.  Jermyn ; 
and  that,  without  showing  their  own  readiness  or  ability  to 
accept,  by  reason  of  the  failure  to  make  such  offer,  the  estate 
of  the  testator  had  become  liable  to  them  in  damasfes,  to  be 
measured  by  the  difference  between  the  amount  paid  by  Mr. 
Jermyn,  and  what,  as  the  claimants  allege,  the  royalty  was 
worth,  viz. :  twenty-five  cents  per  ton  instead  of  ten  cents  as 
stipulated,  in  the  lease ;  this  difference  of  fifteen  cents  per 
ton,  amounting  upon  a  million  of  tons,  to  $150,000,  with  in- 
terest thereon  from  the  time  when  they  ought  to  have  received 
the  money  as  they  allege,  being  the  claim  now  presented. 

It  must  be  conceded  that  the  claim  is  a  startling  one,  and 
that  the  delay  in  its  presentation  does  not  commend  it  to  the 
favorable  consideration  of  a  court  charged  with  the  duty  of 
protecting  the  estates  of  dead  men. 

I.  The  first  question  that  arises  is  with  reference  to  the 
jurisdiction  of  the  Orphans'  Couii;  to  entertain  such  a  claim 
at  all. 

Whether  a  claim  for  damages  arising  from  the  act  of  a 
decedent  himself,  unliquidated  and  incapable  of  liquidation 
by  mere  arithmetical  calculation,  can  be  regarded  as  a  debt 
within  the  meaning  of  the  Acts  of  Assembly  conferring  juris- 
diction on  the  Orphans'  Court  to  make  distribution  among 
creditors,  until  its  amount  shall  have  been  ascertained  by  a 
jury  in  the  courts  of  common  law  is,  in  the  opinion  of  the 
auditing  judge,  a  more  than  doubtful  question. 

But  it  is  clear  that  the  debts  in  payment  of  which  the  Or- 
phans' Court  is  authorized  to  apply  the  assets  of  a  decedent,  are 
those  contracted  by  himself,  and  which  are  either  due  (dehitum 
in  presenti  solvendum  infuturo)  or  at  least  inchoate  at  the  time 
of  his  death.  At  that  moment,  the  status  is  fixed,  and  the 
estate  becomes  a  trust  fund  for  the  payment  of  claims  then 
existing.  This  is  made  clearer  from  the  provision  of  the  law 
with  regard  to  the  lien  of  debts,  and  limiting  such  lien,  in  the 
absence  of  suit,  to  five  years  from  the  decedent's  death. 

Here  it  is  not  pretended  that  any  breach  took  place  during 
the  lifetime  of  the  testator.  At  his  death,  his  lands  passed 
by  devise  to  his  executors  or  his  trustees.     A  devisee  takes  by 
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purchase,  and  his  act  is  no  more  the  act  of  the  testator  than 
that  of  a  purchaser  of  any  other  kind  would  be.  In  this  case, 
there  is  no  covenant  on  tiie  part  of  the  testator  for  any  one 
but  himself.  If,  however,  his  covenant  is  one  which  runs  with 
the  land,  it  binds  not  his  executors,  but  his  heirs  or  devisees. 
If  claim  can  be  made  against  his  estate  for  a  breach  of  cove- 
nant occurring  two  years  after  his  death,  it  can,  with  equal 
propriety,  be  made  twenty  years  after.  That  this  cannot  be, 
is  decided  by  Qnain's  Appeal,  10  Harris,  610;  Williams's 
Appeal,  11  Wr.,  283.  It  was  said  in  this  last  case  that  the 
executors  of  a  covenantor,  whose  covenant  running  with  the 
land  was  broken  after  his  death,  might  be  sued  (in  common 
law  courts),  but  that  the  judgment  would  be  i*estricted  to  the 
lands.  In  the  present  case,  there  could  be  no  such  judgment 
even  in  the  common  law  courts,  because  the  lien  of  claims 
against  the  decedent's  estate  has  expired  as  against  his  heirs 
and  devisees:     Hope  v.  Marshall,  Leg.  Int.,  1881,  p.  308. 

See  further,  as  to  breach  of  covenant  real  after  death  of 
covenantor,  Bland  v.  Umstead,  11  H.,  817 ;  Dickerson  v.  Cal- 
lahan, 7  H.,  227 ;  Carr  v.  Lowry,  3  Casey,  257. 

If,  as  decided  in  these  cases,  the  personal  representatives 
can  only  be  held  for  a  breach  of  covenant  occurring  during 
the  lifetime  of  their  decedent,  it  is  clear  that  the  Orphans' 
Court  is  not  the  tribunal  before  which  this  claim  can  be  made. 
It  was  held  in  McBride's  Appeal,  22  P.  F.  S.,  480,  that  in  a 
proceeding  for  distribution  in  the  Orphans'  Court,  no  one  can 
claim  but  through  the  decedent  as  creditor,  legatee  or  next  of 
kin.  And  where  the  wrong  which  is  complained  of  is  the  act 
of  the  accountant  and  not  of  the  decedent,  the  estate  of  the 
latter  is  not  liable :     Braman's  Appeal,  8  Norris,  78. 

It  may  be  added,  even  if  the  court  had  jurisdiction,  that  so 
far  as  the  lands  of  the  decedent  were  concerned,  the  lien  of 
any  claim  arising  from  the  breach  by  accountants  in  1867 
ceased  after  the  lapse  of  five  years,  no  suit  having  been  brought. 
The  proceeds  of  such  lands,  when  sold,  therefore,  after  that 
time,  must  equally  be  discharged. 

11.  But,  concede  the  jurisdiction  of  the  court,  and  the  lia- 
bility of  a  decedent's  estate  for  the  act  of  an  executor,  has 
there  been  a  breach  of  covenant  so  far  as  the  present  claim- 
ants are  concerned  ? 

In  the  lease  from  the  testator  to  Offerman,  while  the  demise 
is  to  him,  ^^  his  heirs,  executors,  administrators,  and  assigns," 
and  the  surface  right  of  way  is  to  him  and  his  ^^  assigns,  the 
covenant  as  to  new  leases  is  with  him  alone,  without  words 
of  assignability.  It  might  well  be  argued,  therefore,  as  a 
matter  of  construction,  that  it  was  not  intended  that  the  right 
should  pass  to  his  assigns  or  be  other  than  personal  merelyt 
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If,  however,  the  right  passed  by  an  assignment  of  the  lease,  it 
is  simply  an  incident  thereto,  to  be  held  by  the  tenant  as  a 
tenant,  and  inseparable  from  the  tenancy.  It  would  follow, 
therefore,  that  it  was  not  competent  for  Winton,  Cone  &  Com- 
pany, when  they  assigned  their  lease  to  Mr.  Jermyn  (their 
lease  to  him  of  their  entire  interest  in  the  mines,  &c.,  being 
an  assignment,  though  not  in  terms  so  called),  to  separate  the 
incident  from  the  principal,  and  afterwards  claim  any  right 
thereunder  from  the  lessor.  If,  as  already  intimated,  the  as- 
sent of  Mr.  Gibson  to  the  assignment  by  OflFerman  to  Winton, 
Cone  &  Company  is  to  be  regarded  (not  simply  as  an  assent, 
but)  as  a  new  lease  embracing  the  subject  of  the  old  one  and 
something  more,  there  never  was  at  any  time  a  right  on  the 
part  of  Wifiton,  Cone  &  Company  to  a  new  lease ;  since  it  is 
there  expressly  stipulated  that  they  will  surrender  possession 
at  the  expiration  of  the  term. 

But  if  we  concede  the  right  ever  to  have  been  in  the  claim- 
ants and  that  it  remained  with  them  notwithstanding  their 
assignment,  and  that  the  omission  of  the  accountants  to  offer 
the  new  lease  to  them  before  granting  it  to  Mr.  Jermyn  con- 
stituted a  breach,  the  damages  for  such  breach  would  be 
nominal  unless  it  could  be  shown  by  the  claimants  that  they 
were  ready,  willing  and  able  to  accept  it.  If  they  were  not, 
a  tender  would  have  been  an  idle  ceremony.  Not  only  were 
such  willingness  and  readiness  on  their  part  not  shown,  but  as 
already  stated,  it  affirmatively  appeared  they  were  not  in  a 
position  to  have  accepted  it.  It  is  said  in  Wood  on  Landlord 
and  Tenant,  p.  676,  that  where  a  lessor  having  covenanted 
to  renew,  has  by  alienation  or  otherwise  put  it  out  of  his  power 
to  perform,  the  tenant  must  offer  to  perform  in  order  to  perfect 
his  right. 

It  is  far  from  plear  that  the  lease  to  Jermyn  could,  under 
any  circumstances,  have  been  regarded  as  a  breach  of  the  cov- 
enant with  reference  to  new  leases.  The  new  lease,  the  re- 
fusal of  which  was  to  be  offered  to  the  lessee  was,  as  the  lease 
expressly  stipulated,  to  be  one  which  should  "  not  interfere 
with  the  mines  that  may  be  opened  by  the  party  of  the  second 
part."  With  the  mines  thus  opened  in  the  occupation  of  one 
tenant,  a  new  lease  of  mines  to  be  opened  side  by  side  with 
them,  would  manifestly  interfere ;  and  the  competition  thus 
bix>ught  about  might  be  destructive  of  the  rights  of  the  exist- 
ing tenant. 

Ill,  Let  us  concede,  however,  the  jurisdiction,  the  right  of 
the  claimants,  their  readiness  to  perform  and  the  breach.  The 
question  yet  remains,  What  is  the  measure  of  damages? 

That  their  rights  were  held  by  them  as  a  firm  is  conclusively 
proved  by  their  agreement  under  seal  with  Mr.  Jermyn,  which 
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repeatedly  asserts  the  fact.  The  firm  having  dissolved,  it 
would  have  been  impracticable  for  the  liquidating  partners  to 
have  carried  on  a  business  such  as  was  contemplated  by  the 
lease.  All  that  they  could  have  done,  therefore,  was  to  have 
sold  it  as  an  asset  of  the  firm ;  and  it  would  seem,  therefore, 
that  the  measure  of  damages,  so  far  as  they  are  concerned, 
would  be  the  price  which  such  an  asset,  if  offered  for  sale, 
would  have  brought.    No  evidence  of  this  kind  was  produced. 

Adopting,  however,  the  standard  of  the  claimants  them- 
selves, the  auditing  judge  is  of  opinion  that  the  evidence  does 
not  show  the  price  agreed  to  be  paid  by  Mr.  Jermyrt  by  the 
lease  of  1867  to  be  less  than  what,  at  that  time,  could  have 
been  obtained. 

It  is  true  that  a  number  of  highly  respectable  witnesses 
having  a  greater  or  less  knowledge  of  coal  operations,  were 
called  by  claimants  and  testified  that  in  their  opinion  a  roy- 
alty, such  as  that  given  by  the  lease  to  Mr.  Jermyn,  was  worth 
25  cents  per  ton  ;  but  it  is  manifest,  from  the  cross-examina- 
tion of  these  witnesses,  that  their  knowledge  of  the  condition 
of  this  particular  property,  or  the  value  of  royalty  at  the  time 
the  lease  was  made,  was  not  such  as  to  render  their  opinions 
valuable,  especially  when  opposed  by  the  facts  which  they 
themselves  mention,  and  by  the  conduct  of  the  claimants.  No 
evidence  is  more  calculated  to  mislead  than  that  of  experts 
giving  their  opinion  as  to  the  value  of  royalty.  Royalty,  or 
as  it  is  sometimes  called,  coal  or  ore  leave,  is  a  price  paia  for 
the  privilege  of  raising  coal  or  ore.  Manifestly,  it  can  have 
no  fixed  value,  but  must  depend  on  the  quality  of  the  coal  or 
ore,  the  facility  for  mining,  the  locality,  amount  of  pumping 
required,  proximity  and  accessibility  to  market,  &c.,  &c.  This 
is  well  illustrated  by  the  testimony  of  Judge  Hand,  a  witness 
on  the  part  of  claimants,  who  stated  in  his  cross-examination, 
that  in  the  Lackawanna  region,  in  the  vicinity  of  the  Jermyn 
mines,  the  price  of  royalty  varied  from  eight  to  twenty-five 
cents,  the  causes  of  the  difference  being. a  greater  or  less  ease 
of  mining,  the  fact  of  the  mines  being  above  or  below  water 
level,  and,  to  some  extent,  the  state  of  the  market  at  the  time 
when  the  lease  was  made.  Another  of  claimants'  witnesses, 
John  R.  Davis,  stated  in  his  cross-examination  that  while  at 
one  mine  he  paid  a  royalty  of  12|>  cents,  at  another  on  the 
same  property  and  adjoining  it,  he  paid  a  royalty  of  22  cents. 
Under  a  lease  made  in  1857  and  renewed  in  1869,  of  a  vein  of 
Archbald,  two  miles  from  the  Gibson  property,  and  believed 
to  be  the  same  vein,  Edward  Jones,  another  witness  of  claim- 
ants, paid  a  royalty  of  14  cents  per  ton  —  the  greater  part  of 
his  mines  being  above  water  level,  and  the  lessor  being  bound 
to  pay  for  the  cost  of  breaker  at  the  expiration  of  the  lease. 
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The  Gibson  mines  are  all  below  the  water  level.  Judge  Lewis 
Jones,  another  witness  of  claimants,  in  his  cross-examination 
testified  that  prior  to  1870,  few  leases  were  made.  That  in 
1872  and  1878  there  was  more  activity,  but  before  that  it  was 
**  pretty  dull." 

It  would  appear  from  the  evidence  that  there  had  been  for 
some  time  past  a  gradual  appreciation  in  the  values  of  royalty. 
But  that  this  was  not  always  the  case  is  shown  by  the  papers 
now  before  the  court.  Under  the  original  lease  in  1858,  by 
Mr.  Gibson  to  Mr.  Offerman,  the  royalty  stipulated  for  was  15 
cents;  Vhile,  under  the  supplemental  agreement  made  in 
March,  1862,  the  rate  was  reduced  to  10  cents  per  ton,  though 
the  price  of  coal  had  increased  from  82|  cents  per  ton  to  90j 
cents. 

The  claimants  themselves  assigned  to  Mr.  Jermyn  an  open 
mine  in  working  operation  requiring  the  erection  of  no  breaker 
or  machinery,  and  involving  the  risk  of  little  or  no  capital,  at  a 
royalty  of  16J  cents  per  ton.  The  lease  of  the  accountants 
to  Mr.  Jermyn  of  an  unopened  mine,  at  a  royalty  of  10  cents 
per  ton,  when  the  covenant  to  erect  machinery  costing  fi»om 
•76,000  to  $80,000  is  taken  into  consideration,  requires  the 
amount  to  be  paid  for  a  million  of  tons  to  be  from  17J  cents 
to  18^  cents  per  ton. 

Upon  the  subject  of  values  we  have  the  testimony  of  Mr. 
Jermyn  himself,  an  entirely  disinterested  witness,  having  a 
thorough  knowledge  of  the  very  property  in  question.  Speak- 
ing of  the  lease  of  the  Archbald  property,  to  which  allusion 
has  been  made  above,  where  the  rate  paid  was  14  cents  per 
ton,  he  explained  that  the  reason  for  the  difference  in  the  sum 
to  be  paid  by  him  was  that  the  Archbald  mine  was  above 
water  level,  while  his  was  below.  He  added  positively  that 
he  would  not  have  given  more  than  10  cents  a  ton  for  his 
lease ;  **  I  would  not  do  so,"  he  stated,  "  because  I  think  there 
was  not  anything  more  in  it.  We  were  at  the  mercy  of  the  Del- 
aware &  Hudson  Canal  Co.,  and  they  could  do  as  they  pleased. 
They  could  take  our  coal  or  not ;  they  could  make  a  contract, 
and  after  they  made  the  contract  they  would  not  carry  it  out. 
They  gave  us  cars  whenever  they  pleased,  and  gave  us  just 
such  prices  as  they  pleased.  After  they  made  a  lease  with  us 
they  would  not  cany  it  out.  The  last  lease  I  made  was  with 
the  president  of  the  Northern  Coal  and  Iron  Company,  which 
was  an  offspring  of  the  Delaware  &  Hudson  Canal  Company. 
Those  are  the  reasons  I  would  not  give  more  than  I  had  agreed 
to  give,  because  we  could  not  get  the  price  for  it." 

If  the  evidence  on  this  subject  were  really  conflicting,  the 
conduct  of  the  claimants  themselves  would  turn  the  scale. 
Every  presumption,  both  of  law  and  fact,  is  to  be  made  against 
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one  who  delays  his  claim  for  a  period  of  fourteen  years. 
Three  years  after  the  date  of  the  alleged  breach  of  covenant, 
and  five  years  after  the  death  of  the  testator,  a  second  account 
was  filed  by  his  executors.  If  the  court  has  jurisdiction  now, 
it  had  it  no  less  then,  yet  no  claim  was  presented.  Two  years 
later,  the  mines  themselves  were  sold  by  the  accountants.  One 
of  the  claimants  negotiated  the  sale,  was  in  communication 
with  the  executors,  and  received  commissions  amounting  to 
810,000  for  his  services.  While  the  money  was  in  their  hands, 
it  would  have  been  natural  to  have  asked  for  payment  of  the 
amount  due  for  the  breach  of  covenant  occurring  six  yeai^s 
before.  But  no  such  claim  was  made,  no  was  there  any  hint 
or  suggestion  of  its  existence  then  or  during  the  eight  years 
thereafter,  which  preceded  the  presentation  of  the  claim  in 
this  court. 

The  silence  and  acts  of  the  claimants  may  not  amount  to  an 
estoppel,  but  they  are  convincing  evidence  that  their  claim 
never  had  a  real  existence. 

The  claim  of  Winton,  Cone  &  Company  is  disallowed. 

The  balance  shown  by  the  account  is  awarded,  after  pay- 
ment of  clerk's  fees,  as  to  six  sevenths  thereof  to  Henry  C. 
Gibson  and  James  T.  Young,  trustees  under  said  will,  and  as 
to  one  seventh  to  the  same  persons  as  guardians  of  the  children 
of  Charles  M.  Gibson,  deceased. 

To  this  adjudicatioa  exceptions  were  filed  which  were  dis- 
missed, and  to  their  dismissal  this  appeal  was  taken. 

David  C.  Harrington  and  F,  Carroll  Brewster^  for  the 
appellants. — The  Orphans'  Court  had  jurisdiction  to  entertain 
the  claim  in  this  case  and  make  distribution  to  the  claimants. 

The  covenant  of  Gibson  is  a  personal  covenant  and  runs 
with  the  land,  and  bound  not  only  the  testator,  but  his 
personal  representatives.  It  is  not  a  perpetual  covenant  as  in 
Quain's  Appeal,  but  was  certainly  binding  so  long  as  the  Ofifer- 
man  lease  had  not  expired. 

From  the  testimony  it  is  undisputed  that  mining  under  the 
Offerman  lease  was  not  completed  until  1878. 

If  no  lease  had  been  made  prior  to  this  date,  the  claimants 
would  not  have  any  right  under  the  covenant. 

The  court  below  cite  and  rely  upon  McBride's  Appeal, 
Braman's  Appeal  and  Quain's  Appeal,  and  other  oases  as 
determining  the  question  against  the  jurisdiction  of  the  court. 

In  Hunt's  Appeal,  14  W.  N.  C,  877,  this  court  explained 
Quain's  Appeal,  and  decided  it  was  not  to  be  extended,  and 
Mr.  Paxson,  J.,  says  p.  880,  **  the  decision  in  Quain's  Appeal 
was  a  necessity  growing  out  of  the  peculiar  facts  of  that  case, 
and  we  are  not  disposed  to  apply  it  to  cases  in  which  no  such 
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necessity  exists.  Were  we  to  do  so  in  the  present  instance,  we 
would  be  at  a  loss  where  to  draw  the  line.  The  general  rule 
is  that  all  personal  covenants  survive  to  the  executor  or  ad- 
ministrator of  the  covenantor,  and  to  take  a  case  out  of  the 
rule,  there  must  be  something  more  than  the  mere  fact  that 
the  covenant  is  to  be  performed  in  the  future." 

It  is  well  settled  that  executors  are  liable  on  the  personal 
covenants  of  the  testator :  Stephens,  N.  P.,  1134 ;  Rowle  on 
Govts,  for  Title,  554,  and  foot  notes ;  McClure  v.  Gamble,  3 
Gas.,  290. 

Not  only  was  this  covenant  a  personal  one,  which  bound  his 

executors  who  stand  in  his  place,  but  by  his  will  they  not  only 

have  authority,  but  are  commanded  to  lease  the  premises,  and 

are  thus  bound  to  do  and  keep  all  his  covenants  in  regard  to 

.  renting. 

It  has  also  been  held  that  a  covenant  to  renew  a  lease  runs 
with  the  land :  Stephens,  N.  P.,  1119  ;  Woods  on  Landlord 
and  Tenant,  666 ;  Washburn  on  Real  Property,  329,  and  foot 
note  12 ;  see  also  Smith  Leading  Gases,  5th  ed.,  232. 

Unquestionably  if  a  testator  directs  his  executors  to  con- 
tinue in  a  business  in  which  he  is  engaged,  his  estate  is  liable 
for  the  contracts  and  engagements  of  his  executors  in  the  con- 
ducting of  that  business.  This  was  decided  in  Miller  v.  Ege, 
8  Barr,  352. 

The  Orphans'  Gourt  not  only  has  jurisdiction,  but  is  bound 
to  determine  every  question  that  stands  in  the  way  of  distri- 
bution :  Dundas  Estate,  28  P.  F.  S.,  474 ;  Ottersou  v.  Gal- 
lagher, 7  Norris,  855. 

The  appellants  are  not  chargeable  with  laches. 

As  the  mining  was  completed  in  1878  the  right  of  action  did 
not  fully  accrue  until  then ;  hence,  as  this  claim  was  presented 
at  the  earliest  opportunity  afforded,  the  court  erred  in  not 
allowing  it. 

We  submit  if  the  court  below  did  not  wish  to  determine  a 
disputed  question  of  fact,  they  had  the  right  to  send  an  issue 
to  the  Common  Pleas :  Dundas  Est.,  23  P.  F.  S.,  474.  But 
the  court  below  having  decided  against  the  merits  of  claim,  as 
well  denying  the  jurisdiction  of  their  own  court,  the  whole 
case  is  presented  here. 

JT.  G.  Clay  and  Q-eorge  Juriken^  for  the  appellees. — 1.  The 
appellants,  not  being  creditoi-s  of  the  testator  in  any  sense  of 
the  word,  or  in  any  way  interested  in  the  distribution  of  his 
estate,  had  clearly  no  standing  in  that  tribunal.  The  Act  of 
16th  June,  1836,  provides  that  the  distribution  of  the  assets  of 
and  surplusage  of  the  estates  of  decedents,  after  settlement  of 
the  accounts  of  executors  and  administrators,  shall  be  made 
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among  creclitors  and  others  interested.  It  has  been  judicially 
determined  by  this  court  that  no  one  can  claim  any  part  of  a 
decedent's  estate  in  process  of  distribution  by  the  Orphans' 
Court,  unless  it  be  through  him,  either  as  creditor,  legatee  or 
next  of  kin :  McBride's  Appeal,  22  P.  F.  S.,  480,  affirmed  by 
Braman's  Appeal,  8  Norris,  79,  which  further  holds  that  where 
the  wrong  was  committed  by  the  executors  of  the  decedent, 
his  estate  is  not  liable. 

2.  If  they  have  any  claim  they  ought  to  have  brought  their 
action  at  law  against  the  devisees,  the  lessors  to  Jermyn,  for 
damages.  The  devisees  only  could  be  liable,  and  not  the 
estate  of  the  testator  in  process  of  distribution :  Qaain's  Ap- 
peal, 10  Harris,  510;  William's  Appeal,  11  Wright,  288.  As 
no  suit  at  law  was  ever  brought  against  them,  there  can  be  no 
lien  against  the  lands,  nor  against  the  proceeds  of  the  sale  of 
them,  which  formed  a  part  of  the  account  before  the  Orphans' 
Court  at  the  audit  in  1881. 

8.  The  "  refusal "  had  no  validity  apart  from  the  lease. 

4.  The  appellants  could  not  legally  or  otherwise  become 
lessees.  The  firm  of  Winton,  Cone  &  Co.,  were  no  longer  in 
existence.  The  surviving  partners  could  not  have  under- 
taken to  make  a  lease  for  a  firm  no  longer  in  esse, 

6.  The  measure  of  damages  could  not  in  any  event,  exceed 
the  value  of  the  Jermyn  lease  at  the  time  it  was  made — i.  e., 
what  would  have  been  given  for  it  in  addition  to  the  consid- 
eration JermyTi  gave  and  agreed  to  give.  This,  the  testimony 
shows  to  have  been  nothing.  In  estimating  damages,  nothing 
remote,  contingent  or  prospective  must  be  included,  nor  can 
any  adventitious  or  speculative  matters  be  taken  into  view : 
Navigation  Co.  v.  Thoburn,  7  S.  &  R.,  421 ;  Prescott  v.  Otter- 
statter,  29  P.  F.  S.,  467 ;  Forsyth  v.  Palmer,  2  Harris,  97 ; 
Gii-ard  v.  Taggart,  5  S.  &  R.,  32;  O'Conner  v.  Forster,  10 
Watts,  422 ;  Kountz  v.  Kirkpatrick,  22  P.  F.  S.,  376. 

Even  if  the  appellants  had  paid  a  consideration  for  their 
"refusal,"  or  made  payment  on  account  of  a  lease  to  be  given 
to  them,  or  had  rendered  services  in  connection  therewith,  the 
most  they  could  recover,  in  the  absence  of  fraud,  would  be  the 
amount  of  such  payment  with  interest,  or  the  value  of  their 
services:  McNair  v.  Compton,  11  Casey,  23;  Ewiiig  v. 
Thompson,  16  P.  F.  S.,  382 ;  Thompson  v.  Sheplar,  22  P.  F.  S., 
160 ;  Ruckert  v.  Domenec,  2  W.  N.  C,  195. 

It  is  therefore  evident,  with  all  the  other  difficulties  of  the 
appellants'  case  removed,  they  could  not  have  recovered  more 
than  nominal  damages  for  the  loss  of  their  bargain. 

6.  The  culpable  laches  and  extraordinary  delay  of  the 
claimants  in  asserting  their  supposed  rights,  weighs  most 
1  Amerman — 26 
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heavily  against  them  and  would  without  more,  defeat  their 
demands. 

Mr.  Justice  Sterbett  delivered  the  opinion  of  the  Court, 
February  28d,  1886. 

The  subject  of  complaint  in  the  last  specification  of  error  is 
the  refusal  of  the  court  below  to  allow  appellants'  claim  for 
$150,000  damages  and  interest  thereon.  This  substantially 
involves  other  questions  intended  to  be  raised  by  the  preceding 
specifications  ;  but,  inasmuch  as  the  claim  was  rejected  mainly 
on  the  ground  that  it  is  not  within  the  limited  jurisdiction  of 
the  Orphans'  Court,  it  becomes  unnecessary  to  consider  any  of 
the  subordinate  questions,  unless  the  court  erred  in  deciding 
the  paramount  questions  of  jurisdiction  against  appellants. 
That  question  has  been  so  fully  considered  and  so  satisfactorily 
disposed  of  by  the  learned  auditing  judge,  that  it  is  unnecessary 
to  add  anything  to  what  may  be  found  in  his  able  and  ex- 
haustive opinion. 

The  claim  of  appellants  is  grounded  on  an  alleged  breach  in 
the  following  clause  in  the  lease  of  John  Gibson  to  John  P. 
Oflferman,  dated  August  18th,  1858  :  "  Should  the  party  of  the 
first  part  grant  any  other  lease  to  mine  coal  on  any  of 
the  said  lands,  or  his  other  lands  on  the  west  side  of  the 
Lackawanna  river,  which  lease  shall  not  interfere  with  the 
mines  that  may  be  opened  by  the  party  of  the  second  part,  the 
party  of  the  second  part  shall  have  the  first  refusal  of  any  such 
lease  or  leases." 

In  1862,  Offerman  assigned  the  lease,  with  all  the  rights  he 
had  by  virtue  of  the  same,  to  W.  W.  Winton,  George  Cone, 
J.  M.  Chittenden  and  Samuel  Chittenden.  To  this  transfer, 
John  Gibson,  the  lessor,  gave  his  assent  in  writing,  recognizing 
the  transferees  as  lessees,  and  stipulating  that  at  the  expii-ation 
of  the  lease. they  shall  "give  full  and  quiet  possession  of  all  the 
premises  hereby  leased  in  as  good  order  and  condition  as  they 
now  are,  natural  wear  and  tear  or  casualties  that  may  accrue  by 
fire  or  otherwise  excepted."  In  this  somewhat  qualified  assent 
there  is  nothing  said  as  to  the  right  of  renewal,  extension  or 
privilege  of  refusal ;  but,  as  to  these,  it  was  doubtless  intended 
they  should  have  all  the  rights  that  Offerman  had  under  the 
original  lease.  In  1864,  Winton  and  the  Chittendens,  surviving 
partners  of  Winton,  Cone  &  Co.,  and  the  administrators  of 
George  Cone,  then  deceased,  transferred  the  same  lease  to 
John  Jermyn  by  an  instrument  containing  the  following 
clause :  "  It  is  understood  that  the  parties  of  the  first  pail;  do 
not  part  with  any  prior  rights  of  leasing  mentioned  in  the 
Gibson  lease." 

In  March,  1865,  John  Gibson  the  original  lessor  died  testate, 
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and  in  1867,  Henry  C.  Gibson  and  James  I.  Young,  the  sur- 
viving devisees  in  trust  of  the  residuary  estate  of  said  testator, 
and  also  executors  of  his  will,  executed  a  lease  to  John  Jermyn 
without  having  first  made  a  tender  of  it  to  appellants,  who 
with  George  Cone,  theretofore  deceased,  were  the  transferees 
of  Offerman  with  the  assent  of  the  lessor.  Appellants,  alleging 
that  the  lease  to  Jermyn  was  a  breach  of  the  clause  first  above 
quoted,  presented  their  claim  for  damages  against  the  estate  of 
John  Gibson  and  insisted  on  their  rights  to  participate  in  the 
fund  for  distribution  in  the  Orphans'  Court.  The  court,  as  we 
think,  very  properly  held  that  they  had  no  jurisdiction  of  the 
claim,  and  for  that  as  well  as  other  valid  reasons  re- 
jected it. 

It  cannot  be  pretended  t?hat  the  testator,  John  Gibson,  vio- 
lated any  agreement  he  had  made  with  appellants  or  their 
assignor.  He  died  nearly  two  years  before  the  alleged  breach 
occurred.  In  no  proper  sense  of  the  word,  are  appellants 
creditors  of  his  estate,  nor  are  they  in  any  manner  interested 
in  the  distribution  thereof.  It  is  only  those  who  claim  through 
the  decedent,  as  creditors,  legatees,  or  next  of  kin,  that  have 
any  standing  in  a  proceeding  for  distribution  in  the  Orphans' 
Court:  McBride's  Appeal,  72  Pa.  St.,  480;  Braman's  Appeal, 
89  Id.,  78. 

The  want  of  jurisdiction  in  the  Orphans'  Court  is  therefore 
a  conclusive  answer  to  appellants'  claim ;  but,  waiving  that, 
and  conceding  the  liability  of  a  decedent's  estate  for  such  an 
act  of  his  pei-sonal  representatives  as  is  here  complained  of, 
was  there  any  breacli  of  the  clause  in  question  so  far  as 
appellants  are  concerned?  We  think  not.  The  right  of  re- 
fusal wjis  clearly  an  inseparable  incident  of  the  lease, — a  per- 
sonal right  that  could  be  exercised  only  by  the  lessee  himself 
as  tenant  of  the  devised  premises,  or  by  those  to  whom  he 
assigned  the  lease  with  the  assent  of  his  lessor ;  and  not  a 
right  which  the  lessee  or  his  assignees  could  exercise  independ- 
ently of  tiie  lease  and  after  he  or  they  had  parted  therewith. 
Assuming  that  appellants  and  Cone,  their  co-assignee,  acquired 
the  right  of  refusal  by  virtue  of  the  assignment  pf  the  lease  to 
them,  they  could  exercise  it  only  while  they  owned  the  lease 
of  which  it  was  necessaiily  an  incident.  When  they  assigned 
the  lease  to  Jermyn  they  lost  the  right  of  refusal. 

As  we  have  seen  the  covenant  to  give  first  refusal  of  any 
subsequent  lease  was  pei^sonal,  first  to  the  lessee  and  after- 
wards to  his  assignees,  who  were  accepted  by  the  lessor,  and 
thus,  to  all  intents  and  purposes,  became  lessees  in  fact.  The 
lessor  never  bound  himself  to  give  such  refusal  to  the  heirs 
or  assigns  of  the  four  assignees,  nor  to  the  survivors  or  survivor 
of  them.     He  may  have  been  quite  willing  to  offer  such  sub- 
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sequent  lease  to  the  four  assignees,  but  not  to  either  three  of 
them ;  but,  however  that  may  have  been,  it  is  enough  to  know 
that  the  first  refusal  was  personal  to  the  original  lessee,  and 
afterwards  to  his  four  assignees,  who  with  the  assent  of  the 
landlord  took  his  place  in  the  lease.  The  three  surviving 
assignees  of  the  lease  had,  therefore,  no  right  to  demand  that 
any  subsequent  lease  should  be  first  tendered  to  them. 

Again,  as  to  the  question  of  damages,  aside  from  everything 
else,  the  testimony  was  insuflBcient  to  warrant  the  court  in 
finding  in  favor  of  appellants.  The  prospective  lease,  of  which 
they  claimed  the  right  of  refusal,  was  without  terms.  What 
it  should  embrace,  when  it  should  be  given,  if  at  all,  and  on 
what  terms,  were  wholly  in  the  discretion  of  the  lessor.  In 
no  event,  therefore,  could  the  damages  exceed  the  value  of  the 
lease  to  Jermyn  at  the  time  it  was  made.  There  is  nothing 
in  the  testimony  that  would  have  warranted  the  court  in  find- 
ing it  was  worth  more  than  the  consideration  which  Jerroyu 
gave  or  agreed  to  give  for  it. 

Other  reasons  might  be  suggested  in  support  of  the  decree, 
but  they  will  be  found  in  the  opinion  of  the  court  below. 

Decree  affirmed  and  appeal  dismissed  at  the 
costs  of  appellants. 


Briggs  versus   Garrett. 

1.  If  a  respectable  citizen  honestly  believes  and  states,  that  a  candidate 
for  a  public  office  is  guilty  of  omcial  misconduct  or  is  a  person  of  evil 
repute,  in  the  sense  that  it  affects  his  fitness  for  the  office  which  he 
seeks,  such  statement  is  privileged  and  may  be  repeated  by  another  in 
a  meeting  assembled  to  inquire  mto  the  merits  of  the  candidates,  though 
it  be  absolutely  false,  and  upon  inquiiy  its  falsity  might  have  been  as- 
certained, without  bein^  liable  in  an  action  for  libel ;  for  the  vot«r  has 
the  right  to  canvass  and  discuss  the  qualifications  of  the  candidates  who 
seek  ms  suffrage  openly  and  freely. 

2.  A  communication  to  be  privileged  must  -be-  made  upon  a  proper  oc- 
casion, from  a  proper  motive  and  liiust  be  based  upon  reasonable  or 
probable  cause.  When  so  made  in  good  faitii  the  law  does  not  imply 
malice  from  the  communication  itseft  as  in  the  ordinary  case  of  libel. 
Actual  malice  must  be  proved  before  there  can  be  a  recovery,  i^d  in 
the  absence  of  such  proof  a  nonsuit  should  be*  granted. 

3.  Whether  a  communication  be  privileged  or  not,  is  a  question  for  die 
.  court,  not  for  the  jliry. 

January  6th,  1886.  Before  Mercuk,  C.  J.,  Gordon,  Paxson. 
Trunkey,  Sterrett,  Green  fend  Clark,  JJ. 

Error  to  the  Court  of  Comcuoft  Pleas,  No.  1,  of  Philadel- 
phia county:    Of  January  Term,  1884,  No.  209. 
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This  was  an  action  of  trespass  on  the  cas^  brought  by  Amos 
Brijrgs  against  Philip  C.  Garrett  for  libel. 

The  plaintiff  in  his  fiarr.  set  out  with  appropriate  innuendoes 
the  libellous  matter,  to  wit :  A  letter  written  by  T.  J.  Love- 
grove  to  defendant  as  president  of  the  committee  of  one  hun- 
dred, charging  that  the  defendant  did  falsely  and  maliciously 
publish,  procure  and  cause  to  be  published  of  and  concerning 
the  plaintiff,  and  of  and  concerning  the  plaintiff  in  his  offi- 
cial capacity  to  wit :  A  judge  of  the  Court  of  Common  Pleas 
No.  4,  of  the  county  of  Philadelphia,  said  libellous  letter* 

The  defendant  pleaded  not  guilty. 

The  facts  of  the  case,  as  they  appeared  on  the  trial  before 
Pierce,  J.,  are  fully  set  out  in  the  opinion  of  the  Supreme 
Court. 

On  motion  of  the  defendant  after  the  plaintiff  had  closed 
his  testimony  the  court  granted  a  compulsory  nonsuit  and 
entered  judgment  thereon. 

This  the  court  in  bane  refused  to  take  off. 

The  plaintiff  thereupon  took  this  writ  assigning  for  error 
the  refusal  of  the  court  to  submit  the  case  to  the  jury,  the 
entering,  the  judgment  of  nonsuit  and  the  refusal  of  the  court 
in  banc  to  take  off  said  judgment  of  nonsuit. 

Amos  Briggs,  P,  P.,  for  plaintiff  in  error. —  (1)  The  Love- 
grove  letter  is  libellous  per  se. 

*'A  libel  is  any  malicious  publication  written,  printed  or 
painted,  which  by  words  or  signs  tend  to  expose  a  person  to 
ridicule,  contempt,  hatred,  or  degradation  of  character":  Pit- 
tock  V,  O'Niell,  68  Pa.  St.,  258 ;  MeCorkle  v.  Binns,  6  Binn., 
340. 

If  it  be  libellous  even,  in  one  of  two  senses,  all  that  is  re- 
quired in  such  case,  is  an  innuendo  averring  that  the  words 
were  used  in  the  libellous  sense.  It  is  then  for  the  jury  to 
determine,  whether  the  words  were  used  in  that  sense,  or  not : 
Hays  V.  Brierly,  4  Watts,  898;  Pittock  v.  O'Niell,  68  Pa.  St., 
258 ;  Stitzell  v.  Reynolds,  69  Id.,  491 ;  Brickner  v.  Potts,  12 
Id.,  201;  Vanderlip  v.'  Roe,  23  Id.,  82;  McKeunon  v.  Greer,  2 
Watts,  852;  Dottarer  v.  Bushey,  16  Pa.  St.,  204;  Gosling  r. 
Morgan,  82  Id.,  273 ;  Evans  v.  Tibbins,  2  Grant,  451. 

For  the  defendant  to  say,  "  Here  is  a  statement  made  by 
Lovegrove,  etc.,  is  no  defence :  Runkle  v.  Meyer,  3  Yeates, 
618 ;  Fitzgerald  v.  Stewart,  63  Pa.  St.,  843 ;  Pease  v.  Shippen, 
80  Id.,  613. 

2.  The  publication  of  the  letter  by  the  defendant  was  not 
excusable  on  the  ground  of  privilege.  In  discussing  this  fea- 
ture of  the  case,  we  should  observe  the  distinction  which  so 
clearly  exists,  between  the  libel  of  a  private  citizen  and  the 
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libel  of  a  judge  of  a  court  of  record,  of  and  concerning  an 
act  falsely  alleged  to  have  been  corruptly  done  in  the  per- 
formance of  his  official  duties.  In  view  of  this  distinction  we 
confidently  assert  that  no  analogy  can  be  deduced  from  the 
decisions  in  suits  between  private  citizens,  which  will  aid  us 
in  the  solution  of  this  contention. 

If  such  privilege  exists  it  would  be  found  in  the  7th  §  of 
the  Declaration  of  Rights.  The  only  privilege  that  this  pro- 
vision confers  is  for  the  defendant  in  a  criminal  prosecution. 

This  court,  in  Barr  r.  Moore,  87  Pa.  St.,  398,  has  already 
emphasized  the  view  for  which  we  contend,  by  the  employ- 
ment of  these  expressive  words : 

"The  security  of  a  person's  reputation  or  good  name  from 
the  arts  of  detraction  and  slander,  are  rights  to  which  every 
man  is  entitled  by  reason  and  natural  justice." 

The  doctrine  of  Barr  v.  Moore  is  applied  in  the  fullest 
sense  to  candidates  for  office  in  Seely  v.  Blair,  Wr.,  (Ohio,) 
368  and  683. 

"As  to  the  point  urged  that  the  plaintiff  was  a  candidate 
for  office  and  the  defendant  an  elector,  I  need  only  say,  the 
relation  of  the  parties  to  each  other,  or  to  the  public,  confers 
upon  the  defendant  no  right  to  utter  falsehood  and  calumny. 
An  elector  may  freely  canvass  the  character  and  pretensions  of 
officers  and  candidates,  but  he  has  no  right  to  calumniate  one 
who  is  a  candidate  for  office  with  impunity.  If  the  law  sanc- 
tioned such  a  course,  it  would  drive  good  men  from  the  ad- 
ministration of  public  affairs,  and  throw  our  government  into 
the  hands  of  the  worthless  and  proffigate.'* 

The  law  of  New  York  is  the  same :    In  Hamilton  r.  Eno,  81 

N.  Y.,  126;   Negley  v.  Farrow,  60  Md.,  158;  Duncombe  v. 

Daniell,  8  C.  &  P.  222 ;  Rowand  v.  DeCamp,  96  Ta.  St.,  501. 

The  same  principle  is  declared  in  Sweeny  v.  Baker,  18  W. 

'  Va.,  186;    Commonwealth  v.  Clapp,  4  Mass.,  163;   Aldrich  v. 

The  Press  Printing  Co.,  9  Minn^  133 ;  Lewis  v.  Few,  6  Johns., 

^  1 ;  Root  V,  King,  7  Cowen,  613 ;  King  v.  Root,  4  Wend,  113 ; 

r  Harwood  v.  Astley,  1  B.  &  P.,  N.  R.,  47. 

X  **  The  private  character  of  a  candidate  cannot  be  defamed : 

Reajiok  t;;-Wilcox,  81  111.,  77 ;  Hook  v.  Hackney,  16  S.  &  R., 

;^'   ,    385. 

**1(     i       The  defendant  had  notice  that  the  plaintiff  had  nothing  to 
do  with  the  trial  of  the  Hart  Creek  sewer  cases. 

"  Where  inquiry  becomes  a  duty,  the  party  who  neglects  to 
jjerfo^m  it,  should  be  visited  with  at  least  constructive  notice 
oWlh^  facts  that  probably  would  have  been  brought  to  light 
if  it  ^d  been  duly  made  "  :  Mr.  Justice  Sterrett,  in  Leon- 
ard's T^ppeal,  94  Pa.  St.,  176. 
t    ,     ^ 
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8.  The  evidence  exhibits  the  elements  of  malice  which 
should  go  to  the  jury  for  their  solution. 

Richard  P.  White^  (George  H,  Earle^  Jr,^  with  him), -for  ^^J^ 
plain  tiff  in  error. — The  simple  question  in  this  case  is  whether 
a  citizen  of  this  republic  is  to  be  hela  to  have  committed  a 
crime  for  which  he  may  be  deprived  of  his  property  or  even 
liberty  at  the  caprice  of  a  jury,  however  ignorant  or  prejudiced 
it  may  be,  whenever  he  asks  other  citizens,  before  giving  their 
suffrage  to  a  candidate,  to  consider  and  investigate  with  him  a 
written  charge  made  by  another  reputable  citizen  against 
that  candidate. 

The  nonsuit  was  properly  entered  in  this  case,  because  the 
publication  complained  of  was  not  libellous  per  «e,  and  the  in- 
nuendo by  which  it  was  sought  to  give  the  words  used  a  libel- 
lous meaning  was  bad  without  a  colloquium,  and  if  a  collo- 
quium had  been  added  there  was  no  evidence  to  sustain  it.  A 
word  which  does  not  necessarily  import  criminality  is  in  plead- 
ing rendered  actionable  only  by  reference  to  extrinsic  facts 
which  show  it  to  have  been  used  in  an  obnoxious  sense :  De- 
ford  V.  Miller,  3  P.  &  W.,  103 ;  Flitcraft  v.  Jenks,  3  Wh.,  158; 
Lukehart  v.  Byerly,  3  P.  F.  S.,  421 ;  Stitzell  v.  Reynolds,  9 
Id.,  490. 

The  publication  was  privileged,  and  no  action  could  there- 
fore be  maintained  without  proof  of  express  malice. 

A  communication  made  in  good  faith  upon  any  subject 
matter  in  which  the  party  communicating  has  an  interest,  or  in 
reference  to  which  he  has  a  duty,  public,  private,  legal,  moral, 
or  social,  if  made  to  a  person  having  a  corresponding  interest 
or  duty,  is  privileged,  and  in  such  case  the  inference  of  malice 
is  rebutted  and  the  onus  of  proving  malice  is  cast  upon  the 
person  defamed :  Gray  v,  Pentland,  4  S.  &  R.,  420 ;  Marks 
V.  Baker,  Rep.,  vol.  12,  p.  530 ;  Laughton  v.  Bishop  of  Sodor,  ^ 
L.  R.,  4  P.  C,  495 ;  Quinn  v.  Scott,  22  Minn.,  456 ;  Toogood 
V.  Spyring,  1  C.  M.  &  R.,  193. 

When  the  matter  is  of  public  interest  to  the  community,,, 
that  is  suflScient  to  confer  the  privilege:     Kelly  v.  Tinling, 
L.  R.,  1  Q.  B.,  699 ;  Purcell  v,  Sowler,  1  C.  P.  D.,  781 ;  Palmer 
V.  Concord,  48  N.  H.,  211 ;  Cooley  on  Torts,  217. 

Where  the  subject  matter  is  of  interest  to  taxpayers  it  is 
privileged  if  made  in  good  faith :  Smith  v.  Higgins,  16  Gray, 
251 ;  Bush  v.  Prosser,  11  N.  Y.,  347. 

If  there  is  probable  cause,  it  is  of  no  consequence  that  the 
libel  was  malicious  :  Cook  v.  Hill,  3  Sandf.,  350 ;  Klinck  v. 
Colby,  46  N.  Y.,  427 ;  Bradley  v.  Heath,  12  Pick.,  l^i  Wal- 
ler V.  Locke,  45  L.  T  R.,  243.  ^rw_^ 

When  the  occasion  is  privileged   goofirfaith  is  presumed, 
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and  this  presumption  is  not  overcome  by  evidence  that  the 
charge  was  false.  Probable  cause  is  a  full  defence :  Ormsby 
V.  Douglass,  87  N.  Y.,  477;  Remington  v.  Congdon,  2  Pick.,* 
311 ;  Thorn  v.  Blanchard,  5  Johns,  608 ;  Howard  v.  Thomp- 
son, 21  Wend.,  319.  Cited  with  approval  in  Chapman  v.  Cal- 
der,  2  Harris,  868. 

Charges  made  by  a  taxpayer  at  a  public  meeting  against  a 
candidate  are  privileged:  Spencer  v.  Amerton,  1  Moody  & 
Rob.,  470.  See  also  Commonwealth  v.  Odell,  8  Pittsb.,  449; 
Mayrant  v.  Richardson,  1  Nott  &  McC,  847;  Brockerman  v. 
Keyser,  5  Clark,  152 ;  Harle  v.  Catherall,  14  L.  T.  R.,  N.  S., 
801;  Mclntyre  v.  McBean,  18  U.  C,  Q.  B.,540;  Ormsby  v. 
Douglass,  37  N.  Y.,  479 ;  Howard  v.  Thompson,  21  Wend., 
319 ;  Streety  v.  Wood,  15  Barb.,  105 ;  Van  Wyck  v.  Aspin- 
wall,  17  N.  Y.,  193;  Thorn  v.  Blanchford,  5  Johns.,  508; 
Chapman  v.  Calder,  2  Harris,  868 ;  Gray  v.  Pentland,  4  S.  & 
R.,  420 ;  Whiteley  v.  Adams,  15  C.  B.,  N.  S.,  417. 

A  candidate  for  oflBce  must  be  considered  as  putting  his 
character  in  issue,  so  far  as  regards  his  fitness  for  the  office : 
Brockerman  v.  Keyser,  5  Clark,  152;  Coramonw.  v.  Clap,  4 
Mass.,  168;  Mayrant  v.  Richardson,  1  Nott  &  McC,  847; 
Goddard  v.  George,  2  Foster  &  F.,  689. 

No  criticism  of  a  person  holding  public  office  is  libetlons 
unless  it  is  malicious:  Harte  v.  Catherall,  14  L.  T.,  N.  S., 
801. 

The  question  of  privilege  or  no  privilege  must  be  passed 
upon  by  the  court,  and  is  not  a  question  for  the  jury :  Hen- 
wood  V.  Harrison,  L.  R.,  7  C.  P.,  626;  Somerville  v.  Hawkins, 
10  C.  B.,  583 ;  Spill  v.  Maule,  L.  R.,  4  Ex.,  232  ;  Clark  v.  Molv- 
neux,  3  Q.  B.  D.,  287 ;  Lewis  v.  Chapman,  16  N.  Y.,  372 ; 
Mclntyre  v.  McBean,  13  U.  C.,Q.  B.,  540. 

Where  the  occasion  is  a  proper  one,  the  publication  of  de- 
famatory matter,  even  though  it  prove  to  be  incorrect,  will 
not  be  sufficient  to  subject  the  publisher  to  the  mercy  of  that 
greatest  of  uncertainties  —  the  caprice  of  a  jury.  That  in 
fact  nothing  short  of  proof  of  actual,  express  malice  will  suf- 
fice :  Billings  v.  Fairbanks,  136  Mass.,  177 ;  Shurtlefif  v. 
Stevens,  51  Vt.,  501 ;  Commonwealth  v,  Pavitt,  40  Leg.  Int., 
454;  Commonwealth  v,  Smethurst,  40  Id.,  446;  Palmer  v. 
City,  48  N.  H.,  211;  Kent  v.  Bongartz,  1  Eastern  Rep.,  616; 
Liles  V.  Gaster,  42  Ohio,  686. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  Court, 
January  25th,  1886. 

This  v.:a8  an  action  for  a  libel.  The  plaintiff  was  nonsfuited 
in  the  coukt  below  and  this  writ  of  error  was  taken  to  the  refu- 
sal of  the  court  to  take  it  off. 


Digitized  by  VjOOQI^ 


1886]  OP  PENNSYLVANIA.  409 

[Briggs  V.  Garrett] 

It  is  necessary  to  an  intelligent  discussion  of  the  law  of  the 
case  that  we  should  premise  it  by  an  accurate  statement  of  the 
facts.  I  take  them  as  p^ven  by  the  plaintiff  in  his  history  of 
the  case,  or  proved  by  his  witnesses  upon  the  trial. 

During  the  year  1882,  the  plaintiff. was  an  associate  judge  of 
the  Court  of  Common  Pleas,  No.  4,  for  the  County  of  Phila- 
delphia. In  the  month  of  September  of  that  year,  he  was 
nominated  for  re-election  to  that  office.  At  that  time  there 
was  in  existence  in  the  city  of  Philadelphia,  a  voluntary  asso- 
ciation of  citizens  known  as  the  "Committte  of  One  Hun- 
dred,'* of  which  the  defendant,  Philip  C.  Garrett,  was  the 
chairman.  It  is  unnecessary,  and  perhaps  would  be  improper 
in  a  judicial  opinion,  to  discuss  the  object  and  work  of  that 
committee.  It  is  sufficient  for  the  purposes  of  this  case  to  say 
that  it  was  composed  of  gentlemen  of  the  highest  respecta- 
bility, and  that  its  object  was  political,  confined,  however,  gen- 
erally to  matters  of  a  municipal  character.  The  rights  of  the 
committee  whether  as  a  body  or  as  individuals,  were  precisely 
those  of  any  other  citizens — neither  more,  neither  less.  At  a 
public  meeting  of  the  committee  held  on  the  sixteenth  day  of 
October,  1882,  at  which  the  reporters  of  ihe  city  papers  were 
in  attendance,  and  in  their  presence  and  hearing  the  defendant 
stated  that  he  had  received  a  letter  from  an  ex-city-official,  in 
which  it  was  stated  that  it  was  only  by  the  charge  of  Judge 
Briggs  to  the  jury,  that  the  $200,000  steal  in  the  Hart  Creek 
sewer  case,  had  been  made  possible.  The  defendant  then 
handed  the  letter  to  the  secretary  of  the  committee,  with  the 
remark  that  the  secretary  will  read  the  letter.  The  secretary 
then  read  the  letter  aloud  in  the  presence  and  hearing  of  all 
present.     It  was  as  follows : 

10  I  11  I  82. 
Philip    C.    Garretty   Usq.^  PreaidetU  of  the    Committee   of  a 
Hundred, 

My  Dbae  Sm:  The  Hart  Creek  sewer  steal  of  $200,000 
was  only  made  possible  by  Judge  Briggs'  charge  to  the  jury. 
See  the  charge  and  reflect  on  the  facts.  In  the  first  place,  the 
specifications  were  drawn  for  the  express  purpose  of  driving 
off  all  but  ring  bidders.  Second,  there  was  no  effort  made  to 
hold  the  contractor  to  the  specifications.  He  was  allowed  to 
tooth  the  bricks,  when  the  specifications  called  for  racking 
back.  Third,  the  specifications  called  for  a  sewer  impervious 
to  water,  when  it  was  in  evidence  that  a  large  number  of 
crevices  would  hold  a  happy  family  of  animals.  Fourth,  all 
the  measurements  were  made  by  city  officials  in  favor  of  the 
contractor.  In  one  measurement  the  sewer  was  measured 
$80,000  too  long.         Your  obedient  servant, 

T.  J.  LOVBGROVB, 

One  of  the  Hart  Creek  sewer  experts. 
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The  writer  of  this  letter  was  a  mechanical  expert  and  at  one 
time  had  been  an  ofiQcial  in  the  service  of  the  city.  It  was 
not  denied  that  he  was  a  respectable  citizen.  It  is  equally 
clear  that  Judge  Briggs  did  not  charge  the  jury  in  the  Hart 
Creek  sewer  case.  It  was  not  even  tried  in  his  court,  and  it 
was  conceded  that  the  charge  of  the  learned  judge  who  did, 
try  it,  was  fair,  impartial,  and  in  every  way  proper.  Upon  a 
motion  for  a  new  trial  his  rulings  were  unanimously  sustained 
by  the  court  in  banc, 

Mr.  Lovegrove,  the  writer  of  the  letter,  when  on  the  stand, 
acknowledged  that  the  letter,  so  far  as  it  connected  Judge 
Briggs  with  the  sewer  case,  was  a  mistake  and  that  it  was  his 
(Lovegrove's)  mistake.  He  further  stated  that  he  did  not 
communicate  with  Mr.  Garrett,  directly,  or  indirectly,  about 
the  letter  before  sending  it.  It  also  appeared  that  a  few  days 
after  the  letter  was  read  to  the  committee,  Mr.  Garrett  re- 
ceived a  communication  stating  that  it  was  Judge  Fell  and 
not  Judge  Briggs  who  tried  the  sewer  case,  which  letter  was  • 
read  in  the  same  way,  and  with  the  same  publicity,  before  the 
committee  by  Mr.  Garrett. 

The  court  below,  upon  this  state  of  facts,  held  that  the  letter 
came  within  the  class  of  privileged  communications,  in  which 
malice  is  not  presumed,  and  as  no  actual  malice  was  proved 
upon  the  trial,  entered  a  judgment  of  nonsuit,  which  judg- 
ment the  court  in  banc  subsequently  sustained. 

In  what  follows  we  shall  consider  merely  the  responsibility 
of  the  defendant  for  his  part  in  this  transaction.  We  have 
nothing  to  do  with  Lovegrove,  the  writer  of  the  letter,  who 
originated  and  sent  forth  the  charge  against  Judge  Briggs. 
The  defendant  must  answer  precisely  as  any  other  citizen  and 
voter. 

Was  the  letter  a  libel  ?  We  listened  to  an  ingenious  and 
labored  argument  at  bar,  to  show  that  it  was  not.  It  may  be 
that  a  trained  lawyer,  reading  it  with  care,  would  understand 
that  the  judge  in  his  charge  to  the  jury  was  constrained  by  the 
law,  or  the  state  of  the  evidence  before  him,  to  chaise  in  the 
way  he  did,  although  the  result  might  be  an  unrighteous  ver- 
dict. This  is  often  the  case  and  yet  no  blame  can  be  imputed 
to  the  judge.  But  would  the  public  so  regard  it^  There  was 
no  allegation  that  the  object  of  the  letter  was  to  commend  the 
action  of  Judge  Briggs  in  the  Hart  Creek  sewer  case.  That 
it  was  intended  as  a  reflection,  is  too  plain  for  argument.  And 
assuming  the  statements  contained  in  the  letter  to  be  true, 
regard  being  had  to  the  excited  state  of  the  public  mind  at 
that  time  in  reference  to  municipal  corruption,  we  can  under- 
stand that  it  would  have  a  damaging  effect  upon  the  public 
mind.     Those  who  knew  Judge  Briggs,  and  the  perfect  integ- 
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ritj  with  which  he  carried  himself  in  his  high  office,  would 
not  be  influenced  by  such  a  letter. 

It  is  not  necessary,  however,  in  the  view  we  take  of  the 
case,  to  discuss  this  question  at  length.  We  shall  assume  the 
letter  to  be  actionable,  unless  excused  by  the  circumstances 
attending  its  publication. 

This  brings  us  face  to  face  with  the  question,  in  what  man- 
ner and  to  what  extent  the  fitness  of  a  candidate  for  a  public 
office  may  be  discussed  by  the  people,  whose  votes  may  elect 
or  defeat  him.  It  is  a  question  of  supreme  importance,  involv- 
ing on  the  one  hand  the  liberty  of  the  press ;  on  the  other,  the 
rights  of  the  people  to  be  secure  in  their  property  and  reputa- 
tion. Both  are  provided  for  in  Article  1,  Section  VII.,  of  the 
Constitution,  which  declares : 

"  The  printing  press  shall  be  free  to  every  person  who  may 
"undertake  to  examine  the  proceedings  of  the  legislature  or 
any  branch  of  government,  and  no  law  shall  ever  be  made  to 
restrain  the  right  thereof.  The  free  communication  of 
thoughts  and  opinions  is  one  of  the  invaluable  rights  of  man, 
and  every  citizen  may  freely  speak,  write  and  print  on  any 
subject,  being  responsible  for  the  abuse  pf  that  liberty.  [No 
convictioix  shall  be  had  in  any  prosecution  for  the  publication 
of  papers  relating  to  the  official  conduct  of  officers  or  men  in 
public  capacity,  or  to  any  other  matter  proper  for  public  inves- 
tigation or  inforniation,  where  the  fact  that  such  publication 
was  not  maliciously  or  negligently  made,  shall  be  established 
to  the  satisfaction  of  the  jnry,  and  in  all  indictments  for  libels 
the  jury  shall  have  the  right  to  determine  the  law  and  the 
facts  under  the  direction  of  the  court,  as  in  other  cases."] 

The  portion  of  the  section  enclosed  in  brackets  is  new ;  the 
balance  thereof  is  to  be  found  in  the  Constitution  of  1838. 
The  new  portion  refers  only  to  a  trial  upon  an  indictment  for 
libel,  and  does  not  apply  to  a  civil  action  to  recover  damages : 
Barr  v.  Moore,  87  P.  S.  Rep.,  885.  Its  discussion  at  present, 
in  therefore  unnecessary.   / 

The  right  of  the  citizen  here  given  to  "  freely  speak,  write 
or  print,'  is  as  broad  as  language  can  make  it,  with  the  single 
limitation  that  he  shall  be  responsible  for  the  abuse  of  that 
privilege.    Did  Mr.  Garrett  abuse  it? 

When  Judge  Briggs  accepted  the  nomination  as  a  candidate 
for  re-election  to  the  judicial  station  which  he  then  filled,  he 
threw  out  a  challenge  to  the  entire  body  of  voters  of  the 
county  of  Philadelphia,  to  canvass  his  qualifications  and  fit- 
ness for  that  position.  That  involved  in  the  "fierce  light 
that  beats  upon  the  bench,"  not  only  his  official  conduct  for 
the  term  about  closing,  but  generally  his  fitness  for  the  posi- 
tion of  judge.     In  this  may  be  included  many  things  beyond 
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mere  legal  knowledge.     A  man  may  be  a  learned  lawyer  and 
1^  yet  be  wholly  unfit  for  judicial  station.     There  may  be  faults 

I  of  temper,  mental  idiosyncrasies,  and  such  manner  of  walk 
and  converaation  in  private  life,  as  a  people,  jealous  of  the 
reputation  of  their  judiciary,  would  never  tolerate.    If,  there- 

^  fore,  these  are  elements  proper  for  consideration  in  forming  an 

'  estimate  of  judicial  character,  they  are  proper  subjects  for  dis- 
^cussion  within  the  limits  defined  by  the  Constitution.  What 
those  limits  are,  I  shall  endeavor  as  briefly  as  the  importance 
of  the  subject  will  allow,  to  point  out  so  far  as  they  affect  this 
case.  As  preliminary  to  this  discussion,  it  may  not  be  out  of 
place  to  refer  to  the  latest  deliverance  of  this  court  upon  this 
subject.  It  will  be  found  in  exparte^  Steinman  and  Hensel,  95 
P.  S.  Rep.,  220.  In  that  case  the  plaintiffs  in  error,  who  were 
editors  of  a  newspaper,  as  well  as  members  of  the  bar,  were 
disbarred  by  the  court  below  for  publishing  an  article  in  their 
paper  reflecting  on  the  oflScial  conduct  of  the  Court.  The 
order  was  reversed  by  this  court  in  an  opinion  by  the  late  Chief 
Justice  Shabswood,  in  the  course  of  which  he  said :  "  Judges, 
in  1885,  were  appointed  b}'^  the  Governor,  and  their  tenure  of 
oflBce  was  during  good  behavior.  There  might  then  be  some 
reason  for  holding  that  an  appeal  to  the  tribunal  of  popular 
opinion  was  in  all  cases  of  judicial  misconduct  a  mistaken 
course  and  unjustifiable  in  an  attorney.  The  proceedings  by 
impeachment  or  by  address,  were  the  course,  and  the  only  coui-se 
which  could  be  resorted  to  effectually  to  remedy  the  supposed 
evil.  To  petition  the  legislature  was  then  the  proper  step.  To 
appeal  to  the  people  was  to  diminish  confidence  in  the  courts 
and  bring  them  into  contempt  without  any  good  result.  We 
need  not  say  that  the  case  is  altered  and  that  it  is  now  the 
right  and  the  duty  of  a  lawyer  to  bring  to  the  notice  of  the 
people  who  elect  the  judges  every  instance  of  what  he  believes 
to  be  corruption  or  partisanship." 

A  lawyer,  by  reason  of  his  constant  intercourse  with  the 
court,  has  greater  facilities  for  forming  a  correct  opinion  of 
the  character  of  the  judge.  But  he  has  no  higher  right  to 
comment  thereon  than  has  the  citizen  who  elects  him,  and 
whose  life,  liberty  and  property  may  depend  upon  his  official 
action. 

.^  In  considering  Mr.  Garrett's  liability  for  what  occurred  on 
the  16th  of  October,  we  must  confine  ourselves  to  his  own  acts. 
He  made  no  charge  against  Judge  Briggs,  nor  did  he  endorse  one. 

1  He  had  no  knowledge  or  information  in  regard  to  the  subject 
matter  of  the  charge,  nor  did  he  profess  to  have.  He  received 
a  letter  from  a  reputable  citizen,  addressed  to  him  as  chair- 
man of  the  committee,  containing  certain  statements  about 
Judge  Briggs,  then  a  candidate  before  the  people  for  re-election. 


Digitized  by  VjOOQIC 


1886]  OF  PENNSYLVANIA.  413 

[Briggs  V.  Garrett.] 

If  true,  the  matter  was  important  and  proper  for  public  infor- 
mation. The  plaintiff  concedes  this.  The  letter  was  intended, 
as  its  address  plainly  indicates,  not  for  Mr.  Garrett  individually, 
but  for  the  committee.  He  was  merel.y  the  conduit  through 
which  it  was  to  pass.  What  did  he  do  ?  As  before  stated  be 
said  to  the  committee  that  he  had  received  a  letter  from  an  ex- 
city  oflBcial  containing  a  charge  (specifying  it)  against  Judge 
Briggs.  This  was  true ;  he  had  received  such  a  letter  and  it 
did  contain  such  a  charge.  He  then,  in  the  usual  course  of 
business,  handed  the  letter  to  the  secretary  with  instructions 
to  read  it  and  it  was  read.  This  is  the  sum  of  Mr.  Garrett's 
offending.  Much  stress  was  laid  upon  the  fact  that  the 
reporters  were  present  and  that  the  letter  was  scattered  broad- 
cast over  the  country  next  morning  by  the  press.  But  for 
this  the  newspapers  were  responsible,  and  whether  their  act 
was  justified  or  otherwise,  is  a  matter  for  which  Mr.  Garrett 
cannot  be  held  responsible.     It  was  not  his  act. 

Was  Mr.  Garrett  justified  in  giving  the  letter  to  the  com- 
mittee in  the  manner  he  did?  As  it  was  not  a  private  letter,  - 
but  addressed  to  the  committee  through  him,  he  might  perhaps 
have  questioned  his  right  to  withhold  it  from  those  for  whom 
it  was  intended.  But  we  will  not  decide  the  case  upon  such 
a  narrow  point  as  this.  We  prefer  to  meet  the  broad  question 
prescribed  by  the  record. 

As  before  observed,  Mr.  Garrett  had  no  knowledge  as  to 
the  truth  of  the  matters  alleged  in  the  letter.  The  plaintiff 
contends  he  had  no  right  to  make  public  its  contents  without 
having  first  made  an  investigation  into  the  facts,  and  the  words 
in  the  letter,  "  see  the  charge  and  reflect  on  the  facte,"  were 
pressed  upon  our  attention  as  being  calculated  to  put  him  upon 
inquiry.  But  we  do  not  place  such  a  construction  upon  this 
language.  It  was  intended  to  emphasize  the  charge  contained 
in  the  letter,  not  to  express  a  doubt  as  to  its  truth. 

On  the  other  hand,  the  defendant  contended  that  the  letter 
was  a  privileged  communication  ;  that  it  was  written  in  good 
faith;  that  it  was  sent  to  Mr.  Garrett  and  by  him  communi- 
cated to  the  committee  in  good  faith,  and  for  a  proper  purpose ; 
that  if  true,  the  matters  alleged  were  proper  for  public 
information ;  that  if  untrue,  it  was  still  privileged  unless  the 
parties  knew  it  to  be  false,  and  therefore  malicious.  The 
plaintiff  admits  that  if  it  was  privileged  no  recovery  can  be 
had  without  proof  of  actual  malice.  There  was  no  proof  of 
actual  malice  upon  the  trial,  and  it  is  almost  unnecessary  to 
say  that  the  law  does  not  imply  malice  in  a  privileged  com- 
munication. 

This  brings  us  to  the  vital  question  in  the  cause.  Was 
this  letter  a  privileged  communication  ? 
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<  We  are  met  here  with  the  inquiry,  is  falsehood  privileged? 
^  I  answer  no.  A  lie  is  never  privileged.  It  always  has 
^  ffnalice  coiled  up  within  it  When  a  man  coins  and  utters  a 
lie,  or  when  he  repeats  it  knowing  it  to  be  false,  the  law  implies 
malice  and  he  cannot  shelter  himself  behind  the  doctnne 
of  privileged  communications.  I  may  illustrate  this  by 
the  familiar  instance  of  an  inquiry  into  the  character  of  a 
servant.  If  I  say  I  believe  him  to  be  a  thief  upon  infor- 
mation derived  from  others,  or  from  facts  and  circumstances 
within  my  own  knowledge, — in  other  words,  if  my  statement 
is  based  upon  probable  cause,  the  communication  is  privi- 
leged and  I  am  not  responsible,  even  though  it  should 
appear  that  I  was  entirely  mistaken.  If,  on  the  contrary,  I  ^ 
knowingly  and  falsely  accuse  him  of  dishonesty,  such  charge  is  * 
not  privileged  and  I  am  liable  in  damages  for  the  consequences  • 
of  such  statement. 

We  have  no  concern  with  the  knowledge  or  motive  of  the 
writer  of  the  letter.  Conceding  for  the  purposes  of  this  cjise 
that  every  word  contained  therein  is  false,  and  was  known 
to  be  so  by  the  writer ;  that  it  was  sent  out  of  pure  malice  to 
i  MJure  and  defame  Judge  Briggs ;  no  such  knowledge  was  brought 
home  to  Mr.  Garrett,  nor  is  there  anything  in  the  case  from 
which  it  could  justly  be  imputed  to  him.  So  far  as  he  is 
concerned,  it  was  a  mistake,  nothing  moi*e.  The  difference 
//  between  an  honest  mistake  made  in  the  pursuit  of  a  proper 
object,  and  a  wilful  falsehood  coined  for  the  purpose  of  decep- 
tion, is  so  palpable,  that  we  may  well  be  excused  from  dwell- 

^ing  upon  it  at  length.  It  is  mistakes,  not  lies,  that  are 
protected  under  the  doctiine  of  privilege. 

A  com m un i cation  to  be  privilfigi^d  must  be  made  upon  a 

^  proper  occasionTfrom  a  proper  motive,  and  must  be  based  upon 
reasonable  or  2)rqbable  cause.  When  so  matle,  in  good  faith, 
the  law  i^besliot  imply  malice  from  the  communication  itself 
as  in  the  ordinary  case  of  libel ;  actual  malice  must  be  proved  y' 

^ ,  before  there  can  be  a  recovery.     And  whether  a  communicatiou 

j  be  privileged  or  not  is  a  question  for  the  court,  not  the  jury. 
An  action  for  libel  is  upon  all  foul's  .with  ah  actienjoiia 
malicious  ^o8e_cution.  The  latter  is  but  an  aggravated  form 
of  an  action  for  libel,  as  in  it  the  libel  is  swoini  to  before  a 
magistrate.  The  cases  make  no  distinction  between  them. 
When,  therefore,  a  man  may  chai-ge  another  under  oath  before 

]  a  magistrate  with  a  high  crime,  without  responsibility  therefor, 
provided  he  acts  upon  probable  cause,  surely  he  may  upon 
probable  cause  charge  a  candidate  for  a  public  office  with  an  act, 
which  if  true,  would  render  him  an  unfit  person  to  receive  the 
suffrages  of  the  people.  And  if  probable  cause  exists  in  either 
case,  the  question  of  malice  becomes  of  no  importance.    It  is 
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useless  to  cite  the  authorities  upon  this  point,  they  all  agree. 
I  will  refer,  however,  in  passing,  to  Chapman  v.  Calder,  2 
Harris,  365;  Winebiddle  v.  Porterfield,  9  P.  8.  R.,  137; 
Travis  v.  Smith,  1  Id.,  234. 

Before  I  proceed  further,  I  will  notice  some  of  the  cases  in 
^  which  the  principle  has  been  applied.     In  Gray  v.  Pentland,  2 
S.  &  R.,  23,  it  was  held  that  accusations  preferred  to  the 
Governor  against  a  person  in  oflBce,  are  so  far  in  the  nature  of 
judicial  proceedings,  that  the  accuser  is  not  held  to  prove  the 
truth  or  them.     It  is  excused  if  they  did  not  originate  in 
malice  and  without  probable  cause.     In  other  words  that  the 
accusations  were   privileged   and   raised   no   presumption   of  I 
malice.     It  was  not  contended  in  that  case,  nor  do  I  know  that  \ 
it  has  been  in  any  other,  that  a  man   may  use  the  cloak  of  a  f 
privileged  communication  as  a  cover  for  malice   and  false- 
hood. ^ 

In  Marks  v.  Baker,  12  Rep.,  530,  the  principle  is  thus  stated 
by  the  Supreme  Court  of  Minnesota :  "  The  rule  is  that  a 
communication  made  in  good  faith  upon  any  subject-matter  in 
which  the  party  communicating  has  an  interest,  or  in  reference 
to  which  he  has  a  duty,  public  or  private,  either  legal,  moral 
or  social,  if  made  to  a  person  having  a  corresponding  interest 
or  duty,  is  privileged  ;  that  in  such  case  the  inference  of  malice 
is  cast  upon  the  person  claiming  to  have  been  defamed."  To 
the  same  point  are  Quinn  v.  Scott,  22  Minn.,  456;  Laughton  v. 
Bishop  of  Sodor,  L.  R.,  4  P.  C,  495  ;  Toogood  v.  Spyring,  1  C. 
M.  &  R.,  193;  Harrison  v.  Bush,  5  E.  &  B.,  344;  Addison  on 
Torts,  §  1091 ;  Moak's  Underbill  on  Torts,  146.  If  fairly 
warranted  by  any  reasonable  occasion  or  exigency,  and  hon- 
estly made,  the  communication  is  protected  for  the  common 
convenience  and  welfare  of  society :  Toogood  v,  Spj'ring, 
supra.  It  is  sufficient  to  confer  the  privilege  that  the  matter 
is  of  public  interest  to  the  community:  Kellv  v.  Tinling, 
L.  R.,  1  Q.  B.  699;  Purcell  v.  Sowler,  1  C.  P.  D.,'781 ;  Palmer 
V.  Concord,  48  N.  H.,  211 ;  Cooley  on  Torts,  217.  And  when 
the  subjecMuiitter  is  of  interest  to  taxpayers  the  communica- 
tion is  privileged  if  made  in  good  faith:  Smith  v.  Higgins, 
16  Gray,  251:  Bush  v.  Prosser,  11  N.  Y.,  347.  Where  the 
communication  is  privileged  plaintiff  must  show  that  it  was 
not  true  and  that  defendant  had  no  reasonable  grounds  to  be- 
lieve that  it  was  true :  Mclntyre  v.  McBean,  13  Upper  Canada, 
Q.  B.,  540.  When  the  communication  .is  privileged  and  made 
or  used  in  good  faith,  the  plaintiff  must  sue  the  original  slan- 
derer, not  him  who  repeats  it  in  good  faith :  Derry  v.  Hand- 
ley,  16  L.  T.,  N.  S.,  263.  I  conceive  the  law  to  be  that,  though 
that  which  is  spoken  or  written  may  be  injurious  to  the  char- 
acter of  the  party,  yet  if  done  bona  fide^  as  with  a  view  to  the 
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investigation  of  a  fact  in  which  the  party  is  interested,  it  is 
not  libellous:  Lord  Ellenborough  in  Delany  v.  Jones, 4 
Esp.,  191.  ( If  there  is  probable  cause  it  is  of  no  consequence  ^ 
that  the  libel  was  malicious :  Streetv  v.  Wood,  15  Barb.,  105 ; 
Cooke  V.  Hill,  3  Sandf.,  350 ;  Klinck  v.  Colby,  46  N.  Y.,  427 ; 
Bradley  v.  Heath,  12  Pick.,  163.  In  an  action  for  a  libellous 
communication  to  the  appointing  power,  held  that  the  princi- 
ples applicable  for  suits  for  a  malicious  prosecution  govern, 
and  probable  cause  is  a  full  defence :  Howard  v.  Thompson, 
21  Wend.,  319 ;  Thorn  v.  Blanchard,  5  Johns.,  509.  In  case  of 
a  privileged  communication  probable  cause  is  a  bar  to  the  suit: 
Chapman  v.  Calder,  14  P.  S. .  Rep.,  365.  Charges  made  by  a 
taxpayer  at  a  public  meeting  are  privileged :  Spencer  v.  Am- 
erton,  1  Moody  &  Rob.,  470.  One  of  the  strongest  cases  of 
privilege  is  that  of  Brett  v.  Watson,  20  Weekly  Reporter,  723, 
where  the  defendant  was  employed  to  find  out  the  character  of 
a  house.  He  was  informed  that  it  was  a  house  of  prostitution, 
and  it  was  false.  He  repeated  what  he  had  been  told  to  others, 
his  object  being  bona  fide  to  ascertain  the  character  of  the 
house:  It  was  held  that  his  communications  were  privileged. 
It  is  needless  to  multiply  authorities.  The  doctrine  of  the 
foregoing  cases  is  fully  recognized  in  our  own  cases  of  Gray 
V.  Pentland,  2  S.  &  R.,  23;  Flitcraft  v.  Jeuks,  3  Wh.,  158; 
Chapman  v.  Calder,  2  Harris,  365 ;  Brockerman  v.  Keyser,  5 
Clark,  152. 

A  number  of  authorities  were  cited  by  the  plaintiff  which 
he  contended  were  in    conflict  with  the  foregoing.     Among 
others  was  Barr  v.  Moore,  87  P.  S,  Rep.  385.    The  most  that^ 
can  be  made  of  that  case  is  that  it  ruled  that  the  publication 
in  question  was  not  privileged,  and  .therefore  was  governed  by 
the  ordinary  law  of  libel.     No  one  doubts  the  accuracy  of  that 
ruling.     The  article  was  not  only  a  libel  upon  its  face,  it  was 
utterly  false ;  was  coined  by  the  party  who 'published  it,  with- 
out even  a  pretence  that  there  was  probable  or  reasonable 
ground  to  'believe  the  charges  were  true.     The  pretence  that ) 
it  was  proper  for  public  information  was  a  mere  cloak  to  cover  J 
up  malice,  and  to  publish  a  falsehood  for  political  effect.  That/ 
case  was  decided  upon  sound  principles  and  does  not  touch] 
the  one  in  hand.     The  language  of  the  court  must  be  consid- 
ered in  connection  with  its  facts. 

Rowand  v.  DeCamp,  96  P.  S.  Rep.,  493,  also  cited  by  plain- 
tiff, was  an  action  of  slander  against  a  public  officer.  The 
charge  was  that  he  was  a  "damned  thief,"  and  that  "if  any 
of  the  borough  bonds  (meaning  the  Borough  of  Vernona  bonds) 
came  into  his  hands  (meaning  the  plaintiff's)  he  would  steal 
them  and  run  away  with  them."  It  was  not  shown  that  the 
charge  was  true  or  that  there  was  probable  cause  to  make  it 
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As  before  observed,  mere  lies  are  not  privileged.     A  man  majr 
not  charge  a  public  officer  with  being  a  thief,  knowing  it  to  be 
false,  and  in  the  absence   of  reasonable,  probable   cause  the 
scienter  will  be  presumed.     Malice  follows  of  course.     Public  < 
officials  are  not  outlaws,  to  be  hounded  and  maligned  at  the  \ 
will  of  every  person  who  may  have  incurred  their  enmity,  and/ 
no  well  considered  case  has  so  decided.     There  is  no  room  for 
the  application  of  the  doctrine  of  privilege  to  such  instances. 

Some  stress  was  laid  upon  the  fact  that  even  if  the  reading 
of  the  letter  to  the  committee  of  One  Hundred  was  excusable 
on  the  ground  of  privilege,  the  privilege  was  taken  away  be- 
cause of  the  presence  of  the  reporters,  and  Parsons  &  Surgey, 
4  F.  &  F.,  247,  was  cited  in  support  of  this  view.  But  the 
circumstance  was  overlooked  that  the  reporters  were  also  citi- 
zens and  voters ;  they  had  the  same  interest  in  the  fitness  of 
Judge  Briggs  for  judicial  station  as  had  the  committee  or  any 
other  citizens.  If  it  was  proper  to  read  the  letter  at  all,  it 
was  proper  to  do  so  in  their  presence  and  hearing. 

Hamilton  v.  Eno,  81   N.  i .,  126,  and  several  other  cases 
cited  to  show  that  to  falsely  accuse  a  public  officer  of  a  crime 
is  not  privileged,  are  wide  of  the  mark.     Supposing  the  letter 
to  impute  crime  to  Judge  Briggs,  whether  it  be  misbehavior* 
or  corruption  in  office,  we  must  not  lose  sight  of  the  fact,  that) 
Mr.  Garrett  made  no  such  charge.     He  made  no  charge  what-* 
ever.     All  he  said  was  that  some  one  else  had  made  a  charge  \ 
in  writing,  stating  briefly  what  Judge  Briggs  had  been  charged  J 
with,  giving  the  name  of  the  writer,  and  the  letter  itself  to 
the  committee.      How  widely  this  diffei's  from  originating  a 
false  charge  is  plain  to  the  dullest  comprehension.     I  call  at- 
tention to  the  facts  of  the  case  again  that  we  may  not  be  led 
astray  upon  a  false  issue. 

The  case  narrows  itself  down  to  this.  Conceding  that  a^ 
public  officer,  or  a  candidate  for  a  public  office,  may  not  be  \ 
falsely  and  maliciously  charged  with  crime,  or  with  anYf*iiug 
else  injurious  to  his  reputation,  have  the  voters  whose  suffrages 
he  solicits,  the  right  to  canvass  and  discuss  his  oualificationSt 
openly  and  freely,  without  subjecting  themselvos  to  fine  or  im- 
prisonment, or  a  ruinous  suit  for  damages?  -^  If  the  voters  may 
not  speak,  write  or  print  anything  but  such  facts  as  they  can 
establish  with  judicial  certainty,  the  right  doe«  not  exist,  un- 
less in  such  form  that  a  prudent  raai^v.  ould  hesitate  to  exercise 
it.  Is  not  the  fact  that  a  caodidriLe  ia  charged  with  crime  by 
reputable  oWig/^x^  xC  muLler  proper  for  public  information? 
Suppose,  Mpftfcr^  :ii»e  in  hand,  the  charge  against  Judge  Briggs 
had  t^ii^JlHV"'  which  he  might  have  been  indicted.  Is  it 
possibVM^HLen  twa  or  three  voters  are  gathered  together, 
or  whe^l^B^K  three  hundred  are  assembled  to  consider  his 
IfHOiAN— 27 
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fitness  for  his  office,  the  fact  that  such  a  charge  had  been  made 
may  not  be  stated  by  one  voter  to  the  other  without  the  peril 
of  being.mulcted  in  damages  in  case  the  charge  should  subse- 
quently appear  to  be  unfounded?  And  this  for  an  office  for 
which  the  incumbent  or  the  candidate  should  be  like  Caesar's 
wife?  A  man's  reputation  may  be  bad  upon  many  points 
that  it  would  be  difficult  to  prove.  Sp  long  as  he  remains  in 
private  life  it  matters  little.  But  when  he  becomes  a  candidate 
for  office,  even  his  private  vices  may  became  a  matter  of  public 
concern.  There  are  some  official  positions  as  to  whicn  the 
people  are  properly  jealous  of  the  character  of  those  who  aspire 
to  them.  The  judicial  office  is  one  of  them,  and  it  is  not  too 
much  to  say  that  there  are  many  private  vices  which  the  people 
would  not  tolerate,  if  openly  and  notoriously  indulged  in  by  a 
judge.  They  would  tear  the  ermine  from  his  shoulders  and  hurl 
him  from  the  bench.  If  then  a  candidate  be  a  person  of  evil  re- 
pute in  the  sense  that  it  aifects  his  fitness  for  the  office  which  he 
seeks;  if  respectable  citizens  honestly  so  believe  and  so  state, 
may  not  such  statement  be  repeated  by  othere  in  connection 
with  the  canvass,  at  proper  times  and  upon  proper  occasions 
without  the  penalty  of  a  libel  suit?  If  not,  we  have  indeed 
fallen  upon  evil  times,  and  our  boasted  freedom  is  but  a  delu- 
^sion.  The  principle  contended  for  here,  if  sustained  by  this 
court,  would  put  a  padlock  upon  the  mouth  of  every  voter, 
'  'ntelligent  free  diaounoion  of  the  fitness  of  public  men  for 
would  cease."' 11  Wolild  be  a  burden  too  grievous  to  be 

,:^r^«i^ 'TTr^Dorne,  and  the  people  would  be  swift  to  reverse  our  decision, . 

^^  ^^Qf  ^'either  by  an  Act  of  Assembly,  or  if  necessary,  a  change  in  the 

/^zf  ^^«^^^rganic  law. 

However  unfounded  the  statements  in  the  letter  are  now 

acknowledged  to  be,  it  is  clear  to  our  view  that  Mr.  Garrett 

X.     hdd  probable  cause  for  handing  it  to  the  committee,  and  had 

^tbe  charge  been  of  a  criminal  nature,  there  was  probable  cause 

for^  prosecution. 

Referring  to  the  three  tests  of  privileged  communications  to 

which  I  have  already  alluded,  they  will  all  be  found  in  this 

^     case.     The  occkgion  was  a  proper  one.     The  meeting  was  com- 

9     posed  of  a  body  ^citizens  and  votei*s  assembled  for  this  very 

purpose  of  considering  t'^®  merits  of  candidates  for  office.    At 

such  meeting  it  cerwinly  was  the  right,  if  not  the  duty,  of 

any  person  present  to  sta^  any  fact  bearing  upon  the  fitness 

of  either  of  said  candidates  fbr  the  positions  they  respectively 

aspired  to.     The  circumstance  that  one  $f^ilie  candidates  had 

been  charged  by  a  reputable  citizen  wi^ih  cob^uct  which  was 

not  consistent  with/  a  proper  J  performanqe  of  oP&'^nal  duty,  >vasi 

a  fact  which  every  elector  present  had  a  right  toj^kut:>w  and  state. 

^     For  aught  that  appears  it  was  done  from  a  proper  Motive,  and 
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^  we  have  already  said  it  was  based  upon  probable  cause.  It 
was  a  mistake,  but  an  honest  one,  and  corrected  as^oon  as 
discovered.  It  was  a  subject  of  just  annoyance  to  Judge 
Briggs,  and  if  the  law  does  not  furnish  him  the  redress  he 
seeks,  it  is  because  of  a  rule  of  public  policy  of  far  more  im- 
portance than  the  inconvenience  of  a  single  citizen.  That  rule 
requires  that  free  discussion,  esf)ecially  upon  political  topics 
and  candidates,  shall  not  be  so  hampered,  as  to  make  its  exer- 
cise dangerous.  The  rule  furnishes  no  shelter  for  the  malicious 
libeller  of  private  character,  but  it  will  not  impute  malice  to 
one  who  honestly  acts  upon  information  received  from  other 
reputable  citizens.  We  are  accustomed  so  to  act  in  all  the 
affairs  of  private  life,  and  if  we  restrain  it  in  public  matters,  we 
afford  protection  to  all  the  rogues  and  thieves,  who  may  by  / 
their  own  cunning  or  the  negligence  of  the  people,  get  into  / 
public  office. 

In  the  enforcement  of  all  general  rules  there  will  always  be 
cases  of  individual  hardship.  But  this  is  the  sacrifice  which 
the  individual  must  make  for  the  public  good,  just  as  the 
soldier  is  shot  down  in  battle  to  preserve  for  others  the 
blessings  of  free  government.  Speaking  for  myself,  I  would 
rather  endure  undeserved  reproach,  than  by  any  act  of  mine 
to  impair  a  rule  of  so  much  importance  to  the  public  welfare. 
The  people,  sometimes  hasty,  are  in  the  end  always  just,  and , 
will  not  long  permit  any  public  man  to  remain  under  a  cloud, 
unless  it  is  one  of  his  own  raising. 

Judgment  affirmed. 

Mr.  Chief  Justice  Mercur  filed  a  dissenting  opinion  in  which 
Gordon  and  Stbrrbtt,  J.  J.,  concur. 

With  all  due  respect  for  the  judgment  of  the  majority  of 
this  court,  I  must  dissent  therefrom.  I  will  state  some  of  the 
reasons  which  move  me  to  this  conclusion. 

The  only  question  before  us  is  whether  the  court  below 
erred  in  not  submitting  the  case  to  the  jury.  Although  there 
may  have  been  circumstances  proper  to  consider  in  mitigation 
of  damages,  yet  if  in  any  aspect  of  the  case  the  facts  should 
have  gone  to  the  jury,  it  was  error  to  withhold  them. 

It  is  well  settled  law  that  any  malicious  publication  written, 
printed  or  painted,  which  by  words  or  signs  tends  to  expose  a 
person  to  contempt,  ridicule,  hatred  or  degradation  of  charac- 
ter, is  a  libel ;  and  the  person  libelled  may  recover  damages, 
unless  it  be  shown  that  the  publication  was  true,  or  that  it 
was  justifiably  made :  Pittock  v.  O'Niell,  63  Pa.  St.,  253 ;  Barr 
V.  Moore,  87  Id.,  385;  Neeb  v.  Hope,  17  W.  N.  C,  93. 

^^^^  !MAM!I.W|t  essential  element  in  an  action  of  libel, 
yet  that  ^^MBMripbi'Stood  in  its  legal  signification.     It  may 
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exist  in  the  absence  of  lawful  excuse,  and  where  there  may  be 
no  ill-will  or  disposition  to  injure  others.  Legal  malice  alone 
is  suflBcient  to  support  an  action.  If  a  publication  have  the 
other  qualities  of  a  libel  and  it  be  wilful  and  not  privileged, 
malice  may  be  inferred:  Id.  An  act  unlawful  in  itself  and 
injurious  to  another,  is  considered  to  be  done  malo  animo: 
Pittock  V.  O'Niell,  supra. 

Where  the  words  used  are  of  dubious  import,  they  are  to  be 
interpreted  according  to  the  sense  in  which  they  were  actnally 
used:  Hays  v.  Brierly,  4  Watts,  892.  The  words  of  a  libellous 
publication  are  to  be  taken  in  their  natural  sense.  Words  are 
jjot  to  be  received  in  mitiori  sensu^  but  in  the  plain  and  popu- 
lar sense  in  which  the  world  in  general  unaerstands  them: 
Lukehart  v.  Byerly,  53  Pa.  St.,  418. 

It  is  elementary  law  that  every  one  who  prints  or  publishes 
a  libel  may  be  sued  by  the  person  defamed,  and  to  such  an 
action  it  is  no  defence  that  it  was  printed  or  published  by  the 
desire  or  procurement  of  another,  whether  that  other  be  made 
a  defendant  to  the  action  or  not.  All  concerned  in  publishing 
the  libel  or  in  procuring  it  to  be  published,  are  equally  respon- 
sible with  the  author:  Odger  on  Libel  and  Slander,  *157; 
Towaahfind-On  Slander  and  Libel,  167. 

The  letter,  for  the  publication  of  which  this  suit  was  brought, 
contains  a  strong  imputation  against  the  integrity  of  the  plain- 
tiff, and  that  it  was  only  by  his  official  action  and  charge  to 
the  jury  that  a  specified  steal  of  $200,000  was  made  possible. 
He  was  then  serving  as  judge  and  was  a  candidate  for  re-elec- 
tion— giving  to  the  language  of  the  letter  the  plain  and 
reasonable  sense  in  which  people  generally  would  understand 
it^  there  cannot  be  any  doubt  that  it  imputes  to  him  great 
misconduct,  or  degredation  of  official  character.  So  under- 
stood they  were  libellous  per  «e,  and  presumptively  actionable. 
To  remove  this  presumption  the  burden  of  proof  is  thrown  on 
the  defendant. 

It  is  conceded  that  the  charge  against  the  plaintiff  was  un- 
qualifiedly faUe.  He  gave  no  charge  to  the  jury  in  the  "  Hart 
Creek  sewer"  case,  and  was  not  in  any  manner  connected 
with  the  trial  relating  thereto.  Admitting  this  to  be  so,  it  is 
claimed  on  the  part  of  the  defendant  that  the  publication  was 
privileged. 

It  is  certain  that  the  publication  in  this  case  was  not  made 
under  circumstances  to  be  what  the  law  declares  to  be  abi<h 
lutely  privileged.  It  was  not  published  in  any  legislative  body 
known  to  the  law ;  nor  was  it  in  any  judicial  proceedings.  At 
most  the  occasion  could  not  make  the  publication  any  more  )^ 
than  a  qualified  privilege.  When  a  defendant  charged  with'/ 
libel,  invokes  such  a  protection  to  shield  him  from  liability  J 
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for  that  for  which  he  would  otherwise  be  held  responsible,  he 
must  prove  that  the  occasion  and  surrounding  circumstances 
made  his  action  justifiable. 

The  natural  right  of  personal  securitj^  consists  in  a  person's 
legal  and  uninterrupted  enjoyment  of  his  life,  his  limbs,  his 
body,  his  health  and  his  reputation :  1  Bl.  Com.,  134.  The 
security  of  his  reputation  or  good  name  from  the  acts  of  de- 
traction and  slander  are  rights  to  which  eveiy  man  is  entitled 
by  reason  and  natural  justice.  The  right  to  protect  reputation 
is  inherent  in  man.  A  good  reputation  is  too  valuable  to  ad- 
mit of  its  being  falsely  and  wrongfully  assailed,  without  the  law 
giving  some  redress  to  the  person  injured  i  Barr  v.  Moore,  87 
Pa.  St.,  385.  A  reasonable  and  fair  communication  of  thoughts 
and  opinions  is  an  invaluable  right  of  man,  yet  a  check  on  such 
freedom  is  imposed  by  the  Constitution  of  this  Commonwealth. 
Thus,  Art.  1,  Section  7 :  Thereof  inter  alia  declares  that 
**  every  citizen  may  freely  speak,  write  and  print  on  any  sub- 
ject, being  responsible  for  the  abuse  of  that  liberty."  Thus, 
this  light  or  liberty  is  not  one  of  unlimited  license,  but  is 
restrained  by  a  legal  responsibility :  Barr  v.  Moore,  supra. 

That  the  merits  and  demerits  aifecting  the  qualifications  and 
character  of  one  who  is  a  candidate  for  a  judicial  office,  as  well 
as  of  one  who  is  a  candidate  for  any  other  public  office,  may 
be  freely  discussed  and  commented  on,  cannot  be  successfully 
questioned^  These  comments,  however,  have  their  bounds  and 
limits.  The  right  to  discuss  and  to  comment  does  not  imply 
a  license  to  falsely  charge  a  person  holding  a  judicial  position, 
who  is  a  candidate  for  re-election,  with  a  specific  act  reflecting 
on  his  judicial  integrity,  and  calculated  to  bring  him  into  con- 
tempt and  ridicule.  Whenever  a  person  makes  such  a  charge 
and  claims  protection  under  the  name  of  a  qualified  privilege, 
the  question  of  his  motive  in  making  it  should  be  submitted 
to  the  jury.  In  my  opinion,  it  is  clear  error  for  the  court  to 
decide  as  matter  of  law,  that  there  was  neither  actual  nor  legal 
malice  to  be  implied  from  the  false  charge. 

The  well  recognized  rule  of  law  is  correctly  stated  in  Odgers 
on  Libel  and  Slander,  199.  He  says,  "  If,  indeed,  there  were 
any  means  at  hand  for  ascertaining  the  truth,  of  which  the  de- 
fendant neglects  to  avail  himself,  and  he  chooses  rather  to 
remain  in  ignorance  when  he  might  have  obtained  full  infor- 
mation, there  will  be  no  pretence  for  any  claim  of  privilege." 

In  the  present  case  the  defendant  was  asked  by  his  informant 
to  "see  the  charge"  of  the  judge,  and  to  "reflect  on  the 
facts  "  shown  thereby.  In  other  words,  to  look  at  the  record 
and  inform  himself  whether  the  construction  put  on  the  charge 
by  the  writer  of  the  letter  was  correct.  That  record  was  con- 
veniently accessible  to  the  defendant.     Any  such  record  was 
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a  public  record  kept  in  the  centre  of  this  city.  The  means 
were  readily  at  hand  for  him  to  ascertain  the  truth.  He 
neglected  to  avail  himself  of  those  means,  and  omitted  to  make 
any  inquiry.  He  chose  to  remain  in  ignorance.  The  slightest 
examination  would  have  shown  that  the  improper  conduct 
attributed  to  the  plaintiff  was  false.  Then,  in  the  language  of 
the  law,  there  can  be  "no  pretence  for  any  claim  of  privilege." 
If  such  an  allegation  had  been  made  against  a  personal  friend 
of  the  defendant,  it  is  hardly  possible  to  conceive  that  he  would 
have  spread  it  before  the  public,  without  first  having  made  some 
effort  to  verify  its  correctness.  "  The  plaintiff,  however,  is  not 
bound  to  prove  malice  by  extrinsic  evidence.  He  may  rely  on 
the  words  of  .the  libel  itself  and  on  the  circumstances  attending 
its  publication,  as  affording  evidence  of  malice":  Odgers  on 
Libel  and  Slander,  270.  The  falsity  of  the  words  implies 
malice :  Farley  v.  Ranck,  8  W.  &  S.,  654 ;  Gorman  v.  Sutton, 
32  Pa.  St.,  247.  As  inquiry  became  the  duty  of  the  defendant 
before  publishing  the  libel,  he  must  be  visited  with  construc- 
tive notice  of  what  he  could  so  readily  have  obtained  by  rftason- 
able  effort. 

It  may  be  asked,  are  the  people  to  be  prevented  from 
oriticising  and  discussing  the  conduct,  character  and  qualifica- 
tions of  a  candidate  for  office?  Undoubtedly  they  are  not 
They  must,  however,  confine  themselves  within  the  limits  of 
truth  or  permit  a  jury  to  pass  upon  their  ^ood  faith  and 
motive,  when  they  make  a  false  charge :  Starkie  on  Slander 
110. 

In  an  action  for  libel  it  is  for  the  court.ift.determine  whether 
the  alleged  libel  is  a  privileged  communication  :  but  the  ques- 
tion of  good  faith,  belief  in  the  truth  of  the  statement,  and  the 
existence  of  actual  malice,  are  questions  for  the  jury. 

Without  elaborating  the  case  further  I  earnestly  dissent  from 
the  action  of  the  learned  judge  in  Ueciding  all  these  questions 
as  matter  of  law  and  in  not  permitting  the  jury  to  pass  upon 
them. 

Justices  Gordon  and  Sterrett  also  dissent  from  an  affirm- 
ance of  the  judgment  and  concur  in  this  opinion. 

[This  case  was  argued  in  the  Supreme  Court,  January  6th, 
1885,  Clark,  J.,  absent.  On  January  26th,  1886,  the  court 
ordered  a  re-argument  before  a  full  bench.  It  was  re-argued 
January  6th,  1886.  The  opinion  of  the  court  and  the  dissent- 
ing opinion  were  delivered  January  25th,  1886.    Rep.] 
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Wannamaker  et  al.  versus  Burke. 

1.  If  an  employer  takes  reasonable  care  to  provide  a  safe  room  for  his 
employees  to  work  in,  it  is  all  the  law  requires  of  him,  and  if  an  em- 
ployee has  knowledge  that  the  room  is  unsafe,  and  in  the  course  of  his 
employment  continues  to  use  it  without  notifying  his  employer  of  its 
unsafe  condition,  and  without  asking  him  to  repair  or  remedy  it,  he 
Toluntarily  accepts  the  risk,  and  cannot,  in  case  of  injtiry  from  such 
cause,  recover  damages  therefor. 

2.  An  employer  is  not  to  be  held  to  a  rule  which  would  prevent  the  pos- 
sibility of  an  accident.  To  leave  a  small  hole  in  the  floor  useful  for 
the  pui*poses  for  which  the  room  is  used,  and  not  in  the  ordinary  line 
of  travel,  partially  unprotected  for  a  few  days  while  changes  and  re- 
pairs in  the  room  are  being  made,  is  not  evidence  of„such  negligence 
as  would  enable  an  emplovee,  assisting  in  makiiig  the  changes,  to 
recover  for  injuiies  sustained  by  falling  into  said  hole. 

3.  Where  none  of  the  essential  facts  in  a  case  are  in  dispute,  the  defen- 
dant has  the  right  to  call  upon  the  court  to  declare  the  law  in  relation 
thereto,  and  to  direct  the  jury  as  to  what  verdict  they  shall  render. 

January  6th,  1886.  Before  Mbrcur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrbtt,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas,  No.  2,  of  Philadel- 
phia county:  Of  January  Term,  1885,  No.  48. 

This  was  an  action  on  the  case  broup^ht  by  James  P.  Burke 
against  John  Wannamaker  and  John  F.  Hill  man,  co-partners, 
trftding  as  Wannamaker  &  Brown,  to  recover  damages  for 
injuries  received  by  him  from  falling  with  one  leg  into  a 
chute  on  the  sixth  floor  of  defendant's  clothing  store.  Sixth 
and  Market  streets,  Philadelphia,  where  he  was  employed  by 
the  defendants  to  assist  in  the  cloth  sponging  department. 
The  defendants  pleaded  not  guilty. 

On  the  trial  before  Hare,  P.  J.,  the  following  facts  ap- 
peared: 

The  plaintiff  was  an  employee  of  the  defendants  who  were 
engaged  largely  in  the  manufacture  and  sale  of  clothing.  The 
room  in  which  the  accident  occurred  hud,  up  to  a  few  days 
previous  to  its  occurrence,  been  used  as  the  shirt  manufactory, 
but  it  had  been  concluded  to  convert  it  into  a  cloth  sponging 
room,  and  at  the  time  of  the  accident,  the  moving  of  the  shirt 
department  out  and  the  cloth  department  in,  was  being  pro- 
ceeded with.  The  carpenters  of  the  establishment  were  mak- 
ing the  necessary  alterations,  and  the  employees  of  the  shirt 
aud  cloth  departments  respectively  were  assisting  in  the  mov- 
ing. The  hole  into  which  the  plaintiff  fell  was  necessary  to 
the  carrying  on  the  shirt  business,  which  creates  considerable 


Digitized  by  VjjOOQIC 


424  SUPREME  COURT  [Philadelphia 

[Wannamaker  v.  Burke.] 

debris  and  waste,  and  was  made  and  used  for  the  purpose  of 
conducting  the  sweepings  to  the  cellar  of  the  building.  It 
was  in  size  fourteen  and  a  half  inches  square,  situated  one 
inch  from  the  side  wall  of  the  room,  and  protected  from  ap- 
proach on  one  side  by  a  girder  which  ran  to  the  centre  of  the 
ceiling,  and  on  the  other  side  by  a  railing  about  a  foot  from 
it,  the  railing  serving  the  additional  purpose  of  fencing  a 
machine  repairing  shop.  This  railing  was  about  four  feet  high, 
and  extending  from  the  top  of  it  over  the  hole  and  to  the 
girder  on  the  other  side  was  a  board.  So  long  as  the  hole  was 
so  protected  it  was  admitted  to  be  perfectly  safe. 

A  short  time  before  the  accident  this  railing  was,  with  the 
machine  shop  to  which  it  was  attached,  moved  into  the  new 
shirt  room,  it  being  a  necessary  adjunct  of  the  shirt  business. 
The  carpenter  who  had  charge  of  the  alterations  placed  a 
board  over  the  hole  after  the  machine  shop  was  removed,  and 
says  he  did  not  nail  it  down  because  he  thought  the  additional 
debris  and  dirt  incident  to  the  repairs  rendered  it  necessary  to 
use  the  hole  continually. 

The  plaintiff  alleged  that,  being  on  the  side  of  the  hole  the 

firder  was  on,  and  beyond  the  girder,  he  was  called  by  the 
OSS  of  the  cloth  sponging  department  to  come  and  assist  in 
preventing  the  fall  of  some  cloths  that  were  supposed  to  be 
falling  from  the  benches  upon  which  they  were  piled  ;  that  he 
thereupon  ran  and  jumped  over  the  girder  and  into  the  hole, 
getting  one  leg  in  the  hole  and  doing  himself  the  damage 
complained  of. 

That  the  plaintiff  was  under  the  influence  of  liquor,  nine 
witnesses  testified,  and  the  only  witness  for  plaintiff  who  tes- 
tified on  the  point  declined  to  say  that  he  was  not  intoxicated, 
and  admitted  that  he  smelt  liquor  on  him. 

It  was  shown  by  two  witnesses  that  plaintiff  knew  of  the 
existence  of  the  hole,  he  having,  after  the  protection,  as  stated, 
was  removed,  and  while  the  repairs  were  going  on,  been  seen 
by  them  several  times  before  the  accident  sweeping  the  dust 
into  the  hole.  This  the  plaintiff  denied.  There  was  no  evi- 
dence offered  to  show  that  the  defendants  did  not  exercise  due 
care  in  the  selection  of  their  servants. 

The  defendants  presented,  inter  alia^  the  following  points 
for  charge : 

1.  That  it  is  incumbent  upon  the  plaintiff  to  show  affirma- 
tively that  the  defendants  were  guilty  of  negligence.  That 
if  it  was  intended  by  the  defendants  to  cover  tlie  hole  after 
the  moving  had  been  completed  by  placing  boxes  or  other 
covering  over  the  hole,  the  omission  to  do  so  at  the  time  of 
the  accident  and  before  the  moving  was  completed  was  not 
negligence  upon  the  part  of  the  defendants,  and  therefore  the 
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verdict  should  be  for  the  defendants.  Refused.  (First  assign- 
ment of  error.) 

2.  That  if  the  jury  believe  the  hole  was  for  a  useful  pur- 
pose, a  means  of  conveying  the  waste  and  sweepings  to  the 
cellar  of  the  building,  and  in  such  a  position  in  the  room  as 
not  to  be  in  the  ordinary  line  of  travel,  the  fact  that  it  was 
uncovered  or  covered  by  boards  laid  across  it  at  the  time  of 
the  accident,  is  not  evidence  of  negligence  upon  the  part  of 
the  defendants,  and  their  verdict  must  be  for  the  defendants. 
Refused.     (Second  assignment  of  error.) 

8.  That  an  employer  is  not  responsible  under  the  law,  for 
injury  suffered  by  an  employee,  by  reason  of  the  negligence 
of  a  fellow  employee,  and  therefore,  if  the  jury  find  that  the 
omission  to  securely  cover  the  bole  into  which  plaintiff  fell 
and  injured  himself,  was  the  omission  of  the  employee  who 
had  charge  of  the  moving  or  the  alterations  in  the  room,  or 
the  omission  of  a  sub-employee,  directed  by  a  superior  em- 
ployee to  cover  the  hole  so  as  to  prevent  an  accident,  the 
plaintiff  cannot  recover,  and  their  verdict  must  be  for  the 
defendants.     Refused.     (Third  assignment  of  error.) 

4.  That  if  the  jury  believe  the  plaintiff  knew  of  the  exist- 
ence of  the  hole  before  the  accident,  and  continued  working 
in  the  room  without  complaining  to  the  defendants  or  mana- 
ger of  the  business,  their  verdict  must  be  for  the  defendants. 
Kefused.     (Fourth  assignment  of  error.) 

11.  That  under  the  evidence  their  verdict  must  be  for  the 
defendants.    Refused.     (Ninth  assignment  of  error.) 

Verdict  for  the  plaintiff  for  $1,800,  and  thereupon  judg- 
ment. Whereupon  the  defendants  took  this  writ,  assigning 
for  error,  inter  alia^  the  refusal  of  the  court  to  affirm  their 
points  as  before  set  out. 

P.  F.  Roihermel^  Jr.^  for  plaintiff  in  error. — Was  not  the 
negligence  (admitting  it  to  be  such)  of  which  the  plaintiff 
below  complained  as  the  cause  of  his  injury,  the  negligence  of 
a  fellow  servant,  for  whose  act  the  defendants  were  not  respon- 
sible to  the  plaintiff,  and  hence  the  verdict  and  judgment 
thereon  against  the  law  under  the  evidence?  The  sole  excep- 
tion to  the  rule  just  stated,  arising  from  the  nature  of  the 
powers  conferred  by  the  master  on  the  servant  is  thus  given 
in  Lehigh  Valley  Coal  Co.  v,  Jones,  5  Norris,  438.  "  Where 
the  master  has  placed  the  entire  charge  of  his  business  in  the 
hands  of  an  agent  exercising  no  authority  and  no  superin- 
tendence of  his  own  therein,  he  may  be  liable  for  the  negli- 
gence of  such  an  agent  to  a  subordinate  employee:"  Key- 
stone Bridge  Co.  v.  Newberry,  15  Norris,  246 ;  National  Tube 
Works  V.  Bedell,  Id.,  175 ;   Canal  Co.  v.  Carroll,  8  Id.,  374 ; 
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Caldwell  t».  Brown,  8  P.  F,  S.,  463 ;  Ryan  v.  R.  R.  Co.,  11 
Harris,  884  ;  Frazier  v.  R.  Co.,  2  Wr.,  104 ;  Oil  Co.  v.  Gilson, 
18  P.  F.  S.,  146 ;  Hofnagle  v.  Railroad,  55  N.  Y,,  608 ;  Wright 
V.  Railroad,  25  Id.,  665 ;  Albro  v.  Canal  Co.,  6  Cush.,  76 ; 
Reid  V,  Coal  Co.,  8  Macqueen's  House  of  Lords  Ca8e8,266 ;  How- 
ells  V.  Langdore  Steel  Co.,  L.  R.,  10  Q.  B.,  62 ;  Wilson  v.  Merrjr, 
1  House  of  Lords  Scotch  Cases,  826.  The  nature  of  the  rela- 
tion existing  between  the  defendants  and  Messrs.  Ogden  and 
Sidebotham,  the  first  and  second  in  importance  respectively  of 
defendants'  employers,  was  testified  to  by  but  three  witnesses, 
Mr.  Wannamaker  of  defendants,  and  Ogden  and  Sidebotham, 
and  their  testimony  established  beyond  a  question  that  the  de- 
fendants had  not  *' placed  their  business  in  their  hands,  exer- 
cising no  authority  or  superintendence  of  their  own  therein," 
but  on  the  contrary  that  defendants  retained  entire  control 
and  supervision.  The  plaintiff  knew  of  the  existence  of  the 
hole  and  its  unprotected  condition.  He  knew  of  the  changes 
being  made,  and  was  assisting  in  making  them.  He  volunta- 
rily assumed  the  risk.  He  did  not  object  to  it;  notify  his 
employers  of  it ;  ask  that  it  be  repaired  or  guarded. 

In  Mansfield  Coal  &c.  Co.  t;.  McEnery,  10  Norris,  195,  Mr. 
Justice  Paxson  said :  ^'  It  has  been  repeatedly  held,  in  fact 
there  is  no  conflict  of  authority  upon  this  question,  that  where 
an  employee  has  knowledge  of  machinery  being  defective  and 
dangerous,  and  in  the  course  of  his  employment  continues  to 
use  it  without  notifying  his  employer  of  such  defect,  and  ask- 
ing him  to  repair,  he  voluntarily  accepts  the  risk,  and  cannot, 
in  case  of  injury  from  such  cause,  recover  damages  therefor." 
The  same  is  held  in  Frazier  v.  R.  R.  Co.,  88  Pa.  St.,  104 ;  Pat- 
terson  v.  R.  R.,  76  Id.,  889;  Assop  v.  Yates,  2  H.  &  N.,  768; 
Britton  r.  R.  R.,  27  Exch.,  855 ;  Saxton  v.  Hawksworth,  26  L. 
T.,  N.  S.,  851-2 ;  Ogden  v.  Rummens,  8  F.  &  F.,  751 ;  Priestley 
V.  Fowler,  8  M.  &  W.,  1;  Dynen  v.  Leach,  26  L.  J.  Exch., 
221 ;  Buzzell  v.  Man'f.  Co.,  48  Me.,  121 ;  Fifield  v.  R.  R.,  42 
N.  H.,  241 ;  Coombs  v.  New  Bedford  Cordage  Co.,  102  Mass., 
586 ;  Ladd  v.  R.  R.,  119  Id.,  412 ;  Hayden  v.  Man'f.  Co.,  29 
Conn.,  548 ;  Owen  v,  R.  R.,  1  Lansing,  108;  Haskin  v.  R.R., 
65  Barb.,  129;  Wright  v.  R.  R.,  25  N.  T.,  562;  Laning  v.K. 
R.,  49  Id.,  584;  Gibson  v.  R.  R.,  68  Id.,  449;  Wonder  v.  R.R., 
82  Maryland,  411;  Railroad  v.  Barber,  5  Ohio  St.,  541;  Gil- 
dersleeve  v.  R.  R.,  38  Mich.,  188 ;  Toledo  R.  R.  v.  Eddy,  72 
111.,  138. 

D.  Webster  Dougherty  (^Daniel  Dougherty  with  him),  for 
defendants  in  error. — The  master  does  not  warrant  a  servant's 
safety ;  he  is,  however,  under  au  implied  contract  with  those 
whom  he  employs  to  adopt  and  maintain  suitable  instruments 
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and  means  with  which  to  carry  on  the  business  in  which  they 
are  eraployed.  This  includes  an  obligation  to  provide  a  suita- 
ble place  in  which  the  servant,  being  himself  in  the  exercise 
of  due  care,  can  perform  his  duties  safely  and  without  expo- 
sure to  dangers  that  do  not  come  within  a  reasonable  scope  of 
his  employment:  Johnson  v.  Bruner,  61  Pa.  St.,  61 ;  Grreen 
and  Coates  P.  R.  W.  Co.  v.  Bresmer,  1  Out.,  103 ;  Cayzer  v. 
Taylor,  10  Gray,  274;  Oilman  v.  Eastern  R.  R.  Co.,  10  Allen, 
233 ;  Coons  v.  New  Bedford  Cordage  Co.,  102  Mass.,  572. 

In  the  case  of  Philadelphia.  Wilmington  and  Baltimore  R. 
R.  Co.  V.  Keenan,  7  Out.,  124,  it  was  held  that  the  court  below 
was  right  in  submitting  to  the  jury  the  question  whether  the 
company  had  exercised  reasonable  care  to  adopt  and  maintain 
suitable  instruments  and  means  to  carry  on  the  business  in 
which  the  servants  were  emplo3'ed. 

Burke  was  no  more  the  fellow  workman  of  Messrs.  Ogden 
and  Sidebotham  than  the  vice-president  and  general  manager 
of  a  railroad  would  be  the  fellow  workman  of  a  brakesman  or 
switch-tender.  They  were  not  engaged  in  the  same  common 
work,  nor  were  they  performing  services  for  the  same  general 
purpose.  Burke's  only  duty  was  to  sponge  and  examine  cloth. 
Messrs.  Ogden  and  Sidebotham  were  the  representatives  of 
plaintiff  in  error,  with  entire  charge  of  the  whole  establish- 
ment, having  control  of  over  three  hundred  men,  and  having 
several  subordinate  bosses  and  foremen  under  them.  They 
had  all  the  power  and  discretion  of  a  master,  gave  all  orders 
to  the  men,  took  on  and  discharged  employees,  made  contracts 
for  the  firm,  and,  as  appears  by  the  evidence,  made  these  alter- 
ations without  consulting  Wannamaker,  he  not  coming  to  the 
store  at  that  time  more  than  once  or  twice  a  week.  Surely  it 
is  preposterous  to  contend  that  a  master  can  delegate  such 
powers  as  these  to  one  in  his  employ,  by  simply  calling  him 
a  servant  instead  of  a  representative,  make  him  a  fellow  work- 
man, within  the  meaning  of  the  rule,  with  the  humblest  man 
in  his  employ,  and  thereby  escape  the  liability  for  his  negli- 
gence. 

Burke  was  not  a  fellow  workman  of  Ogden  and  Sidebotham : 
Mullen  V.  S.  S.  Co.,  78  Pa.  St.,  31 ;  Lehigh  Valley  Coal  Co.  v. 
Jone»,  6  Norris,  432 ;  Keystone  Bridge  Co.  v,  Newberry,  15 
Id.,  249;  Pennsvivania  &  N.  Y.  Canal  &  R.  R.  Co.  v.  Leslie, 
42  Leg.  Intel.,  267. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court, 
January  25th,  1886. 

The  first  and  second  assignments  may  be  considered  to- 
gether. They  allege  error  in  the  answer  of  the  court  to  tlie 
defendants'    first   and  second  points.      While    differing    in 
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phmseology  they  raise  substantiHlly  the  same  question.  The 
second  point  is  as  follows :  "  That  if  the  jury  believe  the 
hole  was  for  a  useful  pui*pose»  a  means  of  conveying  the  waste 
and  sweepings  to  the  cellar  of  the  building,  and  in  such  a  posi- 
tion in  the  room  as  not  to  be  in  the  ordinary  line  of  travel, 
the  fact  that  it  was  uncovered  or  covered  by  boards  laid  across 
it  at  the  time  of  the  accident  is  not  evidence  of  negligence 
upon  the  part  of  the  defendants,  and  their  verdict  must  be 
for  the  defendants."     The  coui-t  below  declined  both  points. 

We  do  not  understand  the  facts  of  which  this  point  is 
predicated  to  be  disputed.  The  action  was  brought  in  the 
court  below  for  injuries  received  by  plaintiif  while  in  defend- 
ants' employ,  by  falling  into  a  hole  in  the  floor  of  one  of  the 
upper  stories  of  the  building  in  which  their  business  is  con- 
ducted. The  defendants  have  a  large  tailoring  establishment 
at  the  corner  of  Sixth  and  Market  streets  in  the  city  of  Phila- 
delphia. The  building  is  several  stories  in  height.  The  room 
in  which  the  accident  occurred  was  in  one  of  the  upper  stories 
and  had,  up  to  a  few  days  previous  to  the  occurrence,  been 
used  as  the  shirt  manufactory,  which  was  a  branch  of  defend- 
ants' business,  but  it  had  befen  concluded  to  convert  it  into  a 
cloth  sponging  room,  and  at  the  time  of  the  accident  the  mov- 
ing of  the  shirt  department  out,  and  the  cloth  department  in, 
was  being  proceeded  with.  Some  alterations  of  the  room 
were  necessary  in  order  to  adapt  it  to  its  new  use,  and  the 
carpenters  connected  with  the  establishment,  plasterers  and 
other  mechanics  were  making  said  alterations,  and  the  em- 
ployees of  the  shirt  and  cloth  departments  were  assisting  in 
the  moving.  The  hole  into  which  the  plaintiff  fell  was  used 
in  carrying  on  the  shirt  business,  for  the  purpose  of  getting 
rid  of  the  debris  and  waste  necessarily  incident  to  said  busi- 
ness. It  was  the  opening  into  a  chute  running  down  into  the 
cellar;  the  dirt  as  it  accumulated  was  swept  up  daily,  and 
into  the  hole,  from  whence  it  fell  down  to  the  cellar  where  it 
was  gathered  up  and  taken  away  or  destroyed.  In  size  it  was 
about  fourteen  inches  square  ;  it  was  situated  one  inch  from 
the  side  wall  of  the  room,  and  prior  to  the  alterations  had 
been  protected  from  approach  on  one  side  by  a  rafter  or  girder 
which  ran  to  the  center  of  the  ceiling,  and  on  the  other  side 
by  a  railing  about  a  foot  from  it,  the  railing  serving  the  addi- 
tional purpose  of  fencing  a  small  room  used  as  a  shop  to  repair 
the  sewing  machines  operated  by  the  employees.  It  is  not 
disputed  that  while  so  protected  the  hole  was  perfectly  safe. 
A  short  time  prior  to  the  accident,  in  the  course  of  the  altera- 
tions referred  to,  the  railing  and  machine  shop  were  moved 
into  the  shirt  room  where  they  were  needed,  leaving  the  hole 
protected  only  on  one  side  by  the  wall  of  the  building  and  on 
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the  other  by  the  girder  referred  to.  The  time  consumed  in 
the  repairs  was  from  two  to  four  days,  and  during  that  time 
the  hole  was  being  used  to  carry  the  dirt  caused  by  the  repairs, 
such  as  broken  plaster,  &c.,  down  to  the  cellar.  When  not  so 
used  it  was  covered  by  two  pieces  of  board,  and  was  so  cov- 
ered when  the  accident  occurred.  It  was  alleged,  however, 
that  the  boards  were  too  short,  and  were  not  fastened  down  to 
the  floor.  The  plaintiff  alleged  that  being  suddenly  called  to 
assist  with  some  goods  he  jumped  with  one  leg  over  the 
girder,  and  fell  with  this  leg  into  the  hole,  by  means  of 
which  he  sustained  serious  injury.  The  plaintiff  denied  that 
he  WHS  under  the  influence  of  liquor,  indeed  he  swore  he  had 
not  drank  anything ;  and  the  jury  have  found  that  he  was  not 
so  much  intoxicated  as  to  contribute  to  the  accident.  That  he 
was  to  some  extent  under  the  influence  of  liquor  is  plain 
enough  if  human  testimony  is  of  any  weight,  the  evidence  for 
the  defence  being  overwhelming  upon  this  point,  while  the 
only  witness  called  for  this  purpose  by  the  plaintiff  swore  that 
he  smelled  liquor  upon  his  breath,  and  would  not  say  that  he 
was  not  intoxicated.  That  he  was  a  man  of  intemperate  hab- 
its was  proved  by  a  number  of  witnesses,  one  of  whom  was 
his  own  wife,  called  by  the  plaintiff  himself.  In  view  of  the 
finding  of  the  jury  upon  this  point  we  do  not  predicate  any- 
thing thereof ;  it  is  only  mentioned  as  a  part  of  the  history  of 
the  case,  and  to  show  the  facts  as  they  stood  at  the  time  the 
instruction  referred  to  was  asked  by  the  court. 

If  the  hole  had  been  in  the  middle  of  the  room,  near  a  pass- 
age way,  or  where  persons  were  accustomed  to  pass  and  repass 
in  the  regular  course  of  business,  it  would  have  been  perhaps 
a  question  for  the  jury  whether  leaving  it  uncovered,  or  in- 
sufficiently protected,  even  for  a  short  space  of  time,  was  not 
negligence.  But  here  was  a  small  hole  in  the  floor  on  the 
extieme  side  of  the  building,  within  one  inch  of  the  wall, 
outside  of  the  ordinary  walks  of  any  one,  which  had  always 
been  carefully  guarded  until  the  alterations  rendered  it  neces- 
sary to  take  the  guards  away;  which  was  being  used  con- 
stantly during  the  alterations  to  get  rid  of  the  sweepings ; 
which  was  only  open  for  from  two  to  four  days  while  the 
alterations  were  in  progress,  and  only  open  then  when  not  in 
actual  use  ;  which  was  intended  to  be,  and  was  permanently 
covered  as  soon  as  the  alterations  were  finished.  And  even 
as  it  was  the  plaintiff  had  to  pass  the  obstruction  of  the  girder 
before  he  fell  into  it.  The  defendants  could  not  have  antici- 
pated such  an  accident  as  this  as  likely  to  flow  from  the  con- 
dition of  the  hole  at  that  time,  and  they  are  not  to  be  held  to 
a  rule  which  would  prevent  the  possibility  of  an  accident.  If 
they  took  reasonable  care  to  provide  a  safe  room  for  their  em- 
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ployees  to  work  in,  it  was  all  the  law  requires.  It  would  be 
unreasonable  to  hold  them  to  the  same  degree  of  strictness 
during  alterations  to  the  building  as  might  be  required  after 
such  alterations  were  completed.  The  fact  that  alterations 
were  being  made  in  the  presence  of  the  employees  was  notice 
to  them  of  the  possibility  of  danger  of  some  sort,  and  of  the 
necessit)'  of  exercising  greater  caution. 

None  of  the  essential  facts  being  in  dispute  the  defendants 
had  the  right  to  call  upon  the  court  to  declare  the  law.  We 
are  of  opinion  that  the  points  referred  to  should  have  been 
affirmed. 

It  was  not  error  to  refuse  the  defendants'  third  point,  in  the 
precise  phraseology  in  which  it  was  worded.  But  we  think  it 
was  error  to  refuse  the  fourth  point.  If  the  plaintiff  knew  of 
the  hole  in  the  floor  before  the  accident,  and  continued  work- 
ing in  the  room  without  complaining  to  the  defendants  or 
manager  of  the.  business,  and  calling  his  or  their  attention  to 
the  danger,  so  that  it  might  be  remedied,  under  all  the  authori- 
ties he  took  the  risk  of  accident.  It  was  said  in  Mansfleld 
Coal  Company  v.  McEnery,  10  Norris  185 :  "  It  has  been 
repeatedly  held,  in  fact  there  is  no  conflict  of  authority  upon 
this  question,  that  whei*e  an  employee  has  knowledge  of  ma- 
chinery being  defective  and  dangerous,  and  in  the  course  of 
his  employment  continues  to  use  it  without  notifying  his  em- 
ployer of  such  defect  and  asking  him  to  repair,  he  voluntarily 
accepts  the  risk,  and  cannot  in  case  of  injury  from  such  cause 
recover  damages  therefor." 

We  also  sustain  the  last  assignment.  Under  the  evidence 
the  learned  judge  would  have  been  justified  in  giving  a  bind- 
ing instruction  to  find  for  the  defendants. 

None  of  the  other  assignments  requires  discussion. 

Judgment  reversed. 


The  Pennsylvania  Kailroad  Company  versm  Coon. 

1.  So  long  as  a  railroad  company  makes  it  safe  for  the  public  to  cross 
its  roaa  on  the  public  highway  by  gates,  watchmen  or  other  means,  it 
may  run  its  trains  at  any  rate  of  speed  over  such  crossing ;  but  if  it 
neglects  to  use  every  precaution  necessary  for  the  safely  of  the  public, 
no  moderation  or  slowness  of  speed  will  excuse  its  neglect. 

2.  Neffligence  is  want  of  ordlnaiy  care  under  the  circumstances-  No 
fixed  rule  of  duty  applicable  to  all  cases  can  be  established.  When  the 
standard  of  duty  shifts  not  according  to  any  certain  inile,  but  wiUi  the 
facts  and  circumstances  developed  at  the  tnal,  what  constitutes  negli- 
gence cannot  be  determined  by  the  court,  but  must  be  submitted  to  the 
jury.  When  a  duty  is  define<l,a  faihire  to  perfonn  it  is  negligence,  and 
may  be  so  declared  by  the  court. 
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3.  Detached  portions  of  the  charge  of  the  court,  and  especially  only  a 
part  of  a  sentence,  should  not  be  assigned  for  error.  They  sfiould  be 
read  in  their  connection  with  other  paits  of  the  charge,  and  with  the 
charge  as  a  whole.  If  the  charge  as  a  whole  is  a  correct  and  adequate 
presentation  of  the  case  to  the  jury  it  will  be  affirmed. 

January  7th,  1886.  Before  Mercxtr,  C.  J.,  Gordon,  Pax- 
son,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas,  No.  4,  of  Philadel- 
phia county:   Of  January  Term,  1886,  No.  70. 

This  was  an  action  on  the  case  brought  hy  Eliza  Coon 
against  the  Pennsylvania  Railroad  Company,  to  recover  dam- 
ages for  the  death  of  her  husband,  Isaac  Coon,  who  was  killed 
by  being  struck  by  a  locomotive  while  he  was  crossing  the 
track  of  the  defendant's  railroad  at  Orthodox  street  and 
Trenton  avenue,  in  Frankford,  Pa.  The  defendant  pleaded 
not  guilty. 

On  the  trial  before  Thayer,  P.  J.,  the  following  facts  ap- 
peared :  At  about  half-past  ten  at  night  on  the  10th  of  Au- 
gust, 1883,  Isaac  Coon,  the  husband  of  the  plaintiff,  was  about 
to  cross  Trenton  avenue  at  Orthodox  street,  in  Frankford,  on 
which  avenue  the  railroad  of  the  defendant  is  laid  with  four 
tracks.  He  stepped  on  the  curb  to  let  a  freight  train  pass, 
which  was  running  east  on  the  third  or  fourth  track  from  him. 
As  soon  as  it  was  passed  he  stepped  from  the  curb  and  walked 
to  the  first  rail  of  the  first  track,  where  he  was  struck  and 
killed  by  a  train  coming  west,  running  at  the  rate  of  between 
thirty  and  forty  miles  an  hour.  From  the  time  he  stepped 
from  the  curb  until  he  reached  the  rail  he  had  to  traverse 
twelve  to  fifteen  feet,  and  at  any  point  of  this  space  he  had  a 
clear,  uninterrupted  view  of  the  track  for  about  three  quar- 
tei-s  of  a  mile.  The  crossing  was  on  the  built  up  portion  of 
Fi-ankford.  There  was  no  gate  at  the  crossing.  The  watch- 
man who  was  stationed  there  usually  went  home  about  ten 
o'clock.  At  the  time  of  the  accident  there  was  no  watchman 
there.  The  testimony  was  conflicting  as  to  whether  Coon 
stopped  after  leaving  the  curb  ;  there  was  no  evidence  as  to 
his  looking  and  listening.  The  testimony  was  conflicting  also 
as  to  whether  the  bell  on  the  locomotive  had  been  rung.  The 
whistle  blew  just  as  he  reached  the  track.  The  witnesses  fix 
the  spot  at  which  it  blew  at  about  forty-five  feet  from  where 
he  was  struck.  Neither  the  plaintiff  nor  the  defendant  pre- 
sented any  points  for  charge. 

The  court  charged  the  jury  as  follows: 

Isaac  Coon,  according  to  the  evidence,  was  killed  by  an 
accident  on  the  Pennsylvania  Riiilroad  on  the  10th  of  August, 
1883,  at  about  half  past  ten  o'clock  at  night,  while  he  was 
crossing  the  track  of  the  railroad  at  Orthodox  street  and 
Trenton  avenue,  in  the  borough  of  Frankford. 
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This  action  is  brought  by  his  widow  to  recover  the  pecuni- 
ary damages  which  she  has  suffered  for  the  loss  of  his  life. 
And  while  I  am  upon  that  subject  I  may  as  well  state  to  you 
that  the  Act  of  Assembly  which  has  already  been  referred  to 
enacts  that  only  such  damages  shall  be  given  for  a  loss  of  life, 
under  such  circumstances,  as  the  evidence  clearl}'  proves  the 
plaintiff  to  have  pecuniarily  suffered.  That  is,  the  damages 
given  in  such  cases  are  to  be  restricted  to  the  pecuniary  loss 
of  the  plaintiff.  Nothing  is  to  be  given,  therefore— of  course 
it  would  be  vain  to  give  anything — by  way  of  consolation, 
anything  of  that  kind  to  atone  for  the  domestic  loss  of  her 
husband.  The  law  confines  the  damages  to  the  pecuniary 
loss  of  the  parties  suing. 

The  two  questions  in  the  case  are,  whether  the  death  of 
Isaac  Coon  was  the  result  of  any  negligence  on  the  part  of 
the  defendant  company,  and  whether  Isaac  Coon  himself  ex- 
ercised ordinary  caution  in  attempting  to  cross  the  track  at 
that  point  and  at  the  time  that  he  did.  If  his  death  is  due  to 
the  defendants'  negligence,  the  plaintiff  is  entitled  to  dam- 
ages, provided  he  exercised  due  precaution  himself.  Due  pre- 
caution in  crossing  a  railroad  track  consists  in  looking  out  for 
yourself.  It  is  every  man's  duty  to  stop,  look  and  listen  when 
be  approaches  a  railroad  track,  to  see  if  any  train  is  approach- 
ing ;  and  the  man  who  neglects  so  plain  a  precaution  as  that 
is  guilty  of  contributory  negligence,  and  in  such  a  case  no 
recovery  can  be  had.  In  such  case  the  plaintiff  who  repre- 
sents him  cannot  recover^  notwithstanding  the  death  may 
have  been  attributable  in  some  measure  to  the  negligence  of 
the  company.  He  must  himself,  in  other  words,  have  been 
free  from  blame  in  order  that  the  plaintiff  in  the  action  may 
recover. 

The  question,  therefore,  with  regard  to  him — Isaac  Coon — 
is  whether  he  took  those  precautions  on  this  occasion  or  not. 
Whether  he  stopped,  looked  and  listened,  as  be  approached 
the  track,  and  exercised  that  ordinary  caution  which  a  rea- 
sonable man  would  take  to  avoid  danger  under  the  circum- 
stances. If  he  did  that,  he  was  not  guilty  of  contributory 
negligence  ;  if  he  neglected  it,  he  was  guilty  of  it,  and  if  he 
was  guilty  of  it  the  plaintiff  cannot  recover ;  if  he  was  not 
guilty  of  it  the  plaintiff  must  recover  if  the  accident  was 
caused  by  the  defendants'  negligence. 

[Now,  the  particular  negligence  imputed  to  the  defendants 
by  the  plaintiff,  which  is  charged  to  have  been  the  cause  of 
this  accident,  seems  to  be  that  the  train  was  being  run  at  an 
undue  rate  of  speed,  without  suflBcient  warning  to  the  people 
who  had  occasion  to  cross  at  this  crossing.  In  regard  to  the 
rate  of  speed  at  which  a  train  may  be  run,  gentlemen,  it  must 
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be  obvious  that  the  determination  of  such  a  question  must  be 
relative  to  the  attending  circumstances.  If  you  have  a  watch- 
man at  the  crossing  to  prevent  people  going  over,  or  if  you 
have  gates  at  the  crossing  which  absolutely  preclude  anybody 
from  going  over  the  tracK  while  the  train  is  approaching,  sucib 
a  train  may  go  at  any  rate  of  speed  it  may  attain  without  neg- 
ligence, because  there  is  absolutely  no  danger.  If  you  take 
sufficient  precautions  to  prevent  any  person  from  approaching 
the  crossing  when  the  road  is  being  occupied  by  the  train,  it 
don't  make  any  diflFerence  at  what  speed  you  go.  You  have  a 
right  to  go  at  any  rate  of  speed  you  please,  if  you  make  it 
safe  for  the  public.  That  is  the  question,  if  you  make  it  safe 
for  the  public.  And  no  moderation  of  speed  will  avail,  either, 
on  the  other  hand,  if  every  precaution  is  neglected  which  it 
is  necessary  to  take  for  the  preservation  of  human  life  and  the 
safety  of  those  who  have  occasion  to  cross  railroads  on  public 
highways. 

The  question,  gentlemen,  in  this  case  is,  whether  the  death 
of  Isaac  Coon  was  caused  by  the  neglect  of  any  of  these  precau- 
tions ;  whether  these  cars  were  run  at  a  high  rate  of  speed, 
without  proper  warning  beinggiven  to  the  people  who  had  oc-' 
casion  to  cross  that  track.] 

Now,  what  kind  of  warning  may  be  given  or  what  measures 
are  necessary  in  order  to  protect  the  public,  are  not  questions 
of  law,  but  questions  of  fact.  It  is  obvious  that  a  company 
may  resort  to  any  good  device  or  expedient  which  will  pro- 
duce the  desired  result.  Tliey  may,  as  is  often  done,  station  a 
watchman  there  who  will  keep  off  the  people  at  houi*s  when  he 
knows  the  trains  are  approaching;  or  they  may,  if  they  are 
authorized  by  the  city  authorities  to  do  that,  put  gates  across 
the  highway,  in  order  to  prevent  vehicles  and  people  from 
crossing;  or  they  may  perhaps  dispense  with  both  if  their 
engineers  are  required  to  give  sufficient  long  and  lond  warn- 
ings of  some  kind  to  passengers  and  to  people  who  are  about  to 
pass  over  the  crossing,  and  it  is  absolutely  necessary  that  some 
precaution  be  taken  in  order  to  prevent  the  sacrifice  of  human- 
life  by  trains  rushing  down  upon  -crossings,  to  give  notice  to 
those  who  have  occasion  to  go  along  the  public  thoroughfare 
at  that  point. 

Now  upon  the  present  occasion  the  evidence  is  that  there 
wad  no  flagman  at  this  place ;  he  had  gone  home,  it  would 
seem  from  the  evidence.  It  is  perhaps  fairly  inferable  from 
the  evidence,  that  during  the  daytime,  ordinarily,  there  is  a 
flagman  at  this  point,  that  he  goes  home  at  ten  o'clock  at  nighty 
and  that  he  had  gone  home  in  accordance  with  his  custom,  at 
ten  o'clock  on  that  particular  night.  This  particular  place, 
then,  therefore,  had  no  flagman  ov  watchman  there  to  caution 
1  Amerman— 28 
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people  not  to  oro88 ;  and  if  there  were  any  means  of  warning 
except  to  ring  the  bell  or  blow  the  whistle,  I  don't  remember 
it  in  the  evidence.  I  don't  think  there  is  any  evidence  of  any 
precaution  taken  by  the  company  to  warn  the  public  of  ap- 
proaching trains  at  this  point,  except  it  be  by  ringing  of  the 
bell  and  the  blowing  of  the  whistle.  With  regard  to  the  ring- 
ing of  the  bell,  the  plaintiffs  evidence  is  that  the  witnesses 
heard  no  bell  ring  at  all.  Several  of  her  witnesses  testified  to 
that,  that  so  far  as  they  knew  or  heard,  no  bell  was  rung.  On 
the  other  hand,  people  on  the  engine — the  fireman,  the  engi- 
neer, and  the  assistant  fireman,  for  there  was  an  assistant  fire- 
man on  this  occasion  ;  the  chief  firemafi  not  being  very  well, 
he  had  an  assistant ;  and  all  testified  that  the  bell  was  rung  as 
they  approached  the  crossing.  With  regard  to  the  whistle,  it 
must  be  conceded  at  least,  there  is  no  evidence  to  prove  that 
any  whistle  was  blown  at  all,  until  the  train  had  got  almost 
upon  the  crossing.  The  whistle,  according  to  the  engineer,  was 
blown  when  he  observed  the  man  upon  the  track  had  not  noticed 
the  bell,  and  when,  as  he  says,  he  was  fifty  yards  away,  and  tlie 
man  was  in  front  of  the  engine.  Then  the  engineer  says  that, 
observing  that  he  had  not  noticed  the  bell,  he  blew  the  whistle, 
when  he  was  fifty  yards  from  the  engine.  Whether  he  heard 
the  whistle  or  not,  or  whether,  hearing  it,  he  had  not  time  to 
get  out  of  the  way,  the  fact  was  that  the  train  came  down  in- 
stantly upon  him  and  crushed  him  to  death. 

Whether,  gentlemen,  the  bell  was  rung  and  when,  whether 
the  whistle  was  blown  and  when,  and  how  long,  are  farets 
which  it  is  your  province  to  determine  and  not  mine.  The 
question  in  the  case  is  whether  sufficient  precautions  were 
taken  in  view  of  the  rate  of  speed  at  which  the  train  was  actu- 
ally proceeding;  whether  sufficient  precautions  were  taken  on 
the  part  of  the  company  to  prevent  this  accident;  whether  they 
took  those  precautions  which  are  usually  taken,  which  experi- 
ence has  demonstrated  to  be  necessary  in  order  to  prevent  an 
accident  of  this  kind.  [If  they  did  take  those  precautions 
then  they  are  not  to  blame,  and  your  verdict  should  be  for  the 
defendant.  If  they  omitted. those  necessary  and  usual  precau- 
tions, and  if  that  omission  was  the  cause  of  Isaac  Goon's  death, 
then  the  plaintiff  is  entitled  to  the  verdict  at  your  hands,  if 
you  find  that  Isaac  Coon  himself,  in  attempting  to  cross  the 
track,  exercised  those  oi'dinary  precautions  which  a  prudent 
and  reasonable  man  would  exercise  under  the  circuu^stances.] 

The  defendant  excepted  to  that  portion  of  the  charge  in- 
cluded within  brackets  and  to  the  charge  generally,  for  the 
reason  that  on  the  whole  evidence  it  was  the  duty  of  the 
learned  judge  to  have  instructed  the  jury  to  find  for  the 
defendant.    Verdict  for  the  plaintiff  for  #5,000  and  judgment 
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thereon,  whereupon  the  defendant  took  this  writ,  assigning  for 
error  those  portions  of  the  charge  included  within  brackets, 
and  the  whole  charge  generally, 

Gavin  W.  Hart  and  David  W,  Seller$y  for  the  plaintiff  in . 
error. — 1.  The  entire  charge  of  the  court  is  objectionable  in  that 
it  is  calculated  to  mislead  the  jury  as  to  the  duty  of  the  rail- 
road company  at  crossings.  *^  If  as  a  whole  the  charge  is  cal- 
culated to  mislead  the  jury  it  is  error :"  Reeves  v.  D.  L.  &  W. 
R.  R^  6  Casey,  464.  "  If  from  the  language  of  the  judge,  either 
through  ambiguity  or  want  of  perspicuity,  there  is  good  reason 
to  believe  that  the  jury  have  been  misled,  the  Supreme  Court 
will  reverse."  Lack.  &  B.  R.  R.  Co.  v.  Cheuewith,  2  P.  F.  S., 
382. 

2.  W.  P.  P.  R.  W.  Co.  V.  Gallagher  not  reported  yet,  declares 
the  principle  involved  in  the  doctrine  that  travellers  cross- 
ing railroad  tracks  should  "  stop,  look,  and  listen,"  is,  that  the 
looking  and  listening  should  be  done  at  a  point  and  time  where 
and  when  it  can  be  effective. 

This  doctrine  has  been  carried  to  the  extent  of  saying  that 
if  a  traveller  by  wagon  is  about  to  cross  at  a  point  where  his 
view  is  obstructed,  he  must  get  out  and  lead  his  horse.  Penna. 
Railroad  v.  Beale,  28  P.  F.  S.,  506 ;  R.  R.  v.  Feller,  3  Norris, 
22C. 

♦*  A  traveller  approaching  a  railroad  track  is  bound  to  use 
his  eyes  and  ears  so  far  as  there  is  an  opportunity,  and  where 
by  the  use  of  these  organs  danger  may  be  avoided,  notwith- 
standing the  neglect  of  the  railroad  company's  servants  to  give 
signals,  the  omission  of  the  plaintiff  to  use  his  senses  to  avoid 
danger  is  concurring  negligence  :"  Ilenze  v.  R.  R.  71  Mo.,  686 ; 
R.  R.  V.  Houston,  6  Otto,  702;  Schofield  v.  R.  R.  114  U.  S. 
&16. 

^'  It  is  in  vain  for  a  man  to  say  that  he  looked  and  listened,  if,  in 
despite  of  what  his  eyes  and  ears  must  have  told  him,  he  walk- 
ed directly  in  front  of  a  moving  locomotive."  Carroll  v.  R.  R., 
12  W.  N.  C  848. 

8.  The  court  should  have  withdrawn  the  case  from  the  jury. 
*'The  doctrine  that  where  there  is  a  scintilla  of  evidence  it 
roust  be  submitted  to  the  jury  is  exploded."  "  The  more 
reasonable  statement  of  the  rule  is,  that  where  there  is  any 
evidence  which  alone  would  justify  an  inference  of  the  dis- 
puted fact,  it  must  go  to  the  jury,  no  matter  how  strong  or 
persuasive  may  be  the  contervailing  proof." 

*'*'  In  a  case  in  which  the  court  ought  to  say  that  there  is  no 
evidence  sufficient  to  authorize  the  inference,  then  the  verdict 
would  be  without  evidence,  not  contrary  to  the  weight  of 
it."     "  Wherever  this  is  so  they  have  the  right  and  it  is  their 
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fluty  to  withold  it  from  the  jury :"  Howard  Express  Co.  v. 
Wile,  14  P.  F.  S.,  206 ;  R.  E.  v.  Shay,  1  N.,  198.  P.  &  R.  R. 
Rd.  v.  Heil,  6  W.  N.  C,  91. 

"  Negligence  is  always  a  fact  for  the  jury  when  there  is  any 
doubt  as  to  the  facts  or  the  inferences  to  be  drawn  from  them." 
R.  R.  V.  Barnett,  9  P.  F.  S.,  259. 

"Where  facts  are  ascertained,  the  court  may  pass  upon  the 
question  of  negligence  as  a  matter  of  law :"  King  v.  Thomp- 
sop,  6  N.,  369. 

"  Where  the  facts  are  undisputed,  it  is  not  error  for  the 
court  to  withhold  the  evidence  from  the  juiy."  Hoag  v.  R.  R., 
4  N.,  293 ;  R.  R.  v.  Kelley,  6  Out.,  115. 

P,  F.  JRotJiermel,  for  the  defendant  in  error. — ^1.  The  defendant 
was  guilty  of  negligence.  That  a  railroad  company  which 
runs  its  trains  through  a  populous  section  of  the  city  and  over 
w  frequented  crossing,  at  a  rate  of  between  thirty  and  forty 
miles  an  hour,  without  blowing  whistles,  ringing  bells,  or  pro- 
viding gate,  watchman,  or  any  known  means  to  warn  people 
lawfully  passing,  or  about  to  pass  over  that  crossing,  is  not  act- 
ing prudently,  or  with  a  due  regard  for  the  safety  of  others,  re- 
quires no  argument  to  establish. 

Hence,  iu  the  absence  of  evidence  showing  contributory 
negligence  upon  the  part  of  the  plaintiff,  he  has  in  such  cases 
been  uniformly  held  entitled  to  recover :  R.  R.  v.  Lewis,  29  P. 
F.  S.  33;  R.  R.  v.  Stinger,  28  Id.  219;  R.  R.  v.  Killips,  7 
Norri8,405;  R.  R.v.  Barnett,  9  P.  F.  S.,  259;  R.  R.  v.  Dunn, 
d  Id.  280  ;  R.  R.  v.  Hagan,  11  Wright,  244 ;  R.  R.  v.  Ogier,  11 
Casey,  60  ;  Reeves  v.  R.  R.,  6  Id.  454. 

2,  The  deceased  was  not  guilty  of  contributory  negligence. 
"  When  there  is  no  direct  evidence  that  the  traveller  did  not 
stop,  look,  and  listen,  the  presumption  of  the  law  that  he  per- 
formed his  duty  will  prevail : "  R.  &  C.  R.  R.  v.  Ritchie,  6 
Out.,  426. 

^^  As  there  is  a  natural  presumption  that  every  one  will  act 
with  due  care,  it  cannot  be  imputed  to  the  plaintiff  as  negli- 
gence that  he  did  not  anticipate  culpable  negligence  upon  the 
part  oi  defendant.  He  has  a  right  to  assume  that  every  one 
else  will  obey  the  law  and  act  upon  that  belief:  *'  Shearman  & 
Redfield  on  Negligence,  §  31,  citing :  Reeves  v.  R.  R.,  30  Pa.  St, 
^54 ;  R.  R.  V.  Hagan,  47  Id.,  244 ;  R.  R.  v.  Ogier,  86  Id.,  66; 
Newson  v.  R.  R.,  29  N.  Y.,  383-391 ;  Ernst  v.  R.  R.,  86  N.  Y., 
9-35 ;  Gee  v,  R.  R.,  L.  R.  8,  Q.  B.,  161-171 ;  Fox  v.  Sackett, 
10  Alien,  535;  Carroll  v.  R.  R.,  1  Duer,  571 ;  Colegrove  v.  R. 
R.,  6  Id,  382;  Owen  v.  R.  R.,  35  N.  Y.,  516-618 ;  HarpeU  v. 
Cprtiss,  1  E.  D.  Smith,  78 ;  Sewanl  v.  Milford,  21  Wise,  485; 
Beisiegel  v.  R.  R.,  84  N.  Y.,  622 ;  Jetter  v.  R.  R.,  2  Abb.  Ct 
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Ap.  458;  R.  R.  v.  Shultz,  64  HI.,  172;  Steele  v.  R.  R.,  48 
Iowa,  109 ;  Williams  v.  R.  R.,  Id.,  896 ;  Robinson  v.  R.  R.,  48 
Cal.,  409 ;  McWilliams  v.  Detroit  Co.,  81  Mich.,  274  ;  Snyder 
V,  R.  R.,  11  W.  Va.,  14;  Continental,  etc.,  Co.  v.  Stead,  95  U. 
S.,  161;  Shultz  V.  R.  R.,  44  Wis.,  688:  Minor  v.  Sharon,  112 
Mass.,  477  ;  Weston  v.  R.  R..  73  N.  Y.,  595 ;  Humphreys  r. 
Armstrong  Co.,  56  Pa.  St.,  204 ;  Ranch  v.  Lloyd,  81  Id.,  858. 
8.  The  plaintiff  in  error  complains  because  the  court  did  not 
usurp  the  powers  of  the  jury.  With  the  conflicting  testimony 
in  the  case  upon  material  questions  of  fact  the  court  could  do 
nothing  else  than  submit  it  to  the  jury:  R.  R.  Co.  v,  Barnett, 
9  P.  F.  S.  259. 

Mr.  Justice  Sterrbtt  delivered  the  opinion  of  the  court, 
January  25th,  1886. 

In  this  as  in  nearly  all  cases  of  same  class,  the  two  control- 
ling questions  of  fact  before  the  court  below  were,  1st.  Whether 
the  death  of  plaintiff's  husband  was  caused  by  negligence  of 
the  defendant  company,  and  2nd.  Whether  deceased  himself 
was  guilty  of  contributory  negligence.  As  to  the  first  ques- 
tion, it  is  contended  the  charge  of  the  learned  judge,  in  rela- 
tion to  the  duty  of  railroad  companies  at  public  crossings,  was 
calculated  to  mislead  the  jury:  and  in  support  of  this  conten- 
tion, detached  portions  of  the  charge,  recited  in  the  fii'st  and 
second  assignments  of  error,  are  specially  relied  on.  Consider- 
ing these  excerpts  even  apart  from  their  context,  we  are  not 
prepared  to  say  there  is  any  material  error  in  either  of  them ; 
but,  if  any  doubt  exists  as  to  that,  it  is  immediately  dispelled 
by  reading  them  in  connection  with  other  portions  of  the  gen- 
eral charge.  In  other  words,  the  charge  as  a  whole  appeara  to 
be  a  correct  and  adequate  presentation  of  the  case  to  the  jury. 

After  referring  to  the  fact  that  Isaac  Coon  was  killed  while 
in  the  act  of  crossing  the  track  of  defendant  company's  road  at 
Orthodox  street  and  Trenton  Avenue  in  the  city  of  Phila- 
delphia: that  this  action  was  brought  by  his  widow  to  recover 
the  pecuniary  damages  sustained  bv  his  death ;  and  accurately 
stating  the  measure  of  damages  applicable  in  such  cases,  the 
learned  judge  clearly  presented  and  explained  to  the  jury  the 
two  questions  of  fact  upon  which  the  case  hinged,  saying, 
among  other  things,  that  it  was  the  duty  of  deceased,  as  he 
approached  the  railroad  track,  to  stop,  look  and  listen,  and  ex- 
ercise that  caution  which  a  reasonable  man  would  take  to 
avoid  danger  under  the  circumstances  ;  that  the  question  there- 
fore, with  regard  to  him,  is  whether  he  took  those  precautions. 
If  he  did,  he  was  not  guilty  of  contributory  negligence  :  if  he 
neglected  to  do  so,  he  was  guilty  and  plaintiff  cannot  recover.  If 
he  was  not  guilty  of  contributory  negligence,  and  the  accident 
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was  caused  by  defendant's  nefrligence,  p1ainti£F  is  entitled  to 
recover.  Then,  and  in  immediate  connection  therewith,  fol- 
lows that  portion  of  the  charge  which  is  the  subject  of  com- 
plaint in  the  first  specification.  The  learned  judge  then  pro- 
ceeded to  say,  "Now,  what  kind  of  warning  may  be  given  or 
what  measures  are  necessary  in  order  to  protect  the  public,  are 
not  questions  of  law,  but  questions  of  fact.  It  is  obvious  that 
a  company  may  resort  to  any  good  device  or  expedient  which 
will  produce  the  desired  result.  They  may,  as  is  often  done, 
station  a  watchman  there  who  will  keep  off  the  people  at  hours 
when  he  knows  that  trains  are  approaching ;  or  they  may,  if 
they  are  authorized  by  the  city  authorities  to  do  that,  put 
gates  across  the  highway,  in  order  to  prevent  vehicles  and  peo- 
ple from  crossing ;  or  they  may  perhaps  dispense  with  both, 
if  the  engineers  are  required  to  give  sufficient  long  and  loud 
warnings  of  some  kind  to  passengers  and  people  who  are  about 
to  pass  over  the  crossing,  and  it  is  absolutely  necessary  that 
some  precaution  be  taken  in  order  to  prevent  the  sacrifice  of 
human  life  by  trains  rushing  down  upon  crossings,  to  give 
notice  to  those  who  have  occasion  to  go  along  the  publio 
thoroughfare  at  that  point. 

"  Now,  upon  the  present  occasion  the  evidence  is  that  there 
was  no  flagman  at  this  place ;  he  had  gone  home,  it  would 
seem  from  the  evidence.  It  is  perhaps  fairly  inferable  from 
the  evidence,  that  during  the  daytime,  ordinarily,  there  is  a 
flagman  at  this  point,  that  he  goes  home  at  ten  o'clock  at 
night,  and  that  he  had  gone  home  in  accordance  with  his  cus- 
tom, at  ten  o'clock  on  that  particular  night.  This  particular 
place,  then,  therefore,  had  no  flagman  or  watchman  there  to 
caution  people  not  to  cross ;  and  if  there  were  any  means  of 
warning  except  to  ring  the  bell  or  blow  the  whistle,  I  don't 
remember  it  in  the  eviaence.  I  don't  think  there  is  any  evi- 
dence of  any  precaution  taken  by  the  company  to  warn  the 
public  of  approaching  trains  at  this  point,  except  it  be  by  ring- 
ing of  the  bell  and  the  blowing  of  the  whistle.  With  regard 
to  the  ringing  of  the  bell,  the  plaintiff*s  evidence  is  that  her 
witnesses  beard  no  bell  ring  at  all.  Several  of  her  witnesses 
testified  to  that,  that  so  far  as  they  knew  or  heard,  no  bell 
was  rung.  On  the  other  hand,  people  on  the  engine,  the  fire- 
man, the  engineer,  and  the  assistant  fireman,  *  *  *  all  testified 
that  the  bell  was  rung  as  they  approached  the  crossing.  With 
regard  to  the  whistle,  it  must  be  conceded  at  least,  there  is  no 
evidence  to  prove  that  any  whistle  was  blown  at  all,  until  the 
train  had  got  almost  upon  the  crossing.  The  whistle,  accord- 
ing to  the  engineer,  was  blown  when  he  observed  the  man  up- 
on the  track  bad  not  noticed  the  bell,  and  when,  as  he  says, 
he  was  fifty  yards  away,  and  the  man  was  in  front  of  the 
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engine.  Then  the  engineer  says  that,  observing  that  he  had 
not  noticed  the  bell,  he  blew  the  whistle,  when  he  was  fifty 
yards  from  the  engine.  Whether  he  heard  the  whistle  or  not, 
or  whether,  hearing  it,  he  had  not  tirae  to  get  out  of  the  way, 
the  fact  was  that  the  train  came  down  instantly  upon  him  and 
crushed  him  to  death." 

*'  Whether,  gentlemen,  the  bell  was  rung  and  when,  whether 
the  whistle  was  blown  and  when  and  how  long,  are  facts  which 
it  is  your  province  to  determine  and  not  mine.  The  question 
in  the  case  is  whether  sufficient  precautions  were  taken  in 
view  of  the  rate  of  speed  at  which  the  train  is  actually  pro- 
ceeding ;  whether  sufficient  precautions  were  taken,  on  the 
part  of  the  company  to  prevent  this  accident ;  whether  they 
took  those  precautions  that  are  usually  taken,  Vbich  experience 
has  demonstrated  to  be  necessary  in  order  to  prevent  an  accident 
of  this  kind.  If  they  did  take  those  precautions  then  they  are 
not  to  blame,  and  your  verdict  should  be  for  the  defendant. 
If  they  omitted  those  necessary  and  usual  precautions,  and  if 
that  omission  was  the  cause  of  Isaac  Coon  s  death,  then  the 
plaintiff  is  entitled  to  the  verdict  at  your  hands,  if  you  find 
that  Isaac  Coon  himself,  in  attempting  to  cross  the  track,  ex- 
ercised those  ordinary  precautions  which  a  prudent  and  reason- 
able man  would  exercise  under  the  circumstances." 

We  have  thus  quoted,  at  considerable  length,  from  the  charge 
for  the  purpose  of  showing  how  clearly  and  accurately  the  ques- 
tions inyolved  in  the  case  were  presented  to  the  jury,  in  con- 
nection with  the  testimony  bearing  thereon.  To  some  extent 
at  least  the  evidence  was  conflicting,  and  it  was  undoubtedly 
the  exclusive  province  of  the  jury  to  determine  what  the  facts 
were.  If  they  found,  in  accordance  with  the  testimony  of 
plaintiff's  witnesses,  that  no  timely  or  sufficient  warning  was 
given  to  deceased  of  the  rapid  approach  of  the  train,  not  even 
by  ringing  the  bell,  they  had  an  undoubted  right  to  draw  the  con- 
clusion that  the  company  was  guilty  of  gross  negligence.  On 
the  other  hand,  if  they  found  that  the  bell  was  rung  as  testified 
to  by  defendant's  witnesses,  it  is  still  their  duty  to  say,  whether 
that,  under  the  circumstances  of  the  case,  was  sufficient  warning. 
Whether  the  ringing  of  a  locomotive  bell,  without  blowing  the 
whistle  in  time  to  avoid  danger,  is  a  sufficient  warning  of  the 
i^pproach  of  a  train  to  a  public  crossing  depends  on  the  cir- 
cumstances, of  which  generally  in  actions  for  negligence,  it  is 
for  the  jury  to  judge :  Longenecker  v.  The  Pa.  R.  R.  Co.,  105 
Pa.  St.,  828. 

The  second  specification  of  error,  as  will  be  3een,  consists  of 
the  last  sentence  but  one,  and  the  first  clause  of  the  last  sen- 
tence in  the  charge,  omitting  the  qualification  contained  in  the 
last  clause  of  the  sentence.     This  part  of  the  charge  was  not 
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specificaily  excepted  to;  but  if  it  had  been,  it  should  be  con- 
sidered in  connection  with  other  parts  of  the  charge,  and 
especial! j^  with  the  qualifying  clause  of  the  last  sentence. 
It  is  unfair  to  the  court  below  to  thus  assign  for  error  only 
part  of  a  sentence.  The  first  and  second  specifications  are  not 
sustained. 

As  to  the  third  and  last  specification,  it  is  sufiBcient  to  say 
the  court  was  not  requested  to  instruct  "  the  jury  to  find  foi 
defendant."  If  such  instruction  had  been  asked,  it  would 
have  been  manifest  error  to  have  given  it,  under  the  circum- 
stances disclosed  by  the  testimony.  The  case,  under  all  the 
evidence,  was  clearly  for  the  jury  on  both  of  the  controlling: 
questions  of  fact  involved  therein.  What  constitutes  negli- 
gence, in  a  giveit  exigency,  is  generally  a  question  for  the  jury 
and  not  for  the  court.  Negligence  is  want  of  ordinary  care 
under  the  circumstances.  No  fixed  rule  of  duty,  applicable 
to  all  cases,  can  be  established.  A  course  of  conduct  justly 
regarded  as  resulting  from  the  exercise  of  ordinary  care,  under 
some  circumstances,  would  exhibit  the  grossest  negligence 
under  other  circumstances;  the  opportunity  for  delibera- 
tion and  action,  the  degree  of  danger,  and  many  other  con- 
siderations of  like  nature,  affect  the  standard  of  care  which 
may  be  reasonably  required  in  a  particular  case.  When  the 
standard  shifts,  not  according  to  any  certain  rule,  but  with 
the  facts  and  circumstances  developed  at  the  trial,  it  cannot 
be  determined  by  the  court,  but  must  be  submitted  to  the  jury. 
There  are  cases,  however,  in  which  a  court  can  determine  that 
omissions  constitute  negligence ;  but,  they  are  exceptional — 
those  in  which  the  precise  measure  of  duty  is  determinate  the 
same  under  all  circumstances.  When  the  duty  is  defined,  a 
failure  to  perform  it  is,  of  course,  negligence  and  may  be  so  de- 
clared by  the  court :  Schum  v.  The  Penna.  R.  R.  Co.,  107  Pa. 
St.,  8,  and  cases  there  cited.  The  case  before  us  is  clearly  not 
within  any  of  the  exceptions  to  the  general  rule  above  stat^. 

Judgment  affirmed. 
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Cleaver  versus  Bullock. 

If  one  coDtracts  to  furnish  mill  machinery  to  another,  to  be  paid  for  in 
fall,  **  when  the  machineiy  has  been  run  thirty  days  and  proves  sads- 
ftiotory/*  and  after  a  trial  of  four  or  five  days  the  machinery  proves  to 
be  wasteful  of  grain,  and  inadequate  to  do  the  work  for  which  it  was 
sold,  the  purchaser  need  not  allow  further  trial  at  a  loss  of  time  and  a 
waste  of  grain  to  himself.  The  contractor  cannot  recover,*lf  the  pm*- 
chaser  rescinds  the  contract,  for  this  reason,  and  returns  the  machinery. 

January  7th,  1886.  Before  Mercur,  C.  J.,  Gordon,  Pax- 
son,  Trunkey,  Stbrrbtt,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas,  No.  8,  of  PhUadel' 
phia  county:    Of  January  Terra,  1885,  No.  71. 

Thi8  was  an  action  of  assumpsit,  brought  29th  November, 
1882,  to  recover  a  balance  alleged  tp  be  due  plaintiff  under  a 
written  contract  for  the  erection  of  certain  machinery  in  de- 
fendant's mill.  The  pleas  were  non  assumpsit,  set-off,  pay- 
ment with  leave,  etc.  After  the  case  was  at  issue  it  was  by 
agreement  referred  to  E.  Hunn  Hanson,  Esq.,  as  referee,  un- 
der the  provisions  of  the  Act  of  14th  May,  1874:  P.  L.,  166. 
The  referee  proceeded  to  hear  the  case,  and  on  July  17th, 
1884,  he  reported  inter  alia  as  follows : 

The  action  was  brought  to  recover  part  of  the  consideration 
moneys  of  a  written  contract  dated  July  6th,  1882,  and  to 
recover  under  a  parol  addition  to  it.  The  contract  is  in  the 
following  words : 

Philadelphia,  Pa.,  July  6th,  1882. 

Memorandum  of  Agreement  made  this  day  between 
Charles  K.  Bullock  and  S.  and  J.  Cleaver. 

The  said  Charles  K.  Bullock  agrees  to  furnish  the  said  S.  & 
J.  Cleaver  the  following  machinery:  One  Hendrickson's 
three-roll  gradual  reduction  mill,  one  six-fourteen  (14)  F  8 
bolting  chest  clothed,  one  smooth-roll,  one  bran-roll,  one  Sil- 
ver Creek  flour-packer,  with  \,  \  and  barrel  tubes ;  two  Hen- 
drickson*s  No.  2  middlings  purifiers,  with  all  shaftings,  pulleys, 
belting,  mill-wrighting,  etc.,  to  put  in  operation  the  above  ma- 
chinery and  make  a  gradual  reduction  mill,  for  the  sum  of 
two  thousand  seven  hundred  and  fifty  dollars  ($2,750).  Said 
money  to  be  paid  by  the  said  S.  &  J.  Cleaver  to  said  C.  K. 
Bullock,  as  follows :  $1,000  when  the  machinery  arrives  at  the 
mill  of  said  S.  &  J.  Cleaver;  81,000  when  the  machinery  is 
ready  to  start;  and  balance,  $750,  when  machinery  has  been 
run  thirty  days  and  proves  satisfactor}'.  The  said  Messrs.  S. 
&  J.  Cleaver  are  to  board  the  millwrights  while  at  work  at 
their  mill,  and  make  no  charge  for  said  board  to  C.  K.  Bullock. 
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All  the  old  material,  such  as  pulleys,  shatting,  belting,  etc., 
that  can  be  utilized  in  remodeling  the  mill  is  to  be  used  bj 
said  C.  K.  Bullock.  The  above  machinery  is  to  be  put  in  said 
mill  of  S.  &  J.  Cleaver  under  the  personal  supervision  of  Mr. 
Justice  J.  Hendrickson.  Chas.  E.  Bullock, 

S.  &  J.  Cleaveb. 

Indorsed  upon  the  contract  is  the  following : 
If  the  two  Hendrickson *s  middlings  purifiers  do  not  give 
satisfaction  they  are  to  be  exchanged  for  other  makes,  to  be 
selected  by  S.  &  J.  Cleaver,  they  paying  the  difference  in  price, 
likewise  the  breaks.  Chas.  K.  Bullock, 

S.  &  J.  Cleaver. 

The  narr  alleged  performance  by  plaintiff  and  non-per- 
formance by  defendants;  also,  that  the  plaintiff  was  ready 
and  willing  to  perform,  but  was  prevented  by  the  defendants ; 
and  likewise  that  when  the  contract  was  made  it  was  agreed 
by  the  parties  to  it  that  the  plaintiff's  work  and  machinery 
was  to  be  a  model  of  a  new  milling  process,  and  if  it  proved 
to  be  successful  the  plaintiff  could  carr}*^  into  effect  contracts 
that  he  had  made  with  various  millers  to  introduce  into  their 
mills  similar  machinery,  whereby  he  would  make  large  profits ; 
that  these  contracts  were  known  to  the  defendants,  who  pre- 
vented his  performance  of  the  work  in  their  mill,  and  thereby 
kept  him  from  the  contracts  with  respect  to  other  mills.  The 
narr  contained  the  common  counts,  and  the  bill  of  particulars 
claimed  ($8,617.07,  less  $2,263.80),  $1,868.27. 

The  defendants  pleaded  the  general  issue,  together  with 
payment  and  set-off,  under  which  they  gave  notice  that  they 
would  claim  an  indebtedness  of  the  plaintiff  to  them  of  $7,600 
by  reason  of  the  unfitness  of  the  machinery  supplied,  the  ne- 
cessity of  its  removal,  and  their  inability  to  use  the  mill  during 
such  removal. 

On  the  day  of  Silas  Cleaver  died ; 

his  death  was  suggested  of  record,  and  the  action  was  con- 
tinued against  the  surviving  partner. 

The  following  are  the  facts  established  by  the  evidence 
found  by  the  reieree,  and  which  are  all  those  relevant  to  the 
issue: 

I.  The  contract  (a  copy  of  which  is  hereinbefore  set  forth), 
dated  July  6th,  1882,  and  the  indorsement  thereon  was  duly 
executed  by  the  parties  to  it, — by  the  plaintiff  .who  was  then 
a  maker  of  mill  machinery,  and  the  defendants  who  were  then 
millers. 

At  the  time  of  the  execution  it  was  understood  by  both 
parties  as  the  result  of  their  conversations  then  and  previously 
had,  that  the  refitting  of  the  defendant's  flour  mill  under  the 
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contract  was  somewhat  of  an  experiment  so  far  as  the  intro- 
duction in  it  of  the  Hendrickson  gradual  reduction  rolls,  of 
which  the  plaintiff  was  the  builder,  which  had  never  been  in 
use  in  a  mill ;  and  in  view  of  this  and  his  belief  that  if  they 
were  successfully  worked  other  millers  would  desire  their 
mills  similarly  refitted,  he  ntipulated  that  when  the  defend- 
nnt's  mill  as  refitted  should  be  in  successful  operation  it 
might  be  exhibited  to  other  millers,  and  to  this  the  defendant 
assented. 

II.  Pursuant  to  the  contract  the  plaintiff  furnished  the 
defendant  the  machinery  therein  designated,  and  placed  it  in 

K>sition  in  their  mill  under  the  superintendence  of  Justice  J. 
endrickson,  who  was  the  inventor  of  the  rolls  in  the  con- 
tract mentioned.  That  part  of  the  machinery  called  the  Hen- 
drickson bran  roll  was  unsatisfactory  to  the  defendants,  who 
selected  a  Dawson  roll  in  placJfe  of  it.  The  plaintiff  accord- 
ingly removed  the  former  and  substituted  the  latter,  which 
cost  the  plaintiff  1176  more  than  the  Hendrickson  bran  roll. 

III.  On  21st  October,  1882,  the  mill  thus  refitted  and  with 
the  Dawson  roll,  was  set  running  under  the  management  of 
Hendrickson,  who  was  a  millwright,  and  in  conjunction  with 
the  defendant's  chief  miller,  who  was  unacquainted  with  the 
system  of  which  the  new  machinery  was  part.  The  mill  was 
run  for  several  hours  daily  for  four  or  five  days,  changes  being 
made  in  the  adjustment  of  parts  of  the  machinery.  The  ma- 
chinery had  wholly  failed  to  do  that  for  which  it  was  designed, 
in  this  respect,  that  very  much  less  flour  and  very  much  more 
bran  was  produced  by  it  than  by  the  old  machinery  it  had 
superseded.  On  the  25th  or  26th  of  October,  Hendrickson 
admitted  he  could  do  no  more,  and  proposed  to  the  defendant 
miller  that  one  Morgan,  said  by  him  to  be  experienced  and 
familiar  with  the  system  for  which  the  machinery  then  in  the 
mill  was  intended,  should  be  sent  for  to  work  it.  The  defend- 
ant's miller  objected  on  the  ground  that  he  had  actual  knowl- 
edge of  the  incompetency  of  Morgan.  On  the  following  day 
John  Cleaver  asked  Hendrickson  what  should  be  done;  the 
latter  proposed  they  should  call  upon  Bullock. 

IV.  Accordingly,  on  the  Slst  October,  1882,  John  Cleaver 
called  uponC.  K.  Bullock  at  his  office.  Bullock  then  insisted 
that  the  machinery  had  not  been  tested,  and  asked  that  Cleaver 
should  allow  him  thirty  days  for  this  purpose,  saying  that  it 
could  not  be  properly  tested  in  less  time.  He  also  stated  that 
period  was  allowed  him  by  the  contract  of  July  6th.  Cleaver 
declined  to  allow  any  further  trial  of  more  than  a  day  and  the 
use  of  100  bushels  of  wheat.  Bullock  refused  to  accept  such 
trial  on  the  ground  that  a  day  would  be  wholly  insufficient, 
and  but  one  thirtieth  of  what  would  be  requisite.     Subse- 
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quently  to  this  interview  no  trial  of  the  machinery  was  made, 
and  neither  Bullock  nor  Hendrickson,  on  his  behalf^  had,  after 
81st  October,  any  control  over  the  mill  and  its  machiner)'. 

V.  On  8th  November,  1882,  Bullock  notified  Cleaver  that 
they  had  departed  from  the  contract  with  him  ;  that  they  had 
not  allowed  him  a  fair  trial  with  the  machinery,  and  he  called 
upon  them  to  pay  the  third  instalment  under  the  contract. 

On  the  13th  November,  1882,  Cleaver  notified  Bullock  to 
take  out  the  breaks  and  purifiers  from  their  mill  by  15th  No- 
vember, as  the  new  machinery  to  replace  them  was  on  the 
way,  and  on  the  2l8t  November,  1882,  they  notified  Bullock 
they  had  shipped  the  rolls,  purifiers  and  attachments  to  him. 
He  declined  to  receive  and  did  not  intermeddle  with  them, 
and  on  the  29th  da}'^  of  November,  1882,  he  brought  this  suit. 
The  Hendrickson  breaks  were  not,  after  their  removal  from 
the  defendant's  mill,  used  in  a'hy  other. 

VI.  In  refitting  a  mill  with  the  gradual  reduction  and  new 
machinery,  before  it  will  do  the  work  for  which  it  is  designed 
it  is  usually,  and  almost  always,  requisite  to  make  and  unmake 
various  changes  and  adjustments  of  parts  of  the  combined 
mechanism  to  the  other  portions  to  which  they  are  related, 
and  to  operate  the  mill  for  a  time  after  each  change  to  find  if 
its  working  is  that  which  is  sought ;  that  these  changes  and 
trials  may  and  usually  do  take  weeks  to  make,  and  at  times  a 
month,  although  it  may  happen  that  no  changes  whatever  are 
needed. 

The  greater  or  less  production  of  bran  may  be  entirely 
caused  by  the  angle  at  which  the  rolls  are  set  one  to  another, 
and  they  may  be  so  set  that  half  the  grain  may  be  wasted 
without  any  fault  in  the  machinery  itself. 

VII.  The  defendant  has  paid  the  plaintiff  $2,000,  that  being 
the  first  and  second  instalment  under  the  contract,  and  he 
has  advanced  moneys  for  his  use,  amounting  to  $294.42. 

The  plaintiff  has  done  work  and  labor  for  the  defendant 
amounting  to  $266.67  beyond  refitting  their  mill  under  the 
contract. 

There  was  no  evidence  on  behalf  of  the  plaintiff  to  main- 
tain the  averment  of  the  narr  that  he  had  made  contracts 
with  other  millers  than  the  defendants  to  introduce  into  their 
mills  machinery  for  the  gradual  reduction  system,  and  none  to 
maintain  the  indebtedness  of  $7,500  which  the  defendants' 
notice  alleged  was  due  from  the  plaintiff.  The  simple  matter 
for  determination  is  relative  to  the  defendants'  liability  to  the 
plaintiff  for  the  $750,  the  third  instalment  under  the  contract. 

Conclusions  of  the  referee  from  the  foregoing  statements  of 
fact,  and  his  interpretation  of  the  clause  of  the  agreement 
with  respect  to  the  third  instalment: 
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This  clause  is  as  follows:  Of  the  $2,750  consideration 
money,  $1,000  (is  to  be  paid)  when  the  machinery  arrives,  at 
"  the  mill  of  said  S,  &  J.  Cleaver.  $1,000  when  the  machinery 
is  ready  to  start,  and  balance,  $750,  when  machinery  has  been 
run  thirty  days  and  proves  satisfactory." 

Bearing  in  mind  that  the  Hendrickson  three-roll  gradual 
reduction  machine  had  never  been  in  use ;  and  that  before 
the  new  machinery  would  produce  its  expected  results,  trial 
and  adjustment  were  necessary,  the  interpretation  of  the  above 
clause  presents'little  or  no  diflSculty.  It  is  that  S.  &  J.  Cleaver 
should  not  be  obliged  to  pay  $750,  until  the  machinery  had 
been  run  at  letist  thirty  days,  and  had  been  so  run  that  they 
were  satisfied,  or  ought  in  right  reason  to  be  satisfied  with  it. 
And  also  that  in  order  to  produce  such  satisfactory  operation, 
C.  K.  Bullock  should  have  a  reasonable  time  to  adjust  and  try 
its  working. 

From  the  facts  found  it  is  obvious  that  what  took  place  at 
the  interview  of  October  81st,  1882,  is  of  the  first  importance 
in  coming  to  a  legal  conclusion  iu  respect  to  the  issue.  This 
is  not  affected  by  what  took  place  between  Hendrickson  and 
the  defendants'  miller  with  regard  to  the  offer  of  the  former 
to  have  Morgan  operate  the  machinery.  The  objection  made 
to  the  offer  was  a  reasonable  one,  and  both  the  suggestion  and 
objection  were  before  the  interview  between  the  parties  to  the 
contract  and  which  took  place  partly  in  consequence  of  this. 

At  this  interview  Bullock  insisted  that  Hendrickson's  trial 
had  been  insufficient  to  test  the  machinery,  and  he  demanded 
of  Cleaver  a  further  time  for  this  purpose,  saying  that  a  proper 
trial  could  not  be  made  in  less  than  thirty  days,  and  that  the 
contract  gave  him  so  much  for  the  purpose.  To  this  demand, 
Cleaver  offered  a  further  trial  of  one  day  (with  the  requisite 
wheat)  and  no  more.  Bullock  refused  to  accept  because  it 
was  but  one  thirtieth  of  what  he  said  was  necessary. 

Under  the  interpretation  given  to  the  contract,  Bullock 
was  entitled  to  a  reasonable  time  within  which  to  try  by 
change  and  adjustment  to  bring  the  machinery  into  working 
condition.  The  contract  did  not  fix  either  thirty  days  or  any 
time  for  this,  and  in  asserting  that  it  gave  him  thirty  days, 
Bullock  was  in  error. 

There  Was  nothing  in  the  evidence  produced  to  induce  the 
belief  that  the  offer  of  one  day  was  made  in  consequence  of 
the  demand  for  the  number  which  Bullock  asserted  he  was 
entitled  to  have  under  the  contract.  The  offer  is  not  a  natural 
consequence  of  such  assertion,  and  it  should  not  be  presumed, 
therefore,  to  have  been  made  in  consequence  of  it.  Bullock's 
error  was  consequently  an  unimportant  one,  and  the  gist  of 
the  matter  to  be  resolved  is  whether  Bullock  was  or  was  ao^ 
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entitled  to  time  for  a  further  trial  in  addition  to  that  which 
had  been  made.  This  depends  in  a  measure  upon  the  cause 
of  the  failure  of  the  machinery.  If  it  resulted  from  unfit  or 
defective  mechanism  or  plan^  no  trial  beyond  that  had  was 
needed.  If,  however,  it  resulted  from  the  want  of  proper 
arrangement  and  adjustment  of  serviceable  and  fit  raachiner}', 
a  further  trial  might  and  probably  would  disclose  the  course 
that  should  be  taken  to  bring  the  machinery  into  working 
order. 

On  behalf  of  the  defendants  it  was  urged  that  if  Hendrick- 
son,  the  inventor  of  the  machiiierj%  could  produce  no  other 
results  than  those  he  had  exhibited,  there  was  no  need  for 
further  trial  and  the  evidence  of  defective  plan  or  mechanism 
was  complete.  If  no  evidence  had  been  produced,  this  con- 
tention might  well  stand.  Testimony  was  brouglit  forward, 
however,  from  which  the  fact  has  been  found  that  the  failure 
before  described  might  be  entirely  caused  through  unskilful 
or  faulty  setting  of  the  bran  rolls,  and  without  fault  of  the 
mechanism  itself.  The  mere  fact,  therefore,  that  the  inventor 
of  the  machine  had  failed  to  make  it  work,  together  with  the 
further  fact  that  the  Hendrickson  breaks  were  never  subse- 
quently used  in  mills  is,  in  view  of  the  finding  last  stated, 
insufficient  to  warrant  the  belief  that  no  further  trial  would 
have  shown  results  different  from  those  shown  by  the  inventor, 
and  the  fact  that  the  results  of  his  trial  might  be  produced 
without  fault  of  the  machinery,  justifies  the  conclusion  that  a 
further  trial  might  reveal  through  different  adjustments  a  cor- 
rect working  of  it.  Bullock  was  therefore  entitled  to  further 
trial,  and  the  remaining  question  is,  was  one  day  a  sufficient 
time  where  the  defects  are  those  that  can  be  remedied  by 
changes  and  adjustments.  The  facts  found  show  that  a  much 
longer  time  is  generally  necessary,  and  the  one  day  offered 
was  not,  therefore,  a  reasonable  time,  and  the  refusal  was  a 
violation  of  the  plaintiffs  right  under  the  contract;  it  pre- 
vented, and  the  defendants'  subsequent  removal  of  the  ma- 
chinery from  the  mill,  made  impossible  any  effort  of  the 
plaintiff  to  bring  the  machinery  into  a  satisfactory  working 
condition. 

The  consideration  of  the  agreement  of  July  6th,  1882,  does 
not  admit  of  apportionment  on  either  side ;  the  contract  is  for 
the  payment  of  an  ascertained  and  stated  sum  for  a  certain 
and  definite  work,  it  is  therefore  an  entire  contract.  A  party 
to  such  a  contract  may  recover  its  consideration  money  if  he 
shall  prove  that  having  performed  all  but  a  part  of  his  obliga- 
tion under  it,  he  has  been  ready  to  perform  and  has  offered  to 
perform  that  part  but  this  has  been  prevented  by  the  other 
party:  Albert  v.  Frick,  1  Pennypacker,  189. 
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Bullock  supplied  to  and  placed  in  Cleaver  s  mill,  the  ma- 
chinery mentioned  in  the  contract,  offered,  and  by  such  offer 
exhibited  a  readiness  to  perform  the  rest  of  his  duty  under 
the  contract,  by  bringing  into  proper  and  satisfactory  lopera- 
tion  the  mill  machinenr.  This  he  was  prevented  by  the  defen- 
dants from  doing,  and  he  is  consequently  entitled  in  this  suit 
to  recover  the  balance  of  the  consideration  money,  $750 — as 
though  he  had  done  what  he  was  prevented  from  attempting 
— with  interest  from  81st  October,  1882,  the  date  on  which  he 
was  so  prevented. 

There  was  no  dispute  with  respect  to  the  following  sums, 
and  the  plaintiff  was  admitted  to  be  entitled  to  recover  $175, 
the  price  paid  by  him  for  the  Dawson  roll  beyond  the  cost  of 
the  Hendricksou  roll  which  it  superseded,  with  interest  from 
the  time  it  was  boup:ht,  23d  October,  1882. 

That  the  plaintiff  was  also  entitled  to  recover  $266.57  for 
work  and  labor  done  by  him  for  the  defendant,  beyond  that 
stipulated  in  the  contract,  with  interest  from  81st  October, 
188i 

The  following  due  the  plaintiff  from  the  defendant  is  based 
upon  the  foregoing : 

1.  Balance  due  under  contract    •        •        $750  00 

With  interest  from  81st  October,  1882,  to 
17th  July,  1884,  date  of  filing  the  ref- 
eree's report 82  90 


2.  Additional  cost  of  the  Dawson   bran 

roll  over  that  of  Hendricksou  •        $175  00 

Interest  from  time  of  purchase  23d  Octo- 
ber, 1882,  to  17th  July,  1884       •        .        18  16 


S.  Work  and  labor  beyond  that  stipu- 
lated by  contract     ....        $266  57 

Interest  from  31st  October,  1882,  to  17th 

July,  1884 27  84 


$832  90 


$198  16 


$298  91 

$1,319  97 
There  was,  likewise,  no  dispute  with  regard  to  a  sum 
due  81st  October,  1882,  from  the  plaintiff  to  the 
defendants,  chiefly  for  moneys  advanced  on  his 

account  amounting  to $294  52 

Interest  from  Slst  October,  1881,  to  17th  July,  1884,         30  21 

$324  73 
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From  the  above  sum  of  Sl,819.97  due  the  plaintiff,  there  ia 
to  be  deducted  (1324.78  due  by  him  to  the  defendant,  leaving 
due  $995.24. 

Theimatter  submitted  having  been  determined  through  the 
finding  and  conclusions  stated,  and  upon  the  calculations 
following  thereon  as  above  set  forth,  the  decision  of  the  referee 
is,  that  Charles  K.  Bullock  do  recover  of  John  Cleaver,  surviv- 
ing partner  of  the  late  firm  of  S.  &  J.  Cleaver,  the  sum  oi 
«995.24. 

No  points  of  law  in  writing  were  submitted. 

Exceptions  were  filed  to  the  report  of  the  Referee  by  the 
defendant.  After  argument  upon  consideration  the  Referee 
overruled  the  exceptions,  judgment  having  been  entered  upoa 
the  report  of  the  Referee  the  defendant  took  this  writ  and  filed 
the  following  assignments  of  error: 

1.  The  Referee  erred  in  deciding  that  by  the  contract  of 
July  6, 1882,  C.  K.  Bullock  had  the  right  to  make  trial  of  the 
Qiachinery  at  the  defendant's  expense  and  with  the  defend- 
ant's wheat. 

2.  The  Referee  erred  in  not  deciding  that  under  the  con- 
tract of  July  6,  1882,  defendant  alone  had  the  right  to  make 
trial  of  the  machinery  by  running  the  mill. 

3.  The  Referee  erred  in  deciding  that  after  the  mill  had 
been  run  for  four  or  five*  days- at  considerable  loss  and  expense 
and  the  machinery  had  wholly  failed  to  perform  its  work  and 
the  inventor  had  confessed  his  inability  to  understand  or 
remedy  the  defects,  the  defendant  was  in  fault  in  limiting  an 
offer  to  plaintiff  to  allow  him  to  make  a  fresh  trial-of  one  day 
and  with  one  hundred  bushels  of  wheat. 

4.  The  Referee  erred  in  not  reporting  that  the  complete 
failure  of  the  machinery  after  its  trial  by  the  inventor,  the  de- 
mand of  the  plaintiff  for  a  thirty  days'  trial  to  which  (as  the 
Referee  finds)  he  was  not  entitled,  and  his  failure  either  to 
offer  a  shorter  trial  or  to  accept  defendant's  offer  of  a  trial  for 
one  day  with  one  hundred  bushels  of  wheat  justified  defendant 
in  rejecting  the  machinery  and  deolining  to  pay  for  it. 

6.  The  Referee  erred  in  not  reporting  that  under  the  con- 
tract of  July  6,  1882,  defendant  s  only  duty  was  to  make  a 
reasonable  trial  of  the  machinery,  and  that  the  facts  as  found 
by  the  Referee  showed  that  this  had  been  done. 

7.  The  Referee  erred  in  riBporting  that  upon  the  facts  found 
and  reported  by  him,  plaintiff  was  entitled  to  recover. 

8.  The  Referee  .erred,  in  not  sustaining  the  defendant's 
eighth  exception  to  his  report  which  was  as  follows : 

9.  ^^  Because  the  referee  did  not  report  that  upon  the  facts- 
found  by  him  the  judgment  should  be  for  the  defendant." 
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Frank  A.  Prichard  and  John  0-.  Johnson^  for  plaintiflF  in  error. 
Lewin  W.  Barringer^  for  defendant  in  error. 

Mr.  Justice  Turnkey  delivered  the  opinion  of  the  court,  Feb- 
ruary 26th,  1886. 

Bullock  contracted  to  furnish  Cleaver  certain  niachinery  for 
a  mill  and  put  the  same  in  operation,  the  price  to  be  paid  in 
three  instalments,  the  last  '*when  machinery  has  been  run 
thirty  days  and  proves  satisfactory."  They  stipulated  that  the 
machinery  should  be  put  in  under  the  personal  supervision  of 
Mr.  Justice  J.  Hendrickson  who  was  the  inventor  of  Hendrick- 
8on*8  three-roll  gradual  reduction  mill.  The  machinery  was 
put  in  the  mill  under  Hendrickson's  supervision,  and  the  first 
two  instalments  of  the  price  were  paid.  When  completed, 
October  21st,  1882,  the  mill  was  set  running  under  the  man- 
agement of  said  Hendrickson  and  Cleaver's  miller,  was  tried 
four  or  five  days,  and  "  during  that  time  between  one  hundred 
and  one  hundred  and  fifty  bushels  of  wheat  were  used,  and 
fifty  per  centum  of  this  was  lost  or  wasted  on  account  of  the 
failure  of  the  machinery  to  perform  its  work."  "The  wheat 
wasted  in  the  trial  given  of  the  machinery,  was  more  than  the 
usual  total  loss  on  the  trial  of  a  new  mill."  "  The  principal 
loss  was  not  in  the  quality  of  the  flour  but  in  the  production 
of  too  much  bran,  a  defect  which  could  only  be  remedied,  if  at 
all,  by  the  adjustment  of  the  break-roll  alone  and  not  by  the 
numerous  changes  and  adjustments  in  the  whole  machinery, 
sometimes  necessary  to  bring  the  mill  up  to  its  full  capacity  of 
high  grade  flour." 

After  said  trial  Hendrickson  admitted  he  could  do  no  more. 
Bullock  demanded  thirty  days  for  testing  the  machinery,  said 
it  could  not  be  properly  tested  in  less  time,  and  alleged  that 
period  was  allowed  him  by  the  contract.  Cleaver  refused  his 
demand  and  offered  to  allow  a  trial  of  one  day  and  the  use  of 
one  hundred  bushels  of  wheat,  which  was  rejected  **  on  the 
ground  that  a  day  would  be  wholly  insufficient,  and  but  one 
thirtieth  of  wheat  would  be  requisite."  Just  there  otters  to 
put  the  machinery  in  working  condition  ended.  Soon  after 
Bullock  declined  to  take  out  the  machinery,  and  Cleaver  took 
it  out  and  shipped  it  to  him. 

Some  other  facts  were  found  by  the  Referee  proper  to  be 
considered  for  a  right  understanding  of  the  contract  and  Acts 
of  the  parties,  but  none  which  changes  the  terms  of  the  writ- 
ten agreement.  Although  Cleaver  had  thirty  days  after  the 
machinery  was  ready  to  start,  to  ascertain  if  it  would  work 
satisfactorily,  good  faith  required  that  Bullock  should  have 
reasouable  time  and  opportunity  to  make  proper  tests  and 
1  Amermak — 29 
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remedy  defects,  if  any;  arid  a  refusal  of  such  opportuuity 
would  be  strong  evidence  that  Cleaver  believed  the  conti'act 
had  been  substantially  perfornied. 

The  inventor  of  Hendrickson's  three-roll  gradual  reduction 
mill  was  to  supervise  the  work,  and  he  did.  In  the  trial  he 
made,  more  wheat  was  wasted  than  the  usual  loss  on  the  new 
mill.  For  five  days  after  the  inventor  had  pronounced  the 
mill  ready  to  use,  he  was  endeavoring  to  discover  and  remedy 
its  faults,  and  failing,  he  quit.  Then  the  plaintiff  insisted  that 
not  less  than  thirty  days  more  were  requisite,  notwithstandinjif 
the  fact  that  the  principal  loss  was  in  the  production  of  too  much 
bran  which  defect  could  only  be  remedied,  if  at  all,  by  adjust- 
ment of  the  break-roll  alone,  and  not  by  numerous  changes 
and  adjustments  in  the  whole  machinery.  He  refused  to  take 
a  day  for  testing  and  trial.  Had  the  plaintiff  believed  the  mill 
was  not  worthless  and  was  offering  in  good  faith  to  discover 
and  remedy  defects  he  could  have  taken  the  day  and  in  that 
time  probably  have  found  the  defect,  if  not  applied  the  remedy. 
There  was  no  reason  why  the  defendant  should  submit  to 
further  loss  of  time  and  waste  of  wheat. 

This  case  is  unlike  Albert  &  Co.  v.  Frick  &  Co.,  1  Penny- 
packer,  132.  Frick  sold  to  Albert  an  engine  and  boiler  war- 
ranted to  be  of  best  work  and  material  and  to  perform  satisfac- 
torily. Albert  received  the  machiner3%  retained  and  used  it, 
and  the  jury  found  that  Frick  substantially  performed  the  con- 
tract; but  there  were  some  slight  defects.  The  court  charged 
that  if  a  party  contracts  to  do  work  or  to  furnish  machinery 
or  other  things  to  another  and  performs  substantially,  but  fails 
in  some  slight  particulars,  the  other  party  who  receives  the 
benefit  and  enjoys  the  fruits  of  such  performance  is  liable  for 
the  price,  deducting  what  loss  or  damage  he  may  have  sus- 
tained by  the  deviations  from  the  contract.  That  instruction 
accoi-ds  with  the  well  settled  rule.  And  it  was  remarked, 
''If  the  defendants  ascertained  that  the  engine  was  not  what 
was  conti-acted  for,  they  might  have  rescinded  the  contract, 
they  might  have  refused  to  keep  the  engine  on  the  ground  that 
it  was  not  according  to  warranty,  and  then  they  might  look  to 
the  plaintiff  fur  the  damages  for  not  furnishing  one  according 
to  the  contract." 

Here  the  defendant  within  proper  time  notified  the  plaintiff 
to  take  away  the  machinery,  and  on  his  neglect  or  refusal  to 
take  it  promptly,  sent  it  to  him.  The  fact  is  not  in  the  case 
that  Henddidcson's  three-roll  gradual  reduction  mill  could  have 
been  made  to  work  successfully,  but  instead,  it  had  never  been 
tried  befor-e  nor  was  it  used  afterwards.  We  think  it  clear 
that  upon 'the  facts  found  by  the  Referee  the  plaintiff  is  not 
entitled  to  vecov^r  the  unpaid  instalment. 
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The  Referee  found  that  the  plaintiff  did  work  and  labor  for 
the  defendant  beyond  I'efitting  the  mill  under  the  contract,  to 
value  of  $267.57,  and  that  he  was  entitled  to  $175  because  of 
the  purchase  of  the  Dawson  roll.  Also  that  the  defendant 
advanced  moneys  for  the  plaintiff  amounting  to  $294.24. 
There  is  no  dispute  respecting  these  items. 

Judgment  reversed,  and  judgment  is  now  entered 
for  the  plaintiff,  Charles  K.  Bullock,  for 
$162.34  with  interest  from  July  17th,  1884. 

[Note. — The  object  of  a  "break  "  machine,  in  the  "gradual 
reduction  "  system  of  milling,  is  to  give  the  wheat-beny  its 
first  "cracking  or  breaking  "  after  the  berry  leaves  the  clean- 
ing machinery.  The  "  stuff"  or  "  feed  "  is  then  taken  through 
"spouts  "  and  "conveyers "  to  the  " bolts  "  where  the  "  separa- 
tions "  are  made  and  then  returned  sometimes  again  to  the 
"  break-rolls,"  to  be  re-cracked,  or  carried  to  other  parts  of  the 
mill,  such  as  "bran-rolls  "  ;  then  to  the  "purifiers,"  where  the 
solid  and  hard  inner  part  of  the  berry  is  separated  from  other 
parts  of  the  berry,  making  what  are  called  "  middlings."  The 
**  middlings  "  are  ground  on  rolls  and  make  the  best  or  "  patent 
flour,"  this  being  the  objectof  the  "gradual  reduction  system," 
of  milling  as  distinguished  from  the  old  or  burr-stone  system. 
In  the  "gradual  reduction  system"  of  milling  different  grades 
of  flour  are  being  made  during  the  process  of  separating  the 
"middlings"  or  best  portions  of  the  berry,  which,  when 
ground,  make  "patent  flour."] 


Schaeflfer  versus  Fowler. 

1.  If  one  holding  a  judgment  against  a  vendor  of  land  which  is  a 
lien  on  said  land  takes  an  order  on  the  vendees  of  said  land,  which  they 
accept,  for  the  amount  of  his  judgment,  not  as  a  payment  of  it  but 
merely  as  collateral  and  to  be  applied  only  when  collected,  it  is  subject 
to  all  the  equities  that  existed  between  the  drawer  and  the  acceptors  at 
the  time  it  was  drawn.  If  by  reason  of  the  woilhlessness  of  the  drawee^s 
title  which  he  covenanted  to  convey  to  the  acceptors  of  the  order  the  con- 
sideration has  failed,  the  order  is  as  worthless  in  the  hands  of  the 
drawee  as  if  it  were  in  the  hands  of  the  drawer. 

2.  One  who  has  taken  a  draft  for  a  pre-existing  debt  and  has  given 
no  other  consideration  for  it  is  not  a  holder  for  value.  The  acceptor 
may  set  up  any  ground  of  defense  against  the  drawee  which  would  be 
good  against  the  drawer. 

8.  The  joint  purchase  of  land  by  two  persons  does  not  make  them 
partners  in  the  legal  acceptation  of  that  term.  Such  joint  purchase  does 
not  Kive  the  one  power  to  indorse  for  both,  nor  to  accept  a  draft  of  the 
vendor  in  payment  of  the  purchase  money  of  said  land. 
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January  7th,  1886.  Before  Mkrcur,  C.  J.,  Gordon,  Pax- 
son,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas  No.  3,  of  Phila- 
delphia county :    Of  January  Term,  1885,  No.  95. 

This  was  an  action  of  assumpsit  brought  May  8d,  1879,  by 
John  T.  Fowler  trading  as  John  T.  Fowler  &  Co.  against 
George  W.  Arms  and  John  H.  SchaefFer,  late  trading  as  Arms 
&  SchaefFer.  The  Sheriff  served  John  H.  Schaeffer  and  re- 
turned "  nihil  hahet "  as  to  George  Arms  who  had  died  be- 
fore the  suit  was  brought. 

The  narr  alleged  the  drawing  of  a  certain  bill  of  exchange 
by  one  Christian  Sharer,  on  February  27th,  1877,  for  *522.01, 
which  the  defendants  accepted,  payable  on  April  1st,  1877,  and 
thereby  became  liable  to  pay  the  said  amount  to  the  plaintiff; 
it  also  contained  the  common  counts.  John  H.  Schaeffer  who 
appeared  alone  as  defendant,  pleaded  non  assumpsit^  payment, 
with  leave,  etc. ;  he  also  filed  an  affidavit,  under  the  rule  of 
court  denying  the  existence  of  any  partnership  with  Arms,  the 
co-defendant,  under  the  name  of  Arms  &  Schaeffer  or  any 
other  name,  in  relation  to  the  subject  matter  of  the  action,  to 
wit,  the  draft  upon  which  the  suit  was  brought.  The  plaintiff 
replied  7ion  solvit  and  issue. 

On  the  trial  before  Finletter,  J.  the  facts  appeared  as  fol- 
lows : — 

The  action  was  brought  by  the  plaintiff  on  the  following 
instrument : — 

Hannah  Furnace,  Feb.  27  th,  1877. 

Messrs  Arms  &  Schaeffer.  Please  pay  to  the  order  of 
John  T.  Fowler  &  Co.,  five  hundred  and  twenty-two  -^  dol- 
lars, and  charge  the  same  to  my  account.  $522.01. 

Christian  Sharer. 

[Indorsed.] 

Accepted.    Geo.  H.  Arms,  for  Arms  &  Schaefer. 

Payable.     April  Ist,  1877. 

The  question  of  the  consideration  for  the  same  depended  on 
the  following  facts : 

Christian  Sharer,  the  drawer,  owned  a  farm  in  Center 
county,  on  which  there  was  an  old  mine,  or  "hole  in  the 
ground,''  supposed  to  contain  silver;  he  entered  into  a  written 
agreement,  to  sell  the  farm  to  Messrs  Arms  &  Schaeffer. 
This  agreement  was  produced  by  the  defendant,  Schaeffer;  it 
was  dated  February  24th,  1877,  and  executed  under  seal  of  the 
parties  individually ;  the  consideration  was  $1,500,  of  which 
il;250  was  paid  at  the  execution ;  the  balance  was  to  be  paid  on 
or  before  April  1st,  1877 ;  the  quantity  of  land  was  said  to  be 
170  acres,  more  or  less ;  20  acres  were  to  be  re-conveyed  to 
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Sharer,  reserving  the  mineral  rights.  On  March  Slat,  1877,  a 
supplemental  agreement  was  entered  into  by  the  same  parties, 
also  individually,  by  which  the  time  for  the  delivery  of  the 
deed  was  extended  to  April  20th,  1877,  and  it  was  provided 
that  the  tract  should  be  surveyed  and  payment  made  at  the 
rate  of  $9  per  acre  for  the  number  of  acres  so  found.  It  was 
not  disputed  that  the  reason  of  the  delay  and  for  this  supple- 
mental agreement  was  the  suspicious  character  of  the  warrant 
and  letters-patent  in  Sharer's  title  which  made  it  doubtful 
whether  the  "old  mine"  was  really  on  his  farm.  The  evi- 
dence fails  to  show  that  Sharer  made  any  attempt,  to  comply 
with  the  terms  of  the  supplemental  agreement,  although  the 
defendants'  attorney  was  ready  to  make  payment  upon  such 
compliance.  No  deed  was  ever  delivered  to  either  of  the  de- 
fendants. 

At  tke  date  of  this  agreement,  February  24th,  1877,  John 
T.  Fowler,  the  defendant  in  error,  held  certain  judgments 
against  Christian  Sharer  in  the  Court  of  Common  Pleas,  of 
Centre  county,  aggregating  $522.01,  which  were  subsisting 
liens  on  the  property  sold  to  Arms  &  Schaeffer  under  the 
agreement  of  February  27th,  1877. 

Fowler  agreed  with  Sharer  that  he  would  accept  an  order 
on  Arms  &  Schaeffer,  who  owed  him  the  balance  of  the  pur- 
chase money  on  said  property,  and  would  credit  him  with  the 
proceeds  on  the  judgments. 

The  defendant  offered  to  prove  that  the  plaintiff  was  not  a 
bona  fide  holder  of  the  draft  for  value ;  that  the  consideration 
for  the  acceptance  of  the  order  in  question  failed  between  the 
original  parties ;  that  Fowley  had  notice  at  the  drawing  and 
acceptance  that  the  draft  was  only  a  part  payment  of  purchase 
money  of  land  sold  by  the  drawer  to  George  H.  Arms  and 
John  H.  Schaeffer  as  tenants  in  common,  and  that  the  sale  of 
the  land  fell  through  on  account  of  defects  in  Sharer's  title ; 
that  Fowler  was  not  a  bona  fide  holder  for  value  of  the  draft, 
and  that  therefore  the  draft  became  of  no  value  in  the  hands 
of  Fowler  who  had  knowledge  of  the  transactions,  and  took 
the  draft  subject  to  the  equities.  Objected  to.  Exception. 
(First  assignment  of  error.) 

The  defendant  presented,  inter  alia^  the  following  points: 

2.  If  the  jury  find  from  the  evidence  that  the  order  was 
accepted  by  George  H.  Arras,  in  part  payment  of  the  purchase 
money  of  certain  land  without  the  express  authority  of  Schaef- 
fer, Schaeffer  would  not  be  bound  by  the  acceptance,  and  the 
verdict  should  be  for  the  defendant.  Answer,  refused.  Ex- 
ception for  defendant.     (Second  assignment  of  error.) 

8.  If  the  jury  find  from  the  evidence  that  the  plaintiff  gave 
DO  consideration  for  this  draft,  then  he  is  not  entitled  to  re- 
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cover  thereon,  and  the  verdict  shonld  be  for  the  defendant. 
Answer,  refused.  Exception  for  defendant.  (Third  assign- 
ment of  error.) 

4.  If  the  jury  find  from  the  evidence  that  the  defendant 
and  Arms  were  acting  together  in  the  purchase  of  a  particular 
tract  of  land  to  be  used  for  mining  and  farming  purposes,  and 
that  Arms  accepted  tliis  draft  before  the  land  was  purchased, 
and  without  the  express  authority  of  Schaeffer,  then  the  plain- 
tiff is  not  entitled  to  recover,  and  the  verdict  should  be  for 
the  defendant.  Answer,  refused.  Exception  for  defendant 
(Fourth  assignment  of  error.) 

5.  If  the  jury  find  from  the  evidence  that  the  defendant  has 
given  prima.faeie  evidence  of  the  absence  of  any  original  con- 
sideration for  the  order  or  draft  in  question,  then  the  burden 
of  proving  the  consideration  is  cast  upon  the  plaintiff  as  payee; 
and  unless  the  evidence  produced  by  him  shall  have  aatisfied 
the  jury  that  there  was  a  valuable  consideration  given  for  the 
order  or  draft,  the  verdict  should  be  for  the  defendant.  An- 
swer, refused.     Exception  for  defendant. 

The  general  charge  of  the  court  was  as  follows : 

I  have,  by  ruling  out  certain  testimony,  relieved  you  of  some 
of  the  questions  which  have  been  discussed.  The  plaintiff 
claims  upon  a  draft  drawn  by  Christian  Shai*er  in  favor  of 
John  T.  Fowler  &  Co.,  upon  Messi*s.  Arms  &  Schaeffer.  This 
draft  is  accepted  in  the  following  words:  "Accepted.  Geo. 
H.  Arms,  for  Arms  &  Schaeffer,  payable  April  1st,  1877." 

[The  only  question  for  your  consideration  is.  Had  Arms 
authority  to  accept  the  draft  for  Arms  &  Schaeffer?] 

He  would  have  no  authority,  to  accept  in  this  form  unless 
he  and  Schaeffer  were  in  partnership. 

The  plaintiffs  must  establish  this  partnership  before  they* 
can  recover. 

Partnership  may  be  created  in  many  ways : 

1.  By  the  written  declarations  of  the  parties. 

2.  By  the  oral  declarations  of  the  parties. 

3.  By  the  acts  of  the  parties. 

[A  partnership  may  be  general  or  restricted.  It  may  be  for 
doing  all  things  possible,  and  ifmay  be  for  a  single  enterprise. 
Whatever  it  may  be  for,  or  however  it  may  be  created,  the 
one  partner  has  the  right  to  bind  the  others  in  all  matters 
pertaining  to  business  or  enterprise  in  which  they  may  be 
engaged.] 

[The  admitted  facts  in  this  case  are : 

1.  That  they  had  entered  into  articles  of  agreement  for  the 
])urchase  of  a  tract  of  land  for  the  purpose  of  miuiug  for 
silver,  and  paid  $250  on  account  of  the  purchase. 

2.  That  they  took  possession  of  the  land  and  worked  the 
old  mine,  and  made  experiments  upon  the  land. 


Digitized  by  VjOOQIC 


1886]  OF  PENNSYLVANIA.  455 

(Schaeffer  v.  Fowler.] 

8.  That  they  were  at  the  mine  together  two  or  three  times. 

4.  That  they  together  paid  the  expenses  of  mining  the  land.] 

In  this  case  there  is  no  evidence  of  any  written  articles  of 
co-partnership. 

The  partnership  must  be  found,  if  found  at  all  in  the  acts 
of  the  parties  and  in  their  declarations  and  conversations. 

[Whenever  parties  are  engaged  in  a  common  enterprise  they 
are  presumed  to  be  partners  in  that  enterprise  until  the  con- 
trary appears  in  evidence.  If  the  evidence  shows  that  Arms 
&  Schaeffer  were  engaged  in  a  common  enterprise,  and  the 
draft  was  accepted  in  furtherance  of  that  enterprise,  then 
Arras  had  a  right  to  accept  for  himself  and  Schaeffer.] 
.    What  were  the  declarations  of  the  parties? 

The  plaintiff  has  shown  by  several  witnesses : 

1.  That  they  spoke  of  each  other  as  partners. 

2.  They  spoke  of  the  business  as  the  business  of  both. 

8.  They  acted  together  in  the  purchase  of  the  land  and 
working  the  land. 

4.  They  both  spoke  of  this  draft  after  the  acceptance  as 
their  draft ;  as  a  draft  they  had  to  pay. 

If  this  evidence  is  believed  it  establishes  a  co-partnership, 
and  fixes  the  liability  of  Arms  &  Schaeffer.  • 

This  evidence  is  met  only  by  the  evidence  of  Schaeffer,  who 
says  he  never  was  in  partnership  with  Arms. 

He  does  not,  however,  that  I  recollect,  deny  any  of  the  acts 
or  declarations  mentioned  by  the  witnesses  for  the  plaintiff. 

If  there  was  no  partnership,  Arms  had  no  authority  to 
accept  the  draft  without  the  express  authority  of  Schaeffer. 

If,  however,  the  draft  was  accepted  without  authority,  but 
acquiesced  in  afterwards  by  Schaeffer,  that  would  make  both 
•  Arms  and  Schaeffer  responsible  upon  the  draft. 

There  is  some  evidence  upon  this  subject  which  the  jury 
will  consider,  if  they  find  that  there  was  no  partnership.  If 
there  was  a  partnership  it  will  not  be  necessary  to  consider 
this  evidence. 

As  one  of  the  witnesses  testified  that  Arms  said  to  Schaeffer, 
**The  draft  is  due,"  and  that  they  went  to  the  bank  to  have 
the  bank  extend  the  time  of  payment  to  the  20th  of  April. 
^  To  recover,  the  plaintiff  must  show  either  that  there  was  a 
partnership  between  Arms  &  Schaeffer,  or  that  Schaeffer 
acquiesced  in  the  acceptance. 

If  they  have  established  neither  of  them,  the  verdict  must 
be  for  the  defendant. 

Verdict  for  the  plaintiff  for  $748.04,  and  thereupon  judg- 
ment, whereupon  the  defendant  took  this  writ,  assigning  for 
error  the  rejection  of  his  offer  of  evidence  as  set  forth  in  the 
first  assignment  of  error  above,  the  refusal  of  his  points,  and 
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those  portions  of  the  general  charge  included  within  the 
brackets. 

Eenry  M.  Dechert^  for  plaintiff  in  error. — There  is  no  donbt 
but  that  the  maker  of  a  note  or  acceptor  of  a  draft  is  liable  to 
an  innocent  bona  fide  holder  although  he  made  the  note  or 
accepted  the  draft  for  the  accommodation  of  the  payee  or 
drawer ;  but  it  may  be  otherwise  where  the  holder  did  not 
receive  it  in  the  ordinary  course  of  business,  and  for  a  ralu- 
able  consideration,  or  after  notice.  In  a  suit  by  the  indorsee 
of  a  bill  against  the  acceptor,  the  question  whether  the  plain- 
tiff was  a  bcmafide  holder  without  notice  should  be  left  to  the 
juiy:  Boggs  v.  Lancaster  Bank,  7  W.  &  S.,  331;  Barnett  r. 
Offerman,  7  Watts,  180;  Swain  v.  Ettling,  8  Casey,  436; 
Kirkpatrick  v.  Muirheid,  4  Harris,  117 ;  s.  c.  9  Id.,  237. 

It  is  submitted,  therefore,  that  the  plaintiff  in  error  was 
clearly  entitled  to  offer  proof  showing  that  he  received  noth- 
ing for  his  liability,  and  that  the  aefendant  in  error  gave 
nothing  for  his  title,  and  that  the  evidence  in  the  case  re- 
quired the  submission  of  the  question  of  consideration  to  the 
jury. 

Fowler  took  the  draft  without  giving  value  for  it,  but  only 
as  collateral  security  for  the  debt  of  the  drawer,  and  with 
knowledge  of  the  dealings  between  Sharer,  Schaeffer  and 
Arms. 

The  mere  acceptance  from  a  debtor  of  his  own  note  or  the 
note  of  a  third  person,  in  case  of  an  antecedent  indebtedness, 
is  not  a  payment  of  the  indebtedness.  In  the  absence  of  a 
special  agreement  it  must  be  considered  as  a  conditional  pay- 
ment or  as  collateral  security.  The  debtor  continues  liable 
for  his  own  debt  in  the  event  of  a  failure  of  payment  of  the 
note  thus  given  or  transferred :  Hunter  v.  Moul,  2  Out.,  18, 
citing  Leas  v.  James,  10  S.  &  R.,  807  ;  McGwin  v.  Holmes,  2 
Watts,  121 ;  Weakly  v.  Bell,  9  Id.,  278 ;  Mclntyre  v.  Ken- 
nedjs  6  Casey,  448 ;  Brown  v.  Scott,  1  P.  F.  S.,  857  ;  League 
V.  Waring  &  Co.,  4  Norris,  244. 

It  has  been  held  that,  as  the  drawing  or  accepting  of  bills 
is  not  in  general  necessary  in  a  farming  or  mining  concern, 
bills  accepted  by  one  of  the  partnei*s  in  such  a  concern,  with- , 
out  express  authority,  do  not  bind  the  firm.  And  partners 
not  in  trade  cannot  bind  each  other  by  bills.  Therefore  one 
attorney,  who  is  partner  with  another,  has  not,  from  that  rela- 
tion alone,  power  to  bind  his  co-partner  by  a  bill  or  note,  any 
more  than  have  partners  carrying  on  business  as  brokers  by 
getting  orders  on  commissions  and  dividing  the  expenses: 
Byles  on  Bills,  No.  45,  citing  Greenslade  v.  Dower,  7  B.  &  C, 
635 ;  Dickinson  v.  Valpy,  10  Id.,  128 ;  Hedley  v.  BainbridgCi 
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8  L.  B.,  316  ;  Forster  v.  Mackworth,  L.  R.,  2  Ex.,  163 ;  Bal- 
lou  V.  Spencer,  4  Cow.,  163. 

One  partner  in  a  non-trading  partnership  cannot  bind  his 
co-partner  by  a  bill  or  note  drawn,  accepted  or  indorsed  by 
him  in  the  firm  name,  even  though  it  be  for  a  debt  of  the  firm, 
unless  either  he  has  express  authority  therefor  from  his  co- 
partner, or  the  giving  of  such  instruments  is  necessary  to  the 
carrying  on  of  the  partnership  business,  or  is  usual  in  similar 
partnerships,  and  the  burden  is  upon  the  party  suing  on  such 
note  or  bill  to  prove  such  authority,  necessity  or  usage:  Smith 
V.  Sloan,  87  Wis.,  285. 

Agricultural  partners  whose  business  merely  relates  to  the 
carrying  on  of  a  farm,  have  no  such  authoritv:  Kimber  v. 
Bullitt,  22  How.,  267  ;  Urquhart  v.  Powell,  64  Ga.,  29 ;  Dick- 
inson V,  Valpy,  10  Barn.  &  Cress.,  128. 

Franklin  Swayne^  (Charles  F.  Hinckle  and  A,  A,  Stevens 
with  him,)  for  the  defendant  in  error. — It  is  not  claimed  by 
plaintiff  in  error  that  there  was  any  fraud,  deception  or  mis- 
appropriation in  the  making,  procurement  and  use  of  this 
draft  by  Sharer  or  Fowler.  The  only  defence  set  up  against 
it  in  the  court  below  by  plaintiff  in  error  was  want  of  con- 
sideration and  authority  of  Arms  to  accept  the  same ;  and  the 
entire  burden  of  the  specifications  of  error  is  that  the  learned 
court  below  did  not  submit  these  two  questions  to  the  jury. 

The  court  did  not  prevent  plaintiff  in  error  from  trying  to 
show  that  defendant  in  eiTor  was  not  a  bona  fide  holder  for 
value  of  the  draft,  but,  on  the  contrary,  gave  him  the  widest 
possible  latitude  in  offering  evidence. 

The  sufficiency  of  the  evidence  is  a  preliminary  question 
for  the  court;  not  whether  there  is  literally  any  evidence,  but 
whether  there  is  any  upon  which  a  jury  can  properly  proceed 
to  find  a  verdict  for  the  party  producing  it,  and  upon  whom 
the  burden  of  proof  is  imposed  :  Com'rs  of  Marion  County  v. 
Clark,  94  U.  S.  S.  C,  278  ;  Hickman  v.  Jones,  9  Wall.,  197 ; 
Toomey  v.  Railway  Co.,  8  C.  B.  (N.  S.)i  150 ;  Galbraith  v. 
Zimmerman,  12  W.  N.  C,  58 ;  Phillips  v.  Meily,  4  Out.,  874 ; 
Heysham  v.  Dettre,  8  Norris,  608. 

A  case  should  not  be  submitted  to  the  jury  where  the  evi- 
dence is  so  insufficient  that  the  court  ought  not  to  sustain  a 
verdict  found  thereon :  Cauffman  v.  Long,  1  Norris,  72 ;  Wil- 
son V.  Mitchell,  5  Out.,  505. 

The  acceptance  stamped  on  the  di*aft  all  the  qualities  of 
commercial  paper,  and  so  it  must  be  treated. 

The  mere  knowledge  of  the  holder  of  the  terms  of  the  ar- 
rangement between  the  drawer  and  the  acceptor  is  not  mate- 
riah    The  payee  looks  only  to  the  terms  of  the  acceptance, 
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and  that  when  he  has  acted  in  good  faith  he  is  not  to  be  preju- 
diced by  the  acts  of  the  drawer :  Craig  v.  Sabbitt,  8  Harris^ 
238 ;  Carpenter  v.  Nat.  Bank,  42  Leg.  Int.,  48. 

It  is  no  ground  of  defence  to  an  action  against  the  acceptor 
of  a  bill  that  the  holder  was  informed  that  it  was  accepted  in 
consideration  of  an  executory  contract:  Davis  et  al.  v.» 
McCready,  17  N.  Y.,  230:  Lord  v.  Ocean  Bank,  8  Harris, 
384 ;  Twining  v.  Hunt,  7  W.  N.  C,  223 ;  Carpenter  v.  Nat. 
Bank,  42  Leg.  Int.,  48. 

Gordon,  J.  What  evidence  is  there  that  Arms  and  Schaef- 
fer were  partners  in  the  purchase  of  the  land?  They  are 
tenants  in   common. 

SwAYNE.  They  called  each  other  partners.  Schaeflfer  knew 
of  the  acceptance  of  the  order,  and  acquiesced  in  it. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court, 
February  1st,  1886. 

The  facts  of  this  case  are  few,  and  easy  of  comprehension. 
On  the  24th  of  February,  1877,  Christian  Sharer  entered  into 
a  written  agreement  with  George  H.  Arms  and  John  H. 
Schaeffer  to  sell,  and  upon  full  payment  of  the  purchase 
money  convey,  by  a  good  and  suflBcient  deed  to  the  said  Arms 
and  Schaffer  a  certain  tract  of  land  therein  described.  It  also 
appears  from  the  evidence  that  John  T.  Fowler,  the  plaintiff 
below,  held  certain  judgments  against  Sharer  which  were  a 
lien  on  the  land  embraced  in  the  above  mentioned  agreement. 
By  an  arrangement  between  Sharer  and  Fowler  the  latter 
agreed  to  accept  an  order  on  Arms  &  Schaeffer,  and  apply 
the  proceeds  to  the  judgments.  Accordingly  an  order  was 
drawn  by  Sharer  in  favor  of  Fowler,  in  the  sum  of  five  hun- 
dred and  twenty-two  dollars  and  ninety-one  cents,  and  ac- 
cepted by  George  H.  Arms  for  Arms  &  Schaeffer.  This 
acceptance  is  the  subject  of  the  present  suit.  There  is  no 
dispute  as  to  the  fact  that  this  order  was  drawn  on  account 
of  the  purchase  money  due  from  the  acceptors  to  the  drawer, 
and  the  question  now  is  as  to  the  power  of  Arms  to  accept  for 
Schaeffer.  It  was  a  mistake  in  the  court  below  to  assume  that 
the  joint  purchase  of  the  land  made  the  defendants  partners 
in  the  legal  acceptation  of  that  term,  or  that  this  fact  gave 
the  one  power  to  indorse  for  both.  There  was  some  evidence 
that  they  were  partners  in  the  mining  operation  conducted  on 
the  property,  but  as  to  the  land  itself  they  were  but  tenants 
in  common,  and  their  status  as  such  was  conclusively  fixed  by 
the  articles  of  agreement.  It  follows,  that  since  the  order 
was  for  purchase  money,  the  power  of  Arms  to  accept  as  he 
did  should  have  been  proved  by  som€  evidence  of  a  direct 
warrant,  whether  in  writing  or  parol,  from  Schaeffer,  and  the 
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jury  ought  not  to  have  been  permitted  to  infer  such  power  on 
the  hypothesis  of  a  partnership.  Apfain  :  if  this  paper  was 
taken  by  Fowler,  not  as  payment  on  his  judgment,  but  merely 
as  collateral,  and  to  be  applied  only  when  collected,  it  was 
subject  to  all  the  equities  that  existed  between  the  drawer 
and  the  acceptors  at  the  time  it  was  drawn.  Under  circum- 
stances such  as  here  stated  the  order  must  be  regarded  only 
as  a  pledge  or  deposit  for  the  security  of  an  antecedent  debt, 
and  must,  under  our  Pennsylvania  authorities,  be  regarded  as 
having, passed  to  the  holder  without  consideration,  hence  sub- 
ject to  any  lawful  set-off  or  defence  to  which  Arms  &  Schaef- 
fer  were  entitled  as  against  Sharer  at  the  time  it  was  accepted. 
The  Pennsylvania  cases  cited  by  the  defendant  in  error,  as 
opposed  to  what  is  here  stated,  are  not  in  point.  They  will 
be  found  on  examination  to  support  a  rule  about  which  there 
is  no  dispute,  and  one  having  no  applicability  to  the  case  in 
hand ;  that  is,  that  the  maker  of  accommodation  paper  can- 
not set  up  want  of  consideration  as  a  defence  against  it  in  the 
hands  of  one  to  whom  it  has  been  pledged  as  collateral  se- 
curity for  an  antecedent  debt.  But  the-  reason  given  for 
this  doctrine  is  stated  by  Mr.  Chief  Justice  Black,  in  Lord 
V.  The  Ocean  Bank,  8  Har.,  824,  to  be  because  accommo- 
dation paper  is  a  loan  of  the  maker's  credit  without  restric- 
tion as  to  the  manner  of  its  use.  In  this  very  case,  however, 
we  have  from  this  same  learned  Chief  Justice  the  following 
statement :  ^^  It  has  been  ruled  in  several  cases  that  one  to 
whom  a  negotiable  instrument  has  been  indorsed  for  a  pre- 
existing debt,  who  has  given  no  other  consideration  for  it, 
is  not  a  holder  for  value.  The  maker,  it  is  said,  may  aver 
any  ground  of  defence  against  the  indorsee  of  such  note 
which  would  have  been  competent  against  the  pavee."  The 
order  befoi'e  us  was  not  accepted  as  a  matter  of  accommo- 
dation, but  in  consideration  of  what  was  then  supposed  to 
be  a  debt  due  to  Sharer,  and  if  by  reason  of  4he  worthless- 
ness  of  his  title  to  the  land  which  he  covenanted  to  convey 
to  the  acceptors  the  consideration  has  failed,  that  order  is  as 
worthless  in  the  hands  of  the  plaintiff  as  if  it  were  still  in 
the  possession  of  Sharer.  By  reason  of  the  mistakes  thus 
pointed  out,  we  feel  ourselves  constrained  to  sustain  the  seve- 
ral assignments  of  error,  and  send  the  case  back  for  a  re-trial. 
The  judgment  of  the  court  below  is  reversed^ 
and  a  venire  de  novo  awarded. 
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Walls'  Appeal. 

1.  The  parol  promise  of  a  decedent  to  the  mother  of  his  niece,  that  if 
she  would  let  his  niece  stay  with  him  and  his  wife  she,  the  niece,  should 
have  a  good  home  as  long  as  he  lived,  and  at  his  death  he  would  pro- 
vide for  her ;  that  she  should  never  want  as  lon^  as  she  lived — ^if  a  con- 
tract, is  not  capable  of  being  enforced  because  its  terms  are  hopelessly 
indefinite  and  uncertain  as  to  length  and  amount  of  service,  as  well  as 
to  the  compensation  to  be  given.  9 

2.  A  parol  contract  of  a  decedent  to  give  the  plaintiff  a  portion  of  his 
estate  in  consideration  of  services  rendered,  even  if  capable  of  being 
enforced,  can  only  be  enforced  when  clearlj  proved  by  oirect  andpos^ 
tive  evidence,  and  when  its  terms  are  defimte  and  certain. 

3.  Claims  of  this  nature  should  receive  the  closest  and  most  careful 
scrutiny. 

4.  Graham  v.  Graham's  ExYs,  10  Casey  475,  followed. 

January  11th,  1886.  Before  Mbrcur,  C.  J.,  Gordon, 
Trtjnkey,  Sterrbtt,  Gbben  and  Clark,  JJ.  Paxson,  J., 
Absent. 

Appeal  from  the  Orphans'  Court  of  Philadelphia  County: 
Of  January  Term,  1885,  No.  178. 

Appeal  from  a  decree  of  said  court  sustaining  exceptions  to 
the  adjudication  of  the  Auditing  Judge  in  the  distribution  of 
the  estate  of  Joseph  Heathcote,  deceased,  Benjamin  Sharp 
executor,  amounting  to  $9,286.18,  and  making  a  final  adjudi- 
cation of  the  same. 

The  facts  of  the  case  sufficiently  appear  from  the  opinion  of 
the  Auditing  Judge,  Hanna,  P.  J.,  and  the  opinion  of  the 
court,  delivered  by  Penrose,  J.,  in  sustaining  exceptions  to 
the  adjudication  of  the  Auditing  Judge. 

The  following  is  the  opinion  of  the  Auditing  Judge : 

Testator  died  April  11th,  1888,  in  England,  he  being  there 
on  a  visit.  On  May  4tb,  1883,  his  last  will  and  testament, 
dated  December  18th,  1881,  with  a  codicil  dated  May  18th, 
1882,  was  duly  admitted  to  probate  in  the  register's  office  of 
this  county. 

Testator  left  neither  widow  nor  children,  his  wife  having 
died  December  4th,  1881.  By  his  said  will  he  bequeathed 
and  devised  to  his  brother,  Thomas  Heathcote,  of  London, 
England,  absolutely  one  full  half  part  of  his  entire  estate. 
Out  of  the  remaining  half  part  he  bequeathed  to  his  niece, 
Maud  Heathcote,  five  thousand  dollars ;  to  his  sister,  Sophia 
Brockelhurst,  one  thousand  dollai*s ;  and  to  his  niece,  Annie 
Walls,  his  sisters-in-law,  Clara  Appleton  and  Annie  Cox,  and 
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his  brothers-in-law,  George  Pearson,  Robert  Pearson  and  Al- 
fred Pearson,  each  two  hundred  and  fifty  dollars  ;  and  to  his 
brother,  Thomas  Heathcote,  all  the  rest  and  residue  of  his 
estate.  By  the  codicil  testator  bequeathed  all  the  property 
and  estate  which  he  may  acquire  and  take  under  the  will  of 
Clara  Appleton,  sister  of  his  deceased  wife,  unto  Samuel  Ap- 
pleton,  husband  of  said  Clara  Appleton.  The  following  claims 
were  presented  against  the  estate  : 

First.  That  of  Mrs.  Annie  Walls  to  recover  upon  a  contract 
alleged, to  have  been  made  by  testator  in  consideration  of  ser- 
vices rendered,  and  to  be  rendered  by  her  to  himself  and  wife, 
to  amply  provide  for  her  by  will  so  that  she  should  never  want 
as  long  as  she  lived.     The  claim*  was  objected  to. 

From  the  evidence  presented  in  support  of  the  claim  it  ap- 
peared that  testator  and  his  wife,  together  with  the  claimant 
and  her  mother,  came  to  this  country  from  England  nearly 
thirty  years  ago. 

Claimant  was  a  niece  of  testator's  wife,  and  then  a  child 
about  six  years  of  age.  Her  mother  and  testator's  wife  were 
sisters.  Testator  and  his  wife  had  no  children,  and  becoming 
attached  to  claimant  they  took  her  into  their  family  to  edu- 
cate, clothe  and  maintain  as  their  own  child.  They  sent  her 
to  school  until  she  was  about  twelve  years  of  age.  Testator's 
wife  in  the  meantime  carried  on  the  business  of  a  dressmaker, 
and  as  claimant  had  grown  old  enough  to  be  useful  in  the 
work  of  the  household,  she  was  taken  from  school  and  re- 
quired to  perform  the  labor  and  services  of  a  domestic  ser- 
vant. It  did  not  appear  that  any  regularly  employed  servant 
did  the  work  of  the  household  for  any  length  of  time  after 
claimant  was  taken  from  school.  Nor  did  it  appear  that  she 
ever  received  any  compensation  or  wages  in  addition  to  her 
clothing  and  maintenance.  Testator's  wife  was  severe  and 
exacting  in  the  treatment  of  her  niece,  and  on  one  occasion 
when  the  latter  was  about  fourteen  years  of  age  severely  pun- 
ished her,  when  her  mother  entered  the  house  and  protested 
against  such  treatment  of  her  child,  and  declared  she  would 
not  permit  it,  and  would  take  her  away.  Testator  was  pres- 
ent and  pacified  claimant's  mother  by  stating  that  if  she  would 
permit  her  to  remain  with  him  and  his  wife  he  would  see  that 
she  was  treated  differently ;  that  she  should  have  a  good  home 
as  long  as  he  lived,  and  at  his  death  he  would  provide  for  her, 
and  that  she  should  never  want  as  long  as  she  lived. 

In  consequence  of  these  statements  and  promises  claimant 
was  permitted  by  her  mother  to  remain,  and  she  continued  to 
live  with  testator  and  wife,  performing  all  the  household  work, 
and  in  addition  assisting  testator's  wife  in  her  business  by  sew- 
ing at  night  after  the  domestic  labor  of  the  day,  continuously. 
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except  durinp:  the  interval  of  a  visit  to  England  with  testator 
and  wife  until  the  year  1878,  when  claimant  married,  and  tes- 
tator and  his  wife  again  visited  England.  Upon  their  return 
to  this  country  they  again  commenced  housekeeping,  and 
claimant,  although  married,  returned  to  their  home  and  per- 
formed the  services  of  a  domestic.  Her  husband  being  a  sea- 
man was  frequently  absent.  This  was  repeated  frequently 
during  the  years  subsequent  to  the  marriage  of  claimant,  and 
the  testator  and  wife  on  many  occasions  expressed  their  grati- 
tude for  the  services  of  claimant  bestowed  upon  them.  The 
former  more  than  once  declared  his  intention  of  providing 
liberally  for  claimant  in  consideration  of  what  she  had  done, 
and  promised  so  to  do,  not  only  in  her  presence  but  to  other 
persons  who  communicated  to  her  the  declarations  made  by 
him,  and  also  those  of  his  wife,  ratified  and  adopted  by  him. 
Notwithstanding  these  promises  and  assurances  testator  on 
December  13th,  1881,  executed  his  will,  bequeathing  to  claim- 
ant only  the  sum  of  two  hundred  and  fifty  dollars,  his  wife 
having  died  a  few  days  prior  to  the  date  of  the  will.  On 
June  26th,  1882,  he  sailed  for  England,  and  died  there  April 
11th,  1883. 

This  claim  is  not  to  recover  for  the  services  of  claimant 
rendered  to  testator  and  his  wife,  as  a  domestic  servant,  upon 
a  quantum  meruit;  nor  is  it  brought  to  recover  upon  a  prom- 
ise to  leave  her  a  legacy.  Both  of  which  positions  could  not 
be  sustained.  But  it  is  a  claim  to  recover  damages  for  the 
non-performance  of  a  promise  and  agreement  of  testator,  in 
consideration  of  which  claimant  rendered  during  a  series  of 
years  valuable  and  meritorious  services.  And  that  contract, 
as  proved,  was  not  only  to  amply  compensate  claimant,  but  to 
such  an  extent  "  that  she  should  never  want  as  long  as  she 
lived."  The  making  of  the  original  promise  was  proved  by  a 
single  witness,  it  is  true,  but  she  was  reliable,  trustworthy, 
disinterested  and  unimpeached.  She  is  corroborated  by  proof 
of  subsequent  declarations  and  acknowledgments  of  such  a 
promise  made  both  by  the  testator  and  his  wife ;  those  by  the 
latter  communicated  to  him  and  adopted  by  him.  They  were 
repeated  after  claimant  had  married  and  left  the  house  of  tes- 
tator, and  after  the  greater  part  of  the  services  had'  been  ren- 
dered by  her. 

The  promise  and  undertaking  having  been  proved,  it  is  next 
to  be  considered  whether  it  is  of  sufficient  certainty  and  pre- 
cision to  be  enforced. 

There  is  no  question  that  the  consideration  required  of 
claimant  was  given.  She  remained  in  the  service  of  testator 
long  after  she  attained  her  majority.  The  promise  is  not 
indefinite  and  uncertain  as  in  Graham  v.  Graham,  10  Casey 
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475,  wliich  was  a  promise  to  leave  to  the  plaintifif  "  as  much 
as  to  any  relation  on  earth,"  but  is  analogous  to  that  in 
Thompson  v.  Stephens,  21  P.  P.  S.  161,  where  the  promise 
was  if  she  would  stay  with  him  as  long  as  he  lived  he  would 
provide  and  give  her  full  and  plenty  after  he  was  gone  so  that 
she  need  not  work."  And  this  was  held  suflBciently  certain 
and  definite. 

Again,  in  Cottrell's  Estate,  2  W.  N.  C.  237,  where  the 
claimant  rendered  the  testator  services  as  a  nurse  and  attend- 
ant, and  in  consideration  of  which  he  promised  to  leave  her 
"  independent  rich,"  and  that  "  he  would  take  care  of  her 
and  leave  her  in  good  circumstances  after  his  death,"  the 
court  held  the  contract  sufficient  to  support  an  award  in  favor 
of  the  claimant. 

The  present  case  is  distinguished  from  Pollock  v.  Ray,  4 
Norris  428.  In  that  case,  Sharswood,  J.,  who  also  wrote 
the  opinion  of  the  court  in  Thompson  v.  Stevens,  said  **  All 
the  declarations  proved  were  only  indicative  of  an  intention 
to  leave  the  plaintifif  a  legacy — to  provide  for  her  by  will."  It 
was  not  attempted  to  prove  any  contract  by  the  testator,  or 
that  any  services  were  rendered  in  pursuance  of  a  contract. 
And  in  regard  to  the  promise  in  this  case  by  testator,  it  would 
be  equally  valid  if  made  after  the  services  had  been  performed. 
Snyder  v.  Castor's  Admr.,  4  Yeates  353,  approved  in  Thomp- 
son V.  Stevens. 

The  Auditing  Judge  is  consequently  of  opinion  that  the 
claimant  has  proved  such  a  contract  as  can  be  enforced.  This 
being  the  case  the  next  question  is,  what  amount  shall  be 
awarded  to  her  for  non-compliance  by  testator  with  his  agree- 
ment and  contract.  This  was  to  provide  for  her  at  his  death, 
"that  she  should  never  want  as  long  as  she  lived."  There 
was  no  evidence  upon  the  subject,  but  the  evident  intention 
of  testator  was  to  provide  for  her  a  reasonable  livelihood,  hav- 
ing in  view  the  magnitude  of  his  own  estate,  and  the  probable 
station  in  life  of  claimant.  He  intended  to  keep  her  from 
penury  and  want. 

By  analogy  to  the  cases  upon  the  subject  in  view  of  testa- 
tor's bequest  to  his  niece  mentioned  in  the  will,  and  all  the 
circumstances  developed  by  the  evidence,  the  Auditing  Judge 
has  reached  the  conclusion  that  the  sum  of  live  thousand  dol- 
lars would  be  a  fair  and  reasonable  amount  to  award  claimant 
as  full  compensation,  and  the  same  is  accordingly  awarded  to 
her.  It  is  not  overlooked  that  testator  bequeathed  the  claim- 
ant the  sum  of  two  hundred  and  fifty  dollars.  But  this  was 
a  gratuity,  and  not  in  payment  to  claimant  in  perfonnance  of 
his  contract  and  agreement  to  provide  for  her. 

Exceptions  were  filed  to  the  adjudication  allowing  Annie 
Walls  five  thousand  dollars. 
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The  following  is  the  opinion  of  the  court,  delivered  by 
Penrose,  J.,  sustaining  the  exception  : 

It  is  perfectly  well  settled  that  an  action  will  lie  against  the 
estate  of  a  decedent  for  breach  of  an  agreement  to  make  pro- 
vision by  will  for  one  who,  at  the  request  of  the  promisor,  has 
performed  services  for  him ;  and  that  compensation  may  also 
he  demanded  where  the  claim  is  not  barred  by  the  Statute  of 
Limitations  for  services  rendered  by  request,  even  if  the  per- 
son rendering  them  did  so  in  expectation  of  a  legacy :  Addi- 
son on  Contracts,  *58 ;  Roberts  v.  Swift,  1  Yeates  209 ; 
Thompson  v.  Stevens,  21  P.  F.  S.,  161,  etc.  It  is  different,  of 
course,  where  services  have  been  rendered  without  request,  in 
the  hope  of  receiving  a  legacy,  and  where,  consequently,  there 
is  no  contract  whatever  on  the  part  of  the  party  receiving 
them.  But,  as  was  said  by  Judge  Strong  in  Graham  v.  Gra- 
ham, 10  Casey  481,  such  cases  are  "  always  dangerous,  and, 
when  they  rest  upon  parol  evidence,  they  should  be  strictly 
scanned.  Especially  when  an  attempt  is  made,  under  cover 
of  a  parol  contract,  to  effect  a  distribution  different  from  that 
which  the  law  makes,  or  that  which  the  decedent  has  directed 
by  his  will,  should  it  meet  with  no  favor  in  a  court  of  law, 

Such  contract  may  be  enforced  only  when  it  is  clearly 

proved  by  direct  and  positive  testimony,  and  where  its  terms 
are  definite  and  certain." 

In  the  case  now  under  consideration,  Mrs.  Walls,  the  claim- 
ant, was  brought  to  this  country  when  a  young  child  by  the 
decedent,  of  whose  wife  she  was  the  niece.  She  remained 
with  him  as  a  member  of  his  family  for  about  eighteen  years, 
when  she  married  and  removed  to  her  husband's  home  in 
Vineland,  N.  J.,  though  at  various  subsequent  times  she  re- 
turned with  one  or  more  of  her  children,  and  made  visits  of 
greater  or  less  duration.  Her  marriage  took  place  about  ten 
years  before  the  decedent's  death.  The  parties  appear  to  have 
been  in  comparatively  humble  circumstances ;  and  when  the 
claimant,  who  was  only  six  yeara  of  age  when  she  became  a 
member  of  the  fanjily,  grew  old  enough,  she  assisted  her  aunt 
in  doing  the  work  of  the  house,  and  finally,  it  would  seem, 
during  the  latter  years  of  her  stay  attended  to  it  altogether 
herself.  She  now  claims  that  the  decedent  promised,  in  con- 
sideration of  her  services,  and  of  her  remaining  with  him  for 
the  time  she  did,  to  make  such  provision  for  her  by  his  will  as 
would  support  her  for  life. 

The  only  evidence  of  anything  like  an  express  contract  on 
the  part  of  the  decedent  to  compensate  the  services  thus  ren- 
dered is  found  in  the  testimony  of  Mrs.  Dukes,  the  material 
parts  of  which  are  as  follows  :  "  I  knew  Mr.  and  Mi's*.  Heath- 
cote  during  their  lifetime.     My  former  occupation  was  dress- 
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making ;  I  learned  my  trade  with  Mrs,  Heathcote.  I  lived  in 
the  house  with  them  for  seven  or  eight  years.  I  did  the  work 
of  the  house  until  Annie  was  twelve  years  old,  when  she  was 
taken  away  from  school  and  had  to  do  it.  She  continued  to 
do  that  until  she  was  married.  I  left  there  in  1864.  She  was 
about  fourteen  years  of  age  then.  I  heard  an  interview  be- 
tween her  mother  and  Mr.  Heathcote,  in  reference  to  Annie* 
a  week  or  two  before  I  left Her  aunt  had  been  beat- 
ing her,  and  her  mother  came  in  and  she  said  she  would  take 
her  away;  that  she  would  not  have  her  daughter  treated  that 
way;  that  she  had  been  made  a  slave  of  all  her  life  ever  since 
she  was  there.  Her  uncle  stepped  up  and  said  if  she  should 
let  her  stay  that  things  would  be  diflFerent ;  that  she  would 
have  a  good  home  as  long  as  he  lived,  and  at  his  death  he 
would  provide  for  her;  that  she  should  never  want  as  long  as 
she  lived.  Annie's  mother  agreed  to  let  her  stay,  and  she 
stayed  until  she  was  married.  After  I  left,  Annie  had  to  do 
the  housework  and  sew,  too This  conversation  oc- 
curred about  twenty  years  ago." 

Assuming  that  the  testimony  of  the  witness  as  to  what  had 
thus  been  said  twenty  years  before  was  entirely  accurate,  and 
that  the  claimant,  upon  becoming  of  age,  might  avail  herself 
of  a  contract  made  for  her  during  her  minority,  it  still  remains 
that,  to  entitle  her  to  its  benefits,  her  own  part  of  the  contract 
must  be  fully  performed.  Bearing  in  mind  the  principles 
already  stated  which  govern  cases  of  this  character,  the  fair 
interpretation  of  the  contract  testified  to  is  that  the  claimant 
should  "stay  with"  the  decedent  as  long  as  he  lived  as  the 
consideration  of  his  promise  to  furnish  her  with  a  home  while 
he  lived  and  provide  for  her  at  his  death.  She  did  not  do 
this,  but  left  him  and  went  to  her  own  home,  where  she  resided 
at  the  time  of  his  wife's  death  and  of  his  own.  Having  thus 
voluntarily  put  an  end  to  the  contract  the  obligation  ceased, 
and  neither  party  was  bound  by  it  any  longer.  Compensation 
for  services  theretofore  rendered,  if  it  could  be  demanded  at 
all,  could  only  have  been  under  a  qiuintum  meruit  upon  an 
implied  contract;  and  such  claim,  when  the  decedent  diedt 
wsis  barred  by  the  Statute  of  Limitations. 

The  case  thus,  it  would  seem,  becomes  identical  with  Pol- 
lock V.  Ray,  4  Norris,  428,  where  a  similar  claim  was  rejected 
by  the  Supreme  Court. 

That  the  parties  themselves,  eight  years  after  the  occur- 
rence related  by  Mrs.  Dukes,  regaided  the  decedent  as  under 
no  obligation,  is  demonstrated  by  the  evidence  of  Dr.  Ingra- 
ham,  who  was  also  called  as  a  witness  by  Mi*s.  Walls,  the 
claimant.  In  1872  or  1873,  it  was  supposed  that  her  mother, 
Mrs.  Elkton,  was  about  to  die,  and  Mrs.  Heathcote,  having 
1  Amermax — 80 
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been  telegraphed  for,  went  to  VineLmd.  Finding  her  in  great 
distress  of  mind,  Mrs.  Heathcote  asked  her  the  cause.  Her 
reply  was  that  it  was  because  of  her  great  anxiety  as  to  what 
would  become  of  her  daughter,  who,  in  the  event  of  her  death, 
"  would  be  left  without  any  means  for  her  sustenance  or  any- 
thing of  that  sort."  To  this  Mrs.  Heathcote  answered,  **  If 
that  is  all,  you  need  not  trouble  yourself,  Annie  will  be  pro- 
vided for  amply.  Mr.  Heathcote  and  I  have  agreed  that  this 
shall  be  seen  to,  that  Annie  will  be  cared  for."  "This,"  Dr. 
Ingraham  testified,  "  seemed  to  quiet  Mrs.  Elkton  very  much, 
and  she  subsequently  recovered  from  her  sickness,  not  dying 
for  a  considerable  length  of  time  after  that,  and  then  of  a 
different  disease." 

There  is  here  no  suggestion,  on  the  part  of  either  the  mother 
or  Mrs.  Heathcote,  that  the  decedent  was  already  bound  by  a 
contract,  such  as  that  spoken  of  b}*  Mrs.  Dukes,  to  "  provide 
a  good  home  for  Annie  as  long  as  he  lived,  and  at  his  death  to 
provide  for  her  so  that  she  should  never  want  while  she 
lived  ;"  and  the  distress  of  mind  on  the  part  of  the  mother  is 
wholly  incompatible  with  the  idea  of  the  existence  at  that 
time  of  such  a  contract.  What  Mi's.  Heathcote  said  was 
simply  indicative  of  a  voluntary  undertaking  on  the  part  of 
herself  and  husband  that  the  child  of  a  dying  sister  should 
be  "  cared  for." 

Four  years  later,  as  Dr.  Ingraham  further  testified,  the  dece* 
dent  said  to  him  while  attending  Mrs.  Heathcote,  who  was 
then  very  ill,  "My  Godl  what  am  I  to  do?  If  my  wife  is 
taken  away,  what  is  to  become  of  me  ?  Annie  is  married,  and 
she  cannot  come  and  take  care  of  me  any  further*"  He  said, 
at  the  same  time,  that  he  was  extremely  sorry  she  could  not 
come,  as  she  had  been  with  them  for  a  long  time,  having  been 
raised  by  them,  and  they  owed  her  a  debt  of  gratitude,  which 
he  did  not  know  that  money  could  repay,  but  he  me^int  to 

compensate  her  for  it That  he  would  see  that  she 

was  amply  provided  for He  said  that  he  and  his  wife 

felt  bound  by  every  consideration,  moral  and  otherwise,  to 
compensate  Annie  for  the  services  she  had  rendered,  and  the 
great  deal  of  care  she  had  taken  in  their  behalf  during  the 

time  she  lived  with  them He  was  feeling  very  l^idly, 

not  knowing  that  his  wife  was  not  going  to  die,  and  regretting 
extremely  that  Annie's  condition  was  such  that  she  could  nut 
come  to  his  house  and  take  care  of  it  as  formerly." 

This  was  in  1876.  It  certainly  shows  nothing  like  a  recog- 
nition of  any  legal  obligation  to  provide  for  the  claimant,  but 
a  mere  gratuitous  intention  to  do  so  in  discharge  of  a  "debt 
of  gratitude."  It  does  show,  moreover,  that  Annie  had  left 
him,  and  that  she  "  could  not  come  to  his  house  and  take  care 
of  it  as  formerly." 
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In  1882  the  subject  wae  again  spoken  of  in  a  convei'sation 
with  Dr.  Ingraham,  the  oocasion  being  the  uneasiness  of  the 
decedent  with  regard  to  the  appearance  of  ill  health  mani^ 
fested  by  Mr.  Walls,  the  husband  of  the  claimant.  What  he 
then  said  was,  *'  that  he  did  not  feel  ready  to  make  any  provi- 
sion for  Mr.  Walls,  but  he  was  going  to  do  so  for  Mrs.  Walls. 

He  was  very  frank  in  the  expression  of  making  ample 

provision  for  Mrs.  Walls." 

Henry  Cox,  another  witness,  testifies  that  the  decedent, 
when  his  wife  narrated  to  him  what  had  occurred  upon  the 
occasion  of  her  visit  to  Mrs.  Elkton  at  the  time  of  her  sick- 
ness, spoken  of  by  Dr.  Ingraham,  replied :  "  We  will  attend 
to  the  little  girl,  and  see  that  she  never  wants  as  long  as  she 
lives.  When  I  am  gone  I  will  take  care  of  her."  The  same 
witness  testifies  that  he  frequently  heard  the  decedent  declare 
that  he  "  would  look  out  for  Annie  after  he  died ;  that  she 
should  always  be  cared  for."  Another  witness,  Mrs.  Bentley, 
said  that,  in  a  conversation  with  her  in  1876,  with  regard  to  the 
precarious  occupation  of  Mr.  Walls,  who  was  a  sailor,  the 
decedent  exclaimed  :  "  Poor  girl,  I  will  take  care  of  her  while 
I  live,  and  at  my  death  she  is  amply  provided  for,  she  and  her 
child,^"*  And  his  wife  coming  in  and  asking  what  he  was  talk- 
ing about,  he  said:  *'I  was  just  telling  her  that  we  will  pro- 
vide for  Annie  during  our  lifetime,  and  at  our  death  she  is 

provided  for I  told  Annie  and  her  mother,  and  they 

both  know.  She  has  been  a  faithful  girl  to  us  and  done  all 
the  work." 

The  only  remaining  witness,  Mrs.  Blakeraore,  testified  that 
Mr.  Heathcote  and  Mrs.  Heathcote  **  always  said  they  would 

never  see  Annie  or  her  children  want  for  anything 

They  would   frequently  say You  know  Annie  was 

always  a  good  little  girl  to  us,  and  we  will  never  see  Annie 
want  or  her  children." 

All  of  this  testimony  shows  nothing  more  than  a  voluntary 
intention,  not  the  result  of  any  legal  obligation,  either  to 
make  a  testamentary  provision,  or  that  such  provision  had 
actually  been  made.  Her  children,  as  to  whom  it  is  not  pre- 
tended there  was  any  contract,  are  coupled,  as  some  of  the 
witnesses  say,  with  the  claimant  in  the  references  made  to  the 
subject  by  the  decedent.  There  was  nothing  to  prevent  a 
subsequent  change  of  intention,  whether  the  will  was  only 
contemplated  or  had  actually  be^n  executed.  Nor  could 
anything  be  more  vague  and  indefinite  and  incapable  of  meas- 
urement than  the  expressions  attributed  to  the  decedent  that 
he  would  "look  out  for  "  Annie,  or  that  she  should  "always 
be  cared  for,"  or  "  amply  provided  for,"  &c. 

The  entire  testimony  on  the  part  of  the  claimant  has  thus 
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been  carefully  gone  over,  and  we  have  been  forced  to  the  con- 
clusion tliat  it  does  not  come  up  to  the  standard  required  by 
the  authorities  in  the  class  of  cases  to  which  the  claim  belongs. 
Both  "the  quality  and  sum  "  of  the  evidence,  as  was  said  in 
Pollock  V.  Ray,  9upra^  "  were  insufficient  to  establish  it,"  and 
the  exception  to  its  allowance  must  therefore  be  sustained. 

It  was  said  in  Harbold*s  Executors  v.  Kuntz,  4  Har.,  214, 
that  "  admissions  are  the  easiest  mode  of  testimony  to  lead  to 
error,  the  kind  of  evidence  most  apt  to  be  misapprehended 
and  mistaken,  and  in  relation  to  which  a  facile  conscience  may 
stretch  itself  like  India  rubber."  Such  evidence  is  particu- 
larly dangerous  when  offered  in  support  of  claims  against  the 
©states  of  dead  men,  and  the  witnesses  undertake  to  detail 
conversations  occurring  many  years  before,  and  relating  to 
matters  in  which  they  had  no  personal  interest. 

The  disallowance  of  the  claim  of  Mrs.  Walls  will  leave  a 
balance  for  distribution,  subject  to  the  payment  of  collateral 
inheritance  tax,  and  the  account  will  therefore  have  to  be 
referred  back  for  further  proceeding.  An  opportunity  will 
then  be  afforded  to  the  accountant  to  ask  for  compensation, 
the  omission  of  which  in  the  account  was  not  called  to  the 
attention  of  the  Auditing  Judge. 

Exceptions  sustained  to  the  extent  indicated,  and  account 
referred  back  to  the  Auditing  Judge  for  further  proceeding. 

Final  distribution  was  made  in  accordance  with  the  above 
opinion  of  the  court;  whereupon  Annie  E;  Walls  took  this 
appeal,  assigning  for  error,  inter  alia^  the  decree  of  the  court 
disallowing  her  claim  for  services,  and  sustaining  the  excep- 
tions to  the  adjudication  of  the  Auditiiig  Judge  distributing 
to  her  $5,000. 

Sharp  (with  whom  were  Alleman  and  John  S.  FreemafC)^ 
for  appellants. 

Edwin  S.  Dixon^  for  appellee. 

Mr.  Justice  Green  delivered  the  opinion  of  the  Court, 
February  15th,  1886. 

The  claim  of  the  appellant  is  based  only  upon  the  footing 
of  an  express  contract.  As  she  was  the  niece  by  marriage  oi 
the  decedent,  and  was  taken  into  his  family  when  only  six 
years  of  age,  and  was  fed,  clothed  and  maintained  by  the  dece- 
dent as  one  of  his  family  during  all  the  period  of  her  star 
with  him,  nothing  less  than  an  express  contract  would  be  sum- 
cient  to  sustain  a  recovery.  The  only  direct  evidence  of  such 
a  contract  is  found  in  the  testimony  of  Mi*s.  Dukes.  The 
appellant  being  about  the  age  of  fourteen  years,  a  con  versa- 
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tion  took  piace  between  her  mother  and  her  uncle,  the  dece- 
dent, in  the  presence  of  the  appellant,  in  the  following  circum- 
stances, as  testified  by  the  witness:  •'Her  (the  appellant^s) 
aunt  had  been  beating  her,  and  her  mother  came  in  and  she 
said  she  would  take  her  away ;  that  she  would  not  have  her 
daughter  treated  in  that  way ;  that  she  had  been  made  a  slave 
of  all  her  life  ever  since  she  was  there.  Her  uncle  stepped  up 
and  said,  if  she  would  let  her  stay  that  things  would  be  dif- 
ferent ;  that  she  should  have  a  good  home  as  long  as  he  livect 
and  at  his  death  he  would  provide  for  her;  that  she  should 
never  want  as  long  as  she  lived.  Annie's  mother  agreed  to 
let  her  stay,  and  she  staid  until  she  was  married.     After  I  left 

Annie  had  to  do  the  housework,  and  sew  too This 

conversation  occurred  about  twenty  years  ago.'*  The  literal 
meaning  of  these  words  leaves  the  contract  upon  which  the 
claim  is  founded  in  a  state  of  entire  uncertainty  in  its  most 
material  part,  and  that  is  as  to  the  length  or  continuance  of 
the  service  which  the  appellant  was  to  render.  How  long  was 
she  to  stay?  Was  it  one  month, one  year,  until  her  marriage, 
or  during  the  life  of  the  uncle?  It  is  simply  impossible  to 
answer  this  question.  A  species  of  compensation  is  alleged 
to  have  been  fixed,  to  wit,  a  good  home  as  long  as  he  lived, 
and  a  provision  for  her  at  his  death,  so  that  she  should  never 
want  as  long  as  she  lived.  Supposing  this  rather  indefinite 
compensation  to  be  sufficiently  certain  to  abide  the  test  of  the 
decisions,  what  was  to  be  done  by  the  appellant  in  order  to 
entitle  her  to  it  ?  Admittedly,  she  was  to  render  service,  but 
how  much  service?  Just  here  is  the  difficulty.  The  con- 
tract itself  ought  either  to  specify  the  amount  of  service  to 
be  rendered,  or  at  least  ought  to  afford  the  means  of  ascer- 
taining or  defining  with  some  sort  of  precision  the  considera- 
tion which  was  to  be  given  for  the  compensation  claimed.  If 
this  is  not  done  the  law  has  no  standard  by  which  to  measure 
the  performance  by  the  claimant  of  her  part  of  the  contract. 
Where  such  is  the  case  the  alleged  contract  is  hopelessly  un- 
certain and  cannot  be  enforced. 

While  the  literal  meaning  of  the  words  of  the  contract  as 
testified  to  by  Mrs.  Dukes,  leaves  it  in  such  a  condition  of 
uncertainty,  an  implied  meaning  might  be  reasoned  out  that 
the  appellant  was  to  stay  with  the  decedent  as  long  as  he 
lived,  because,  according  to  the  witness,  he  said  she  should 
have  a  good  home  as  long  as  he  lived,  and  at  his  death  he 
would  provide  for  her.  But  if  such  was  the  meaning  of  the 
parties  a  still  more  serious  difficulty  arises  from  the  racl  that 
the  appellant  never  performed  her  part  of  such  a  contract. 
When  she  was  about  twenty-three  years  of  age  she  married 
and  left  the  decedent's  family  and  lived  with  her  husband. 
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This  was  about  ten  years  before  the  death  of  the  testator. 
She  rendered  some  service  at  irregular  intervals  afterwards, 
but  of  XJourse  this  could  not  come  within  a  contract  for  con- 
tinuous service.  So  much  of  the  claim  as  would  be  due  upon 
a  quantum  meruiU  before  the  appellant's  marriage,  is  barred 
by  the  statute  of  limitations,  and  thus  the  claim  is  left  with- 
out any  adequate  support  of  testimony  to  sustain  it.  There 
was  other  testimony  of  declarations  and  admissions  by  the 
(Jecedent,  but  none  of  it  relieves  the  case  of  the  radical  diffi- 
culties we  have  indicated.  It  was  of  the  usual  kind  always 
found  in  such  cases.  None  of  the  declarations  were  made  to 
the  appellant  or  in  her  presence.  Some  were  expressions  of 
gratitude  for  the  services  of  the  appellant,  and  some  were 
expressions  of  an  intent  to  provide  for  her  at  testator's  death. 
In  so  far  as  they  related  to  services  rendered  in  the  past^  they 
could  not  constitute  a  contract  relation,  they  were  at  most  but 
the  assertions  of  an  intent  to  make  a  testamentary  provision, 
and  this,  of  course,  depended  upon  the  mere  will  of  the  testa- 
tor. He  did  make  some  small  provision  for  the  appellant  in 
that  way,  and  so  far  as  that  circumstance  is  an  indication  of 
the  testator's  intent  in  all  he  had  said,  it  disproves  instead 
of  proving,  the  theory  that  he  supposed  he  was  under  a  con- 
tract obligation. 

The  case  comes  almost  literally  within  the  decision  of  this 
court  in  Pollock  v.  Ray,  4  Norris,  428.  Thus  on  p.  432  we 
said :  ^^  If  the  declarations  had  been  to  the  effect  that  if  the 
plaintiff  would  remain  with  him  until  his  death  he  would 
then  do  well  by  her,  or  pay  her  wages,  there  would  be  some 
plausibility  in  the  contention  that  there  was  a  mutual  con- 
tract ;  she  to  serve  him  until  his  death,  and  he  either  to  pro- 
vide for  her  by  will  or  pay  her  wages.  It  might  possibly  have 
been  sustained  under  the  case  of  Thompson  v.  Stevens,  21  P. 
F.  S.,  161.  This  was  not,  however,  pretended  to  have  been 
the  contract.  Had  she  remained  until  his  death  it  might  per- 
haps have  been  implied.  But  in  point  of  fact  she  left  his 
service  ten  years  before  his  death.  There  was  no  engagement 
on  her  part  to  remain  a  day.  She  might  have  feft  immedi- 
ately, and  her  case  would  have  stood  as  strong  oa  the  evidence 
as  it  is  now." 

In  Graham  v.  Graham's  ExVs,  10  Gas.,  475,  we  held  that 
the  parol  contract  of  a  decedent  to  give  the  plaintiff  a  certain 
portion  of  his  estate  in  consideration  of  services  rendered, 
even  if  capable  of  being  enforced,  can  only  be  when  clearly 
proved  by  direct  and  positive  evidence,  and  where  its  terms 
are  definite  and  certain.  The  testimony  in  that  case  was  quite 
as  express  and  positive  as  in  this.  As  to  the  length  of  service 
it  was  very  definite,  but  as  to  the  compensation  it  was  indefi* 
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T^ite  and  uncertain,  and  for  that  reason  chiefly  it  was  held  to 
be  insufficient  to  sustain  the  claim. 

Claims  of  this  nature  against  dead  men's  estates,  resting 
entirely  in  parol,  based  largely  upon  loose  declarations,  pre- 
sented generally  yeai-s  after  the  services  in  question  were 
rendered,  and  when  the  lips  of  the  party  principally  interested 
are  closed  in  death,  require  the  closest  and  most  careful  scru- 
tiny to  prevent  injustice  being  done.  We  cannot  too  often 
repeat  the  cautions  we  have  so  frequently  uttered  upon  this 
subject,  and  we  feel  that,  the  present  occasion  is  one  which 
demands  both  their  repetition  and  their  application. 

The  decree  of  the  court  below  is  affirmed,  and 
the  appeal  is  dismissed  at  the  cost  of  the  ap- 
pellant. 


Nugent  versus  Wolfe. 

1.  A  parol  promise  to  indemnify  one,  if  he  will  go  securily  for  a  third 
person,  is  within:  the  Statute  of  Frauds  and  Perjuries. 

2.  Where  the  leading  objeet  of  the  promise  or  agreement  is  to  become 
guarantor  or  surety  to  the  promisee  for  a  debt  tor  which  a  third  paity 
&  and  continues  to  be  primarily  liable,  the  agreement  whether  made 
before  or  after,  or  at  the  time  of  the  promise  of  the  principal,  is  within 
the  statute  and  not  binding  unless  evidenced  by  writing.  On  the  other 
hand  when  the  leading  object  of  the  promise  is  to  subserve  some  inter- 
est or  purpose  of  his  own,  notwithstanding  the  effect  is  to  pay  or  dis- 
charge the  debt  of  another,  his  promise  is  not  within  the  statute. 

3.  The  question,  whether  each  particular  case  comes  within  the  statute 
or  not  depends  not  on  the  consideration  for  the  promise,  but  on  the  fact 
of  the  original  party  remaining  liable,  coupled  with  the  absence  of  any 
liability  on  part  of  the  dcfehdant  or  his  property,  except  such  liability 
arises  from  his  express  promise. 

4.  The  special  promise  to  answer  for  the  debt  of  another  within  the 
meaning  of  the  Statute  of  Fi*auds  and  Perjuries  must  be :  (a)  A  col- 
lateral and  not  an  original  undertaking,  (fi)  Independently  of  the 
debt  or  liability  of  the  third  party,  there  must  be  a  good  consideration 
for  the  collateral  agreement,  (c)  The  debt  of  the  third  person  must 
continue,  which  it  does  not  where  the  creditor  gives  up  his  claim  on 
his  original  debtor  and  accepts  the  new  promise  in  lieu  thereof,  (ji)  If 
the  debt  of  the  third  person  continue,  the  promisee  cannot  receive  a 
bond  or  pledge  of  a  fund  as  security  from  tne  debtor  for  the  payment 
of  the  debt. 

January  11th,  1886.  Before  Mekcur,  C.  J.,  Gordon, 
Trunkbv,  Stbrrbtt,  Green  and  Clark,  JJ.  Paxson,  J., 
absent. 
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Error  to  the  Court  of  Common  Pleas,  No.  1,  of  Philadel- 
phia county:     Of  January  Term,  1885,  No.  193. 

Assumpsit  by  James  Nugent  against  Frank  Wolfe,  brougrlit 
5th  of  October,  1882,  upon  a  parol  promise  by  Wolfe  to  Nu- 
gent, that  if  he,  Nugent,  would  go  security  for  stay  of  execu- 
tion for  another,  he,  the  said  Wolfe,  would  indemnify  and 
save  him  harmless  from  any  loss  or  liability,  and  from  paying 
anything  by  reason  of  his  so  going  security. 

On  the  trial  before  Biddlb,  J.,  the  following  facts  appeared: 

On  the  22d  of  January,  1876,  the  Second  National  Bank  of 
Ravena,  Ohio,  obtained  a  judgment  against  John  Power  and 
Martin  Power,  trading  as  John  Power  &  Co.,  for  $1,377.73,  in 
the  United  States  Circuit  Court.  James  Nugent  went  secu- 
rity for  John  Power  &  Co.  for  stay  of  execution  upon  said 
payment. 

Plaintiff  offered  to  show,  he  himself  being  the  witness,  that 
in  the  early  part  of  February,  A.  D.  1876,  Frank  Wolfe,  the 
defendant,  came  to  him  and  requested  him  to  go  security  for 
stay  of  execution  upon  judgment  obtained  in  the  United  Suites 
Circuit  Court,  by  the  Second  National  Bank  of  Ravena,  Ohio, 
against  John  Power  and  Martin  Power,  trading  as  John  Power 
&  Co.,  for  $1,377.78 ;  the  said  Wolfe  promising,  undertaking 
and  agreeing  with  the  said  Nugent,  that  in  consideration  of  his, 
the  said  Nugent's  going  the  security  as  aforesaid,  he,  the  said 
Wolfe,  would  indemnify  and  save  the  said  Nugent  harmless 
from  any  loss  or  liability,  and  from  paying  anything  by  reason 
of  his  so  going  security.  That  he,  the  said  Nugent,  relying 
upon  the  said  promise  and  undertaking  of  the  said  Wolfe,  and 
in  consideration  of  the  same,  agreed  to  go  the  security  as 
aforesaid.  Objected  to.  Objection  sustidned.  Exception  for 
plaintiff.     (First  assignment  of  error.) 

It  is  admitted  that  Nugent  did  go  the  security  for  stay  of 
execution  as  aforesaid;  was  sued  upon  the  bond  executed  by 
him  as  security  at  its  maturity,  and  was  obliged  to  pay  the 
4imount  of  the  judgment  obtained  againt  him,  $1,499.74,  and 
that  the  said  Wolfe,  though  often  requested,  has  not  paid  any 
portion  of  the  said  sum  so  paid  by  the  said  Nugent  upon  judg- 
ment obtained  against  him  upon  said  bond. 

The  plaijitifif  closed  his  testimony.  On  motion  of  defen- 
dant's attorney  the  court  granted  a  nonsuit,  which  the  court 
in  banc  refused  to  take  off. 

The  case  had  formerly  been  tried  and  a  verdict  had  been 
rendered  for  the  plaintiff  for  $1,930.30.  A  rule  for  a  new  trial 
Iiiid  been  granted.  Biddle,  J.,  in  making  the  rule  absolute, 
delivered  the  following  opinion  March  22d,  1884.  It  is  here 
given  as  a  very  valuable  review  of  the  law  on  the  important 
question  in  this  case : 


Digitized  by  VjOOQIC 


1886]  OF  PENNSYLVANIA,  478 

[Nugent  V.  Wolfe.] 

The  question  is  squarely  presented,  whether  a  promise  by 
one  person  to  indemnify  another,  in  consideration  of  the  latter's 
incurring  a  liability  as  security  for  a  third,  is  valid  under  the 
first  section  of  the  Act  of  April  26th,  1855,  P.  L.,  808,  unless 
reduced  to  writing.  The  statute  is  copied  from  the  Act  of 
29  Charles  II.,  cap.  8,  A.  D.  1676,  and  is  apparently  in  force  in 
most,  if  not  all,  of  our  states.  The  clause  in  question  is,  that 
no  action  shall  be  brought  **  whereby  to  charge  the  defendant 
upon  any  special  promise  to  answer  for  the  debt  or  default  of 
another,  unless  the  agreement  upon  which  such  action  shall 
be  brought,  or  some  memorandum  thereof,  shall  be  reduced  to 
writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
some  person  by  him  authorized."  The  statutes  being  practi 
cally  identical,  the  authorities,  both  English  and  American, 
are  pertinent  to  its  consideration  ;  but  unfortunately  they  are 
so  numerous  and  conflicting  that  it  is  impossible  to  deduce  any 
general  principle  from  them.  As  was  said  by  Judge  Strong, 
in  Maule  v.  Bucknell,  14  Wright,  51,  "  upon  no  subject,  per- 
haps, has  there  been  more  diversity  of  judicial  decision."  The 
truth  is,  it  was  for  very  many  years  a  subject  of  dispute 
whether  the  statute  did  not  promote  more  fraud  than  it  pre- 
vented, and  as  one  or  other  of  these  views  was  in  the  ascen- 
dant, the  law  was  construed  liberally  or  strictly.  Lord  Eldon, 
in  Cooth  V.  Jackson,  6  Vesej',  37,  says:  "I  feel  all  the  disin- 
clination which  has  been  lately  expressed,  and  strongly 
expreased,  in  many  cases,  to  carry  on  what  may  be  called  the 
struggles  of  courts  of  justice  to  take  cases  out  of  the  reach  of 
the  statute,  further  than  they  have  been  carried." 

Fortunately,  in  Pennsylvania  this  particular  section,  the 
4th  of  Charles  II.  was  not  adopted  until  1855,  one  hundred 
and  seventy-nine  years  after  it  had  been  in  practical  operation, 
and  only  when  our  people  had  become  satisfied  of  its  utility. 
Our  rulings,  therefore,  have  been  at  least  uniform.  The  par- 
ticular question,  however,  involved  in  this  case  has  never  been 
authoritatively  decided  in  this  state. 

In  Wm.  Saundei-8,  211,  note  e,  it  is  said,  "  the  question 
whether  each  particular  case  comes  within  the  clause  of  the 
statute  or  not  depends  not  on  the  consideration  of  the  promise, 
but  on  the  fact  of  the  original  party  remaining  liable,  coupled 
with  the  absence  of  any  liability  on  the  part  of  the  defendant 
or  his  property,  except  such  as  arises  from  his  express  promise." 
This  is  undoubtedly  the  construction  of  the  statute  in  Penn- 
sylvania: See  Mauie  v.  Bucknell,  14  WrighX,  52;  Townsend 
r.  Long,  27  P.  F.  S.,  143 ;  Shoemaker  v.  King,  4  Wright,  107. 
The  reasoning,  therefore,  by  which  a  contract  such  as  this  is 
held  to  be  within  the  statute  is,  that  as  soon  as  the  surety 
signs  the  bond,  the  legal  implication  arises  that  if  he  is  obliged 
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to  pay  it,  the  prinoipftl  will  be  bound  to  pay  hira.  The  prin- 
cipal being  bound  to  reimburse  the  surety,  the  engagement 
of  the  party  who  has  promised  to  indemnify  the  surety  is  col- 
lateral to  that  obligation,  and  is  simply  an  engagement  that  if 
the  principal  does  not  repay  the  surety,  he  will  do  so.  This, 
it  is  contended,  is  clearly  a  promise  to  pay  the  debt  of  another. 

The  view  of  those  who  hold  that  this  case  is  not  within  the 
statute  is  by  no  means  so  easily  stated  or  so  clear.  The  latest 
English  case  (Wildes  v,  Dudlow,  L.  R*,  19  Eq.,  199,  Mamns, 
V.  C.),  declares  that  the  point  is  plain  upon  principle,  but 
states  no  principle  and  gives  no  reason.  Mr.  Brown,  in  the 
last  edition  (1880)  of  his  work  on  the  Statute  of  Frauds,  says 
that  the  American  decisions  have  resulted  ^^  in  the  rejection 
by  the  great  preponderance  of  authority  of  the  doctrine  of 
Green  v,  Cresswell,  and  the  adoption  of  Thomas  v.  Cook — a 
result  reached  after  much  vacillation  on  the  part  of  courts  of 
the  same  state,  and  not,  it  must  be  confessed,  by  reference  to 
any  satisfactory  ground  of  principle.  Indeed,  most  of  the 
decisions  which  reject  the  doctrine  of  Green  v,  Creswell  waive 
altogether  the  question  of  principle,  and  put  it  as  a  matter 
settled  by  authority  that  the  promise  to  indemnify  ^^  is  not 
within  the  statute." 

The  semblance  of  principle  which  seems  to  be  most  plausible, 
and  is  here  contended  for,  is,  that  while  the  implied  obligation 
of  the  principal  to  repay  his  surety  does  exist,  yet  it  is  a  mere 
incident  of  the  special  contract  existing  between  the  surety 
and  his  guarantor;  that  the  statute  applies  only  to  oblig^ations 
which  exist  or  may  exist,  whether  any  contract  may  be  made 
by  the  surety  and  his  guarantor  or  not ;  that  in  this  case 
Wolfe  did  not  promise  to  be  answerable  for  the  debt  of  Powers 
&  Co.  to  Nugent,  for  Powers  &  Co.  owed  no  debt  to  Nugent. 
They  became  indebted  to  him  long  after  the  promise  of  Wolfe 
was  made,  and  the  state  of  affairs  was  to  be  taken  of  the  date 
of  the  promise.  "On  this  ground,"  says  Mr.  Brown  (p.  186), 
"it  is  believed  that  the  doctrine  that  the  statute  does  not 
apply  to  promises  to  indemnify  may  rest ;  at  least  none  so  sat- 
isfactory or  so  consistent  with  the  spirit  of  the  statute  is  sug- 
gested in  any  of  the  cases."  "But  the  principal's  liability  to 
the  surety,  and  the  indemnifier's  liability,  must  relate  to  the 
same  point  of  time — the  moment  when  the  surety  signs  the 
bond — are  based  on  the  same  consideration,  the  obligation 
incurred,  and  are  contingent  on  the  same  event — the  princi- 
pal's default : "  %  Tenn.  Ch.  Rep.,  462. 

It  can  make  no  difference  whether  the  principal,  Powers  & 
Co.,  is  already  indebted  to  Nugent,  or  whether  he  will  become 
so  indebted  on  Nugent  going  security.  In  either  case  the  lia- 
bility assumed  by  Nugent  is  only  that  Powers  &  Co.  snail 
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discharge  their  own  debt  in  a  twelvemonth,  and  Powers  &  Co. 
are  bound  in  law  to  indemnify  him  if  they  do  not.  It  is 
therefore  evident  that  the  promise  to  Nugent  is  only  collateral 
to  the  legal  liability  of  the  principal  to  indemnify  his  own 
surety.  And  the  defendant  here  is  really  in  the  position  of 
surety  that  Powers  &  Co.  will  indemnify  Nugent.  How  does 
this  differ  in  principle  from  the  very  common  case  of  a  defen- 
dant promising  the  vendor  to  see  him  harmless  for  any  credit 
that  he  might  hereafter  give  to  a  vendee, 

There  is  no  debt  due  at  the  time  of  the  promise,  and  there 
can  be  no  obligation  till  one  is  contracted,  and  the  vendee  has 
failed  to  pay  it,  and  yet  it  cannot  be  doubted  that  this  is  a 
guarantee  within  the  Statute  of  Frauds :  Brown  on  Frauds, 
§  163.  As  was  said  in  Easter  v.  White,  12  Ohio,  230, 
"  Whether  we  have  respect  to  the  language  or  the  object,  a 
reasonable  effect  can  only  be  given  to  the  statute  by  holding 
it  to  embrace  every  undertaking  or  promise  to  another,  to  be 
answerable  to  him  upon  any  contingency  or  condition  for  the 
debt  or  damage  done  to  or  to  become  due  from  a  third  person 
to  such  promisee,  and  thereby  becoming  surety  for  such  third 
person  to  the  promisee." 

View  this  case  as  you  may,  it  is  an  attempt  by  a  person  who 
has  bound  himself  by  a  duly  executed  instrument  of  writing 
to  be  responsible  for  another  to  relieve  himself  of  the  liability 
he  has  incurred  by  throwing  it  upon  the  defendant  by  his  own 
oral  testimony.  If  that  is  not  within  the  letter  and  spirit  of 
the  Act  which  requires  that  an  agreement  to  answer  for  the 
debt  or  default  of  another  shall  be  in  writing,  and  recites  in 
the  words  of  its  preamble  that  the  Act  is  "  for  the  prevention 
of  many  fraudulent  practices,  which  are  commonly  endeavored 
to  be  upheld  by  perjury  or  subornation  of  pei*jury,"  it  is  cer- 
tainly diflScult  to  present  a  stronger  case. 

This  doctrine  is  sustained  in  a  very  well  considered  case : 
Macey  v.  Childress,  2  Tenn.  Ch.  Rep.,  442,  where  the  Chancel- 
lor subjects  the  case  to  an  exhaustive  review,  and  reaches  the 
conclusion,  "  that  the  obligation  of  a  principal  to  indemnify 
his  surety,  like  the  obligations  of  co-sureties  to  each  other, 
stands  upon  a  principle  of  equity,  and  dates  from  the  creation 
of  the  relation ; "  and  this  being  so  he  holds  the  case  to  be 
within  the  Statute  of  Frauds,  the  promise  to  pay  the  surety 
being  collateral  to  the  implied  promise  of  the  principal.  The 
same  result  is  reached  by  Judge  Harb  in  his  learned  and 
elaborate  note  to  Birkmyr  v.  Darnell,  1  Smith's  Leading  Cases, 
611.  And  while  Mr.  Brown  and  Mr.  Reed — the  advance  sheets 
of  whose  forthcoming  work  on  the  Statute  of  Frauds  I  have 
been  privileged  to  see — differ  as  to  the  probable  weight  of 
American  authority,  they  appear  to  have  no  doubt  that  the 
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principle  here  announced  is  the  true  one.  That  the  plaintiff 
himself  was  aware  of  the  necessity  of  a  written  guarantee  is 
shown  from  his  having,  through  the  counsel  of  Powers  &  Co., 
obtained  a  bond  of  indemnity  from  a  third  party,  who  would 
have  been,  without  it,  liable  to  reimburse  him.  While  the 
doctrine  held  at  the  trial  of  this  case  has  ample  authority  to 
support  it,  we  think  the  true  principle  is  as  we  have  stated, 
and  that  this  case  is  within  the  statute.  Rule  for  new  trial 
absolute. 

The  plaintiff  took  this  writ  and  assigned  for  error : 

1.  The  learned  judge  in  the  court  below  erred  in  refusing 
to  admit  the  testimony  of  James  Nugent  as  to  the  facts 
offered  to  be  proved  by  him. 

2.  The  learned  judge  in  the  court  below  erred  in  entering 
a  non-suit. 

3.  The  learned  court  below  erred  in  refusing  to  set  aside 
the  non-suit. 

P.  F,  HotkermeU  Jr.^  for  plaintiff  in  error. 

Mercur,  C.  J.  Your  first  assignment  of  error  is  not  in 
accordance  with  the  rules  of  court.  (See  Rule  24,  Rules  of 
Supreme  Court.) 

Plaintiff  in  error  was  permitted  to  file  a  new  assignment  of 
error  at  bar. 

Mercur,  C.  J.     Was  Wolfe  one  of  the  firm  ? 

ROTHERMEL.     No,  sir. 

The  record  raises  the  single  question,  Is  a  promise  by  one 
person  to  indemnify  and  save  harmless  another  in  considera- 
tion of  the  latter  incurring  a  liability  as  security  for  a  third, 
a  promise  "  to  answer  for  the  debt  or  default  of  another," 
within  the  meaning  of  the  Act  of  April  26,  1855,  §  1  (Stat- 
ute of  Frauds,  Br.  Purd.,  p.  724,  pi,  4),  and  therefore  invalid 
unless  in  writing? 

While  it  appears  from  some  of  the  earlier  cases  that  there 
was  some  doubt  in  the  past,  both  in  England  and  this  coun- 
try, upon  the  point,  such  is  no  longer  the  case,  and  the  English 
authorities  and  those  of  the  various  states  are  almost  unani- 
mous in  holding  that  such  promise  is  not  within  the  statute. 
Thus  this  is  the  doctrine  in  Massachusetts,  in  New  York,  in 
Maine,  in  New  Hampshire,  in  New  Jei-sey,  in  Georgia,  in 
Kentucky,  in  Iowa,  in  Indiana,  in  Minnesota,  in  Wisconsin, 
in  Vermont,  in  Connecticut,  and  in  Michigan :  Aldrich  v. 
Ames,  9  Gray,  76 ;  Perley  v.  Spring,  12  Mass.,  297 ;  Chapiu 
v.  Lapham,  20  Pick.,  467  ;  Blake  v.  Cole,  22  Id.,  97  ;  Sanders 
V.  Gillespie,  59  N.  Y.,  250;  Mallory  v.  Gillett,  21  Id.,  412; 
Smith  V,  Say  ward,  5  Greenleaf  (Me.),  504;  Holmes  v.  Knights, 
10  N.  H.,  175 ;  Cutter  v.  Emery,  87  Id.,  567  ;  Apgar  v.  Hilar, 
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24  N.  J.  L.,  812 ;  Jones  v.  Shorter,  1  Kelly  (Ga.),  294 ;  Lucns 
V.  Chamberlain,  8  B.  Monroe  (Ky.)*  276  ;  Mills  v.  Brown,  11 
Iowa,  314;  Horn  v.  Bray,  51  Ind.,  555;  Goetz  v.  Foos,  14 
Minn.,  265 ;  Vogel  r.  Melms,  31  Wis.,  801 ;  Beaman  v.  Rus- 
sell, 20  Vt.,  205  ;  Reed  v.  Holcomb.  81  Conn.,  360 ;  Potter  v. 
Brown,  35  Mich.,  274;  Chapin  v.  Merrill,  4  Wend.,  657. 
Thomas  v.  Cook,  8  B.  &  C,  728 ;  Wildes  v.  Dudlow,  L.  R.,  19 
Eq.,  198. 

In  England  the  question  has  been  settled  definitely,  after 
considerable  vacillation,  by  the  case  of  Wildes  v.  Dudlow,  L, 
R.,  19  Eq.,  198. 

All  the  authorities,  both  English  and  American,  unite  in 
holding, 

/  1.  That  a  promise  is  not  within  the  statute  unless  it  is  col- 
lateral to  some  independent  obligation  of  another. 

;      2.  Again,  it  is  universally  held  that  the  promise  must  be  to 

.'  pay  the  debt  of  a  third  party;  and  a  promise  to  the  promisee 
to  pay  his,  the  promisee's,  debt  to  a  third  person  is  not  within 
the  statute :  Oliphant  v.  Patterson,  6  P.  F.  S.,  368 ;  Browne 

.  on  Statute  of  Frauds,  188 ;  Reed  on  Statute  of  Frauds,  576 ; 

\3  Parsons  on  Contracts,  p.  22,  n.  p. ;  1  Smith's  Leading  Cases, 
528 ;  Eastwood  v.  Kenyon,  11  A.  &  E.,  446 ;  Hargreaves  v. 
Parsons,  13  M.  &  W.,  661 ;  Fitzgerald  v.  Dressier,  7  C.  B.  n., 
s.  374 ;  Barker  V.  Bucklin,  2  Denio,  45 ;  Pratt  v.  Humphrey,  22 
Conn.,  317 ;  Sternburg  v.  Callanan,  14  Iowa,  251. 

3.  It  is  submitted,  however,  that  under  the  authorities  and 
the  facts  of  this  case  it  clearly  appeai-s  that  no  concurrent  lia- 
bility upon  the  part  of  Power  &  Co.,  the  defendants  in  the 
judgment  to  Nugent,  resulted  from  Nugent  entering  security 
for  stay  of  execution. 

The  mere  fact  that  the  promise  is  given  for  the  benefit  of  a 
third  person,  who  receives  and  profits  by  the  consideration, 
will  not  bring  it  within  the  statute  unless  credit  be  given  to 
him  and  not  exclusively  to  the  promisor :  1  Smith's  Leading 
Cases,  506,  and  cases  there  cited. 

When  it  is  doubtful  whether  the  third  person  is  liable,  or 
the  sale  made  exclusively  on  defendant's  credit,  the  question 
should  be  left  to  the  jury:  1  Smith's  Leading  Cases,  507,  and 
(^ases  there  cited. 

Letpis  Stover^  for  defendant  in  error. — It  will  be  observed 
that  the  offer  was  to  prove  a  simple  naked  promise,  unsup- 
ported by  any  of  the  numerous  circumstances  which  are 
usually  relied  upon  to  take  the  case  out  of  the  Statute  of 
Frauds.  It  is  not  pretended  that  the  defendant  had  any 
interest  in  the  original  suit ;  he  was  not  a  party  nor  even  the 
counsel  for  either  of  the  parties.     He  was  not  a  co-obligor,  as 
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in  Thomas  v.  Cook,  nor  was  it  an  independent  promise  in  a 
criminal  case  where  no  debt  is  due,  as  in  Cripps  v.  HartnoU; 
nor  was  it  a  promise  made  with  funds  in  hand,  or  upon  a  new 
consideration  ;  neither  is  it  pretended  that  the  defendant  used 
language  to  mislead  the  plaintiff,  or  in  any  way  to  impose  upon 
him  fraudulently.  It  is  by  confounding  these  cases,  in  the 
language  of  Brown  on  Frauds,  page  161,  "  that  great  confu- 
sion in  the  law  has  arisen." 

The  plaintiff  names  twelve  states  and  quotes  twenty-two 
authorities  as  ^'  holding  that  such  promise  is  not  within  the 
statute ;  ^'  but  upon  examination  it  will  be  found  that  the 
authorities  quoted  do  not  sustain  his  position,  except  when 
coupled  with  one  of  the  important  conditions  above  referred 
to,  wherein  this  case  is  entirely  wanting,  for  instance,  in  four 
of  the  said  cases:  Chapin  v.  Lapham,  Mills  v.  Brown,  Horn  v. 
Bray,  Reed  v.  Holcomb,  the  promise  was  for  a  direct  benefit 
to  the  promisor.  In  four :  Blake  v.  Cole,  Apgar  t;.  Hiler, 
Cutter  V.  Emery,  and  Thomas  v.  Cook,  it  was  a  question  of 
contribution  between  joint  obligors  who  were  jointly  and 
severally  liable  for  the  whole.  In  two :  Saunders  v.  Gillespie 
and  Potter  r.  Brown,  there  was  a  new  consideration.  In  two : 
Smith  V.  Sayward  and  Goetz  v.  Foos,  were  direct  promises  to 
the  debtor  to  pay  his  debt,  there  was  no  third  person  in  the 
case ;  Holmes  v.  Knight  was  a  criminal  case  ;  Perley  v.  Spring 
was  with  funds  in  hand.  And  in  two  cases,  Mallory  v.  Gillett 
and  Beaman  v.  Russell,  the  courts  hold  exactly  the  contrary 
doctrine,  and  say  that  a  promise,  such  as  this,  is  within  the 
statute.  We  do  not  dispute  the  proposition  that  a  promise  is 
not  within  the  statute  unless  it  is  collateral  to  some  indepen- 
dent obligation  of  another. 

In  the  case  of  Maule  v.  Bucknell,  50  P.  S.  R.,  89,  Strong,  J., 
after  a  careful  analysis  of  all  the  authorities,  both  foreign  and 
domestic,  at  page  52,  adopts  the  rule  in  William's  Saunders, 
211,  note  i:  ''The  question  whether  each  particular  case 
comes  within  the  clause  of  the  statute  or  not  depends,  not  on 
the  consideration  for  the  promise,  but  on  the  fact  of  the  origi- 
nal party  remaining  liable,  coupled  with  the  absence  of  any 
liability  on  the  part  of  the  defendant  or  his  property,  except 
such  as  arises  from  his  express  promise."  There  is  nothing  in 
this  case  surely  which  makes  the  defendant  liable  except  such 
as  arises  from  his  express  promise,  and  the  responsibility  of  all 
others  remain  undisturbed.  The  same  rule  was  followed  by 
this  court  in  Townsend  v.  Long,  77  P.  S.  R.,  143,  and 
Gheen's  Estate,  7  W.  N.  C,  66.  1  may  also  refer  to  Hearing 
&  Co.  V.  Dittman,  in  Court  of  Common  Pleas,  No.  1,  of  this 
county,  8  Phil.  R.,  807,  and  Biddlb,  J.,  in  this  case ;  Nugent 
V.  Wtolfe,  li  W.  N.  C,  290.     See  also  Allshouse  v.  Ramsay,  6 
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Whart.,  381 ;  Shoemaker  v.  King,  40  Pa.  St.,  107 ;  Miller  v. 
Long,  45  Id.,  850. 

Mr.  Justice  Sterbbtt  delivered  the  opinion  of  the  court, 
February  Ist,  1886. 

If  the  verbal  agreement,  which  plaintiflF  oflFered  to  prove,  is 
within  the  supplement  of  1855  to  the  Statute  of  Frauds  and 
Perjuries,  there  was  no  error  in  rejecting  the  testimony,  nor 
in  entering  judgment  of  noa-suit.     The  supplement  declares: 

"  No  action  shall  be  brought  whereby to  charge  the 

defendant  upon  any  special  promise  to  answer  for  the  debt  or 
default  of  another,  unless  the  agi^ement  upon  which  such 
action  shall  be  brought  or  some  memorandum  or  note  thereof 
shall  be  in  writing  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  bv  him  authorized":  P.  L., 
808. 

PlaintiflF  gave  in  evidence  the  record  of  two  judgments  in 
favor  of  the  First  National  Bank  of  Ravenna,  one  dated  Jati- 
uaiy,  1876,  against  Powers  &  Co.,  and  the  other,  March,  1877, 
against  himself  as  bail  for  stay  of  execution  on  the  first  men- 
tioned judgment.  He  then  oflFered  to  prove,  in  substance, 
that  in  February,  1876,  defendant  Wolfe  requested  him  to 
become  bail  for  stay  of  execution  ;  and,  in  consideration  of 
his  agreeing  to  do  so,  promised  and  undertook  to  indemnify 
and  save  him  "harmless  from  any  loss  or  liability,  and  from 
paying  anything  by  reason  of  his  so  going  security;"  that, 
relying  on  said  promise  and  undertaking  of  defendant,  he  did 
become  bail  for  stay  of  execution  on  the  judgment  against 
Powers  &  Co.  This  oflFer  was  objected  to  on  the  ground  that 
the  agreement  was  not  in  writing  as  required  by  the  statute, 
and  the  proposed  testimony  was  excluded  by  the  court.  In 
the  same  connection  it  was  admitted  that  Powers  &  Co.  be- 
came insolvent,  that  plaintiflF  was  compelled  to  pay  the  judg- 
ment, then  amounting  to  $1,499.74,  and  that  defendant,  though 
often  requested,  had  not  paid  any  portion  thereof.  The  ques- 
tion thus  presented  is,  whether  the  alleged  agreement  which 
plaintiflF  was  not  permitted  to  prove  is  within  the  clause  of 
the  supplement  above  quoted. 

The  clause  in  question  is  copied,  substantially,  from  the 
fourth  section  of  the  English  Statute,  29  Charles  II.,  chap.  3, 
which,  with  slight  changes  in  phraseology,  has  been  generally 
adopted  in  this  country.  During  the  more  than  two  centuries 
since  its  original  enactment,  the  construction  of  this  section, 
and  its  application  to  various  forms  of  contract,  have  been 
constantly  the  subject  of  contention ;  and  on  no  question,  per- 
haps, has  there  been  greater  diversity  and  contrariety  of 
judicial  decision,  in  this  as  well  as  in  the  parent  country. 
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Cases  of  real  or  apparent  hardship  have  repeatedly  led  courts 
to  put  a  strained  and  unnatural  construction  on  what  appears 
to  be  J^  plain  and  easily  comprehended  act,  passed  for  the  pur- 
pose of  preventing  the  commission  of  fraud  and  peijury.  If 
time  would  permit,  a  review  of  the  many  conflicting  and  irre- 
concilable decisions  that,  from  time  to  time,  have  been  ren- 
dered, and  the  refined  distinctions  upon  which  they  have  been 
based,  would  be  interesting ;  but  the  undertaking  would  be  too 
great,  and  withal  not  specially  profitable. 

It  is  very  evident  that  the  statute  was  not  intended  to  apply 
except  in  cases  where,  in  addition  to  the  promisor  and  promi- 
see, there  is  also  a  third  party  to  whose  debt  or  undertaking 
the  agreement  of  the  promisor  relates,  and  not  even  then  unless 
the  liability  of  the  third  party  continues.  In  other  words,  the 
agreement,  to  be  within  the  purview  of  the  statute,  must  in  a 
certain  sense  be  a  collateral  and  not  an  original  undertaking. 
Independently  of  the  debt  or  liability  of  the  third  party,  there 
must,  of  course,  be  a  good  consideration  for  the  collateral  or 
subordinate  agreement,  such  for  example  as  a  benefit  or  advan- 
tage to  the  promisor  or  an  injury  to  the  promisee.  It  is  diffi- 
cult, if  not  impossible,  to  formulate  a  rule  by  which  to  deter- 
mine in  every  case  whether  a  promise  relating  to  the  debt  oi 
liability  of  a  third  person  is  or  is  not  within  the  statute ;  but, 
as  a  general  rule,  when  the  leading  object  of  the  promise  oi 
agreement  is  to  become  guarantor  or  surety  to  the  promisee,  foi 
a  debt  for  which  a  third  party  is  and  continues  to  be  primarily 
liable,  the  agreement,  whether  made  before  or  after,  or  at  the 
time  with  the  promise  of  the  principal,  is  within  the  statute, 
and  not  binding  unless  evidenced  by  writing.  On  the  othei 
hand,  when  the  leading  object  of  the  promisor  is  to  subserve 
some  interest  or  purpose  of  his  own,  notwithstanding  the 
efiFect  is  to  pay  or  discharge  the  debt  of  another,  his  promise  ia 
not  within  the  statute. 

As  was  said  by  Mr.  Justice  Stbong  in  Maule  v.  Bucknell, 
50  Pa.  St.  89,^2,  "It  is  undoubtedly  true  that  a  promise  to 
answer  for  the  debt  or  default  of  another  is  not  within  the 
statute,  unless  it  be  collateral  to  a  continued  liability  of  the 
original  debtor.  If  it  be  a  substitute,  an  agreement  by  which 
the  debt  of  another  is  extinguished,  as  where  the  creditor 
gives  up  his  claim  on  his  original  debtor,  and  accepts  the  new 
promise  in  lieu  tliereof,  it  need  not  be  in  writing.  And,  as 
the  cases  referred  to  show,  it  may  be  unaffected  by  the  statute, 
though  the  original  debt  remains,  if  the  promisor  has  received 
a  fund  pledged,  set  apart,  or  held  for  payment  of  the  debt. 
But,  except  in  such  cases,  and  others  perhaps  of  a  kindred 
nature,  in  which  the  contract  shows  an  intention  of  the  parties 
that  the  new  promisor  shall  become  the  principal  debtor,  and 
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the  old  debtor  become  but  secondai'ily  liable,  the  rule,  it  is 
believed,  may  be  safely  stated,  that  while  the  old  debt  remains 
the  new  must  be  regarded  as  not  an  original  undertaking,  and 
therefore  within  the  statute.  At  least  this  may  be  stated  as  a 
principle  generally  accurate.  In  William's  Sannd.  211,  note, 
it  is  said :  The  question  whether  each  particular  case  comes 
within  the  clause  of  the  statute  or  not,  depends  not  on  the 
consideration  for  the  promise,  but  on  the  fact  of  the  original 
party  remaining  liable,  coupled  with  the  absence  of  any  liabil- 
ity on  the  part  of  the  defendant  or  his  property,  except  such 
as  arises  from  his  express  promise." 

If  one  says  to  another,  "deliver  goods  to  A.  and  I  will  pay 
you,"  the  verbal  promise  is  binding,  because  A.,  though  he  re- 
ceives the  goods,  is  not  responsible  to  the  party  who  furnishes 
them.  But,  if  instead  of  saying,  "  I  will  pay  you,"  he  says, "  I 
will  see  you  paid,"  or  "  I  will  pay  you  if  he  does  not,"  or  uses 
words  equivalent  thereto,  showing  that  the  debt  is,  in  the  first 
instance,  the  debt  of  A.,  the  undertaking  is  collateral,  and  not 
valid  unless  in  writing.  In  these  latter  cases,  the  same  con- 
sideration, viz :  the  consideration  of  the  promise  of  the  princi- 
pal is  a  good  consideration  for  the  promise  of  the  surety  or 
collateral  promisor.  The  credit  is  given  as  well  upon  the 
original  consideration  of  the  principal  as  the  collateral  promise 
of  the  surety,  and  is  a  good  consideration  for  both :  Nelson  v, 
Boynton,  44  Mass.  396,  400.  Other  applications  of  the  princi- 
ples above  stated  might  be  suggested,  but  it  is  unnecessary  to 
do  so. 

In  the  case  before  us  the  only  consideration,  for  the  alleged 
agreement,  disclosed  by  plaintiffs  offer,  is  the  disadvantage  to 
him,  the  risk  he  incurred  by  becoming  bail  for  stay  of  execu- 
tion on  the  judgment  against  Powers  &  Co.  If  they  failed  to 
pay  their  debt,  then  in  judgment,  at  the  expiration  of  the  stay, 
he  thereupon  became  fixed  for  the  amount  thereof.  In  con- 
sideration of  the  risk  or  contingent  liability  thus  assumed  by 
plaintiff  at  defendant's  request,  the  latter  promised  and  agreed 
to  pay  the  judgment  or  see  that  it  was  paid  by  Powers  &  Co., 
and  thus  save  plaintiff  from  the  necessity  of  paying  the  same. 
In  other  words,  defendants  specially  promised,  for  a  good  and 
valid  consideration,  to  answer  for  the  default  of  Power  &  Co., 
in  not  paying  the  judgment  at  expiration  of  the  stay.  Such  is 
the  nature  and  character  of  the  agreement  on  which  plaintiff 
claimed  to  recover,  and  it  appears  to  come  within  the  letter  as 
well  as  the  spirit  of  the  clause  under  consideration.  If  it  is 
not  an  agreement  to  answer  for  the  debt  or  default  of  Powers 
&  Co.,  it  would  be  diflScult  to  say  what  it  is.  Their  liability 
to  the  bank  still  remained.  The  only  consideration  moving 
between  the  promisor  and  promisee,  as  claimed  by  the  latter, 
1  AmijJRMAN— 81 
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is  the  risk  he  incTirred  in  becoming  bail  for  Powers  &  Co. 
There  is  no  testimony,  nor  was  any  offered,  to  show  that  de- 
fendant, had  any  personal  interest  in  the  judgment  on  which 
bail  was  entered,  or  that  he  held  property  or  fnnds  that  should 
have  been  applied  to  the  payment  thereof.  So  far  as  appears, 
it  was  the  proper  debt  of  Powers  &  Co.,  and  the  substance  of 
defendant's  agreement  is  that  he  would  see  that  they  paid  it ; 
and,  if  they  failed  to  do  so,  he  would  pay  it  for  them.  It  was 
literally  a  promise  to  answer  for  the  default  of  Powers  &  Co. 
Plaintiff's  liability  as  bail  for  stay  was  merely  collateral  to  the 
debt  in  judgment,  and  had  in  contemplation  nothing  but  the 
payment  thereof  to  the  bank. 

Without  pursuing  the  subject  further,  we  are  satisfied  the 
alleged  promise  of  defendant  is  within  the  statute,  and  cannot 
be  enforced,  because  it  is  not  in  writing.  Our  own  cases  are 
in  accord  with  this  view:  Allshouse  v.  Ramsay,  6  Whart., 
881 ;  Shoemaker  v.  King,  40  Pa.  St.,  107 ;  Miller  v.  Long,  45 
Id.,  860;  Maule  v.  Bucknell,  supra;  Townsend  v.  Long,  77 
Pa.  St.,  143. 

The  object  of  the  statute  is  protection  against  "fraudulent 
practices  commonly  endeavored  to  be  upheld  by  peijury,"  and 
it  should  be  enforced  according  to  its  true  intent  and  meaning, 
notwithstanding  cases  of  great  hardship  may  result  therefrom. 
There  never  was  a  time  in  the  history  of  our  jurisprudence 
when  the  necessity  for  such  a  statute  was  greater  than  now, 
when  persons  in  interest,  as  well  as  parties  to  the  record,  are 
generally  competent  witnesses. 

Judgment  affirmed. 


Reed,  Crane  &  Co.  versus  Kremer  &  Co. 

1.  A  creditor  of  a  partnership  is  at  liberty  to  prove  the  fact  of  the  part- 
nership, as  he  alleges  it  to  be,  without  regard  to  the  manner  in  which 
parties  have  arrang^ed  their  affairs  between  themselves.  Ho  is  not  con- 
cluded by  their  written  conti*act  or  agreement  as  to  the  relation  thej 
sustain  to  each  other. 

2.  Even,  if  in  fact  there  be  no  partnership,  one  is  liable  as  a  partner,  if 
he  represents  to  another  that  he  is  a  partner,  and  thus  obtains  goods 
from  him  for  the  partnership. 

8.  The  fact  that  thero  is  a  partnership  may  be  established  by  the  Berera] 
admissions  of  all  those  who  are  alleged  to  compose  it,  or  by  the  admid- 
sions  of  one  and  the  acts  and  declarations  of  the  others. 

January   12th,  1886.     Before    Mercur,   C.   J.,  GoRDOX, 
Paxson/Tbunkey,  Stbrbbtt,  Green  and  Clark,  J  J. 
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Error  to  the  Court  of  Comraon  Pleas,  No.  1,  of  Phila- 
delphia county:  Of  Junuary  Term,  1888,  No.  200. 

This  was  an  action  of  assumpsit  by  Charles  W.  Kremer 
trading  as  C.  W.  Kremer  &  Co.,  against  Joseph  P.  Reed, 
James  L.  Crane  and  John  B.  Watson,  now  or  late  trading  as 
Reed,  Crane  &  Co.     Plea,  non-assump>sit. 

Under  the  rule  of  the  court  an  affidavit  being  filed  by  John 
B.  Watson  denying  the  partnership,  the  issue  also  raised  the 
question  of  partnersHip  between  the  three  defendants.  In 
fact  this  was  the  only  point  tried,  as  the  other  defendants 
admitted  the  liability,  and  the  only  party  defending,  Watson 
rested  his  defence  on  the  denial  of  the  partnership.  On  the 
trial  of  the  case  before  Pierce,  J.,  the  following  facts  ap- 
peared : 

In  April,  1878,  Reed,  Crane  &  Co.  formed  a  partnership  for 
trading  in  Para,  Brazil.  J.  P.  Reed  and  James  L.  Crane  were 
then  the  partners.  Crane  resided  in  Para,  Reed  in  Philadel- 
phia. J.  P.  Reed  and  Kremer  the  plaintiff  also  had  a  com- 
mercial house  in  Philadelphia,  the  firm  of  which  was  J.  P. 
Reed  &  Co. 

In  July,  1878,  J.  P.  Reed  &  Co.  made  a  contract  with  Wat- 
son to  employ  him  as  a  general  manager,  receiving  a  sum  equal 
to  thirty  per  cent,  of  the  profits. 

In  the  following  October  a.similar  agreement  between  Reed, 
Crane  &  Co.  and  Watson  was  drawn  and  executed  by  Reed 
for  himself  and  Crane,  but  without  authority  frooi  Crane,  and 
by  Watson.  This  paper  was  sent  out  to  Crane  for  signature, 
who  declined  signing  till  he  came  to  Philadelphia  in  1879, 
when  he  signed  it  after  discussing  the  meaning  and  effect  with 
Watson.     The  following  is  the  agreement: 

Philadelphia,  October  18th,  1879. 

Received  from  John  B.  Watson  twenty-five  hundred  AoV 
lars  for  account.  Reed,  Crane  &  Co.,  Para,  Brazil,  paid  during 
the  year  1879.  Joseph  P.  Rebd. 

Memorandum  of  agreement  between  Joseph  P.  Reed  and 
James  L.  Crane,  trading  as  Reed,  Ci*ane  &  Co.,  Para,  Bi*azil, 
and  John  B.  Watson  of  Philadelphia,  United  States  of  Amer^ 
ica.  Reed,  Crane  &  Co.  agree  to  employ  John  B.  Watson, 
during  the  term  of  their  co-partnership  as  per  agreement  dated 
first  day  of  April,  1878  (copy  of  same  attached),  to  give  a 
general  supervision  to  their  business  in  Philadelphia,  but  not 
requiring  him  to  leave  that  city,  nor  to  do  anything  that  will 
interfere  with  his  own  business,  nor  prevent  him  from  leaving 
the  United  States  at  any  time,  and  for  this  they  agree  to  pay 
him  a  sum  equal  to  thirty  per  cent,  of  their  net  profits,  to  be 
ascertained  and  settled  annually  on  the  tenth  day  of  October. 
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The  said  John  B.  Watson  agrees  to  pay  the  said  Reed,  Crane 
&  Co.,  the  sum  of  twenty-five  hundred  dollars  within  twelve 
months  from  the  date  of  this  agreement. 

It  is  mutually  agreed  that  John  B.  Watson  shall  be  con- 
sulted in  all  matters  of  importance,  and  his  opinion  shall  be 
deicisive,  as  to  the  course  to  be  pursued,  unless  both  partners 
Hgree  thereon.  It  is  also  agreed  that  a  full  and  complete 
balance  sheet  of  the  books  of  Reed,  Crane  &  Co.,  showing  all 
debts,  contracts,  assets,  etc.,  etc.,  shall  be  handed  to  John  B. 
Watson  each  and  every  month  during  the  continuance  of  this 
agreement. 

Witness  our  hands  and  seals  this  twenty-ninth  day  of  Octo- 
ber, 1878. 

Witnesses  present  all  signatures. 

Joseph  P.  Reed,  [l.  s.] 

James  L.  Cbake,  [l.  s.] 

Per  J.  P.  Reed. 
Reed,  Crane  &  Co.,       [l.  s.] 
John  B.  Watson,  [l.  s.J 

Isaac  J.  Alexander, 
Thomas  Winn, 
C.  Cornish. 

Philadelphia,  February  8  |  79. 
I  agree  to  all  the  provisions  of  this  agreement. 

James  L.  Crane. 

In  January,  1880,  Kremer  bought  out  his  partner,  Reed,  in 
the  Philadelphia  house,  and  they  being  creditors  of  Reed, 
Crane  &  Co.,  he  says  he  asked  Watson  if  he  was  a  partner, 
and  Watson  admitted  he  was.  He  had,  so  Kremer  asserts, 
made  the  same  admission  in  October  or  November,  1878.  In 
July,  1880,  it  was  ascertained  Reed,  Crane  &  Co.  were  utterly 
insolvent;  their  assets  were  sold  out  and  the  debt  due  Kremer 
entirely  unpaid. 

He  then  brought  suit  against  this  firm,  including  Watson  as 
one  of  the  defendants,  and  shortly  afterwards  sued  him  for 
deceit  for  fraudulently  misrepresenting  the  condition  of  the 
house. 

The  plaintiff  having  given  evidence  of  an  admission  made 
in  January,  1880,  by  the  defendant  John  B.  Watson,  that  he 
was  a  partner  in  the  firm  of  Reed,  Crane  &  Co.,  the  defen- 
dants, to  support  the  evidence  in  denial  that  such  an  admis- 
sion was  made,  called  John  B.  Watson,  and  he  having  testified 
that  no  such  admission  was  made,  it  was  proposed  to  ask  the 
witness  this  question : 

''Going  back  to  the  interview  which  Mr.  Kremer  8a3rs  he 
had  with  you  in  January,  1880,  when  he  was  buying  out  J.  P. 
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Reed  &  Co.,  state  what  was  the  credit  of  the  house  of  Reed, 
Crane  &  Co.  at  that  time  ia  January,  1880,"  which  question 
was  objected  to  as  not  pertinent,  and  the  objection  was  sus- 
tained and  the  defendant  excepted,  and  the  judge  sealed  a 
bill  of  exceptions.     (First  assignment  of  error,) 

The  defendant  proposed  to  read  to  the  jury  a  contract  made 
with  the  plaintiffs  firm  Julv  15th,  1878,  and  renewed  by  him- 
self January  15th,  1880. 

The  plaintiff  on  cross-examination  had  proved  this  contract 
was  made  when  he  formed  the  partnership  of  J.  P.  Reed  & 
Co.,  and  was  renewed  when  he  bought  out  J.  P.  Reed  in  Jan- 
uary, 1880,  and  identified  the  document.  The  defendant  then 
proposed  to  read  to  the  jury  the  agreement  between  Watson 
and  the  firm  of  J.  P.  Reed  &  Co.,  dated  July  15th,  1878, 
signed  by  the  plaintiff  himself,  and  also  renewed  between  the 
plaintiff  alone  and  this  defendant  on  the  15th  of  January, 
1880,  to  continue  for  three  years.  And  thereupon  the  counsel 
for  the  plaintiff  objected,  and  the  objection  was  sustained,  and 
the  court,  at  the  request  of  the  defendant  Watson,  sealed  an 
exception.     (Second  assignment  of  error.) 

The  defendant  requested  the  court  to  charge,  inter  alia. 

"  6.  There  is  no  evidence  from  which  the  juiy  are  warranted 
in  finding  that  the  actual  contract  between  Reed,  Crane  &  Co. 
and  J.  B.  Watson  was  a  partnership,  or  other  than  what  is 
expressed  in  the  writing  produced  and  proved  by  the  plaintiff 
and  by  the  defendant,  as  being  the  contract  between  those 
parties." 

Answer.  I  decline  that  point.     (Third  assignment  of  error.) 

Verdict  for  the  plaintiff  for  $7,704.98  and  judgment  thereon ; 
whereupon  the  defendant  took  this  writ,  assigning  for  error 
the  rejection  of  his  testimony  as  above  set  out,  and  the 
answer  of  the  court  to  his  sixth  point. 

jB.  C.  McMurtrie  (Z%.  J,  Diehl  with  him),  for  plaintiff  in 
error. 

Richard  P.  White  (^Charles  L.  Lochwood^  Jo9eph  A.  Sinn 
with  him),  for  defendant  in  error. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court, 
February  1st,  1886. 

For  the  purposes  of  this  case  we  must  assume  that  the 
agreement  dated  29th  October,  1878,  between  Reed,  Crane  ^ 
Co.  and  John  B.  Watson,  did  not  constitute  the  latter  a  mem- 
ber of  that  firm ;  the  court  below  so  ruled,  and  as  this  ruling 
cannot  be  reviewed  on  the  present  writ  of  error  it  must  staml 
as  the  law  of  this  case.      It  is  certain,  however,  that  that 
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agreement  did  not  conclude  Charles  W.  Kremer,  the  plaintiff 
below,  for  he  was  at  liberty  to  prove  aliunde  the  fact  of  the 
partnerahip  as  he  alleged  it  to  be,  and  that  without  regard  to 
how  the  parties  had  arranged  their  affairs  between  themselves. 
The  partnership  might  be  established  by  the  several  admis* 
sions  of  all  those  who  were  alleged  to  compose  it,  or  by  the 
admissions  of  one,  and  the  acts  and  declarations  of  the  others: 
Welsh  V.  Speakman,  8  W.  &  S.,  257 ;  Tavlor  v.  Hendei-son, 
17  S.  &  R.,  453 ;  Johnston  v.  Warden,  3  Watts,  101.  Nor  does  it 
at  all  aflfect  this  right  of  proof  by  the  plaintiff,  that  there 
were  in  fact  articles  of  co-partnership  between  the  defendants: 
Widdifield  v.  Widdifield,  2  Bin.,  245  ;  Edwards  v.  Tracy,  62 
Pa.  St.  R.,  374.  Kremer  had  nothing  to  do  with  the  agree- 
ments of  Reed,  Crane  &  Co.,  written  or  oral,  nor  was  he  bound 
by  them.  Neither  would  it  make  any  difference  that  in  fact 
there  was  no  such  partnership,  if  the  defendants  represented 
themselves  as  such  to  the  plaintiff,  and  thereby  obtained  his 
goods :  Given  v.  Albert,  5  W.  &  S.,  333.  Kremer  was  un- 
doubtedly a  competent  witness  to  prove  the  acts  and  declara- 
tions of  Watson,  and  so  were  Reed  and  Citine.  What  they 
said  could  not  be  introduced  to  make  him  a  member  of  their 
firm,  but  there  is  no  reason  why  they  could  not  be  used  as 
witnesses  to  prove  what  he  said  concerning  his  own  relation- 
ship to  that  firm.  It  is  possible  that  they  might  be  estopped 
by  the  agreement  of  the  29th  of  October,  1878,  but  Kremer 
was  not,  and  the  partners  might  certainly  be  used  to  show 
that  that  agreement,  as  to  third  persons,  was  but  a  sham,  and 
did  not  truly  represent  the  status  of  the  parties.  The  learned 
counsel  for  the  defendants  seems  to  think  that  we  must  treat 
this  contract  as  fixing  absolutely  the  position  of  the  defen- 
dants. He  says:  ^^If  a  stranger  proposes  to  prove  actual 
partnership,  as  a  fact,  he  is  bound  by  what  was  the  actual  con- 
tract." This  proposition  is  true  enough  in  the  abstract,  but 
false  as  to  the  case  in  hand.  If  a  stranger  undertakes  to  show 
the  position  of  certain  persons  as  partners  inter  «e,  and  there 
be  articles  of  co-partnei*ship,  doubtless  such  articles  would  be 
the  best  evidence,  though  even  this  not  absolutely,  but  prima 
facie  only.  But  when  a  partnership  is  to  be  establishea,  not 
us  affecting  those  who  may  chance  to  compose  it,  but  others 
with  whom  they  have  had  dealing,  the  case,  as  we  have  seen, 
is  very  different.  It  would,  indeed,  work  serious  injustice  to 
hold  that  one  dealing  with  a  firm  must  be  bound  by  a  secret 
agreement  of  partnership  of  which  he  may  have  had  no  previ- 
ous knowledge,  or  which,  even  if  known,  may  not  embrace  all 
the  members  of  the  company,  or  set  forth  correctly  their  sev- 
eral interests  or  liability.  We  cannot  entertain  a  proposition 
such  as  this,  or  adopt  it  as  containing  a  true  exposition  of  the 
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law  governing  a  cise  like  that  in  hand.  What  we  have  already 
said  disposes  of  the  principal  assignment  of  error,  and  the 
others  require  but  little  attention.  The  offer  to  prove  the 
condition  of  the  credit  of  the  house  of  Reed,  Crane  &  Co.  in 
January,  1880,  is  so  utterly  irrelevant  that  a  serious  discussion 
of  it  is  almost  out  of  the  question.  It  is  said  that  if  the  fact 
offered  for  proof  had  been  admitted,  it  would  have  tended  to 
render  improbable  the.ad mission  made  by  Watson  to  Kremer, 
that  at  that  time  he  was  a  member  of  the  firm.  But  if,  as 
seems  to  have  been  established,  he  was  a  member  thereof,  why 
should  he  not  admit  that  fact  even  though  its  credit  was  not 
good?  The  offer  must  assume  the  very  fact  in  controversy, 
otherwise  it  comes  to  nothing,  and  the  determination  of  this 
controverted  fact  necessarily  settles  the  contention,  so  that  on 
either  hand  there  is  no  room  for  the  proposed  evidence.  More- 
over, he  had  all  the  interest  of  a  partner,  whatever  may  have 
been  his  liability;  he  had  put  some  twenty-five  hundred  dol- 
lars of  his  money  into  this  partnei^ship ;  had  a  general  power 
of  supervision  over  its  affairs,  and  was  to  have  thirty-three 
per  centum  of  its  profits;  he  was  therefore  as  much  interested 
lu  sustaining  the  credit  of  the  house  as  either  of  the  partners 
could  have  been,  and  if  his  admission  tended,  as  it  undoubt- 
edly did,  to  sustain  that  credit,  the  probability  is  that  he  would 
make  it.  If,  then,  we  are  to  deal  with  probabilities  at  all, 
they  are  certainly  to  be  found  as  much  on  the  one  side  as  the 
other,  and  so  the  matter  rests  in  cequilibrio.  As  to  the  ques- 
tion of  the  admission  of  the  agreement  of  J.  P.  Reed  &  Co. 
with  John  B.  Watson,  July  15th,  1878,  it  will  be  best  dis- 
cussed from  the  presentation  of  it  as  found  in  the  argument 
of  the  learned  counsel  for  the  plaintiffs  in  error.  He  says: 
**  The  third  point  is  whether — when  the  question  was — did 
the  written  contract  with  Reed,  Crane  &  Co.  represent  the 
actual  contract?  Was  it  not  admissible  to  show  that  Reed 
had  a  similar  contract  with  Watson,  and  that  Kremer  was  a 
party  to  it?  It  would  have  opened  the  door  to  inquiry,  Was 
this  also  the  real  contract,  or  was  that  a  secret  partnership 
also  ?  "  It  will  be  seen  that  the  object  was  to  introduce  a  con- 
tract with  a  company  not  in  any  manner  involved  in  this  case, 
and  thus  create  a  collateral  issue  which,  after  it  was  fully 
tried  out,  could  in  no  legitimate  manner  affect  the  matter  in 
hand.  Suppose  it  had  been  admitted ;  what  then  ?  Would 
it  have  tended  to  rebut  those  facts  which  were  necessarily 
proved  in  order  to  make  Watson  a  member  of  the  firm  of 
Keed,  Crane  &  Co.,  or  to  contradict  a  single  word  uttered  by 
the  plaintiffs  witnesses?  No  such  thing  is  alleged,  nor  could 
it  so  operate,  for  it  belonged  to  a  subject  that  had  no  relation 
whatever  to  the  case  trying. 

The  judgment  of  the  court  below  is  aflBrmed. 
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Noar  versus  Gill. 

1.  The  plaintiff  in  a  scire  facias  sur  Mechanics^  lien  must  show  a 
debt,  that  it  was  contracted  for  work  done  or  material  furnished  for 
or  about  tiie  construction  of  the  building*,  and  thai  the  claim  was  prop- 
erly made  and  filed  in  pursuance  of  the  terms  of  the  statute.  It  is 
unnecessary  for  him  to  allege  in  his  claim,  or  affirmatively  proye,  that 
the  work  was  done  or  the  material  was  furnished  on  the  credit  of  the 
building.  The  burden  is  on  the  defendant  to  prove  any  matter  which 
he  affimis  by  way  of  defence. 

2.  The  plaintiflTs  books  of  original  entries  are  competent  evidence  of  the 
items  and  the  amount  of  the  debt  claimed,  and  he  may  show  by  other 
evidence  the  other  facts  which  entitle  him  to  recover. 

3.  Errors  committed  in  matters  referred  to  in  assignments  of  error,  not  in 
accordance  with  the  rules  of  the  Supreme  Court,  cannot  be  corrected. 

4.  Hommel  r.  Lewis,  8  Out,  465;  Presbyterian  Church  v.  Allison,  10 
Barr,  416,  followed. 

January  12th,  1886.  Before  Mercur,  C.  J.,  Gordon, 
Trunkby,  Sterbbtt,  Green  and  Clark,  J.T.  Paxson,  J., 
absent. 

Errob  to  the  Court  of  Common  Pleas,  No.  1,  of  Philadel- 
phia county:  Of  January  Term,  188i5,  No.  205. 

This  was  a  proceeding  to  enforce  a  mechanic's  lien  for  work 
done  and  materials  furnished,  for  and  about  certain  premises 
belonging  to  the  defendant.  The  amount,  of  the  claim  was 
paid  by  the  latter  into  court,  under  the  act  of  Assembl}',  and 
an  agreement  was  filed  that  the  case  should  go  to  triaU  as  if 
Hci.  fa.  had  issued,  and  the  general  issue  had  been  pleaded. 
On  the  trial  of  the  case  the  following  facts  appeared : 

The  plaintiff  is  a  contractor  and  builder.  On  the  sixteenth 
day  of  February,  1882,  he  entered  into  a  contract  in  writing 
with  the  defendant  to  erect  a  certain  store  and  dwelling,  with 
a  stable  on  the  rear,  of  a  lot  situate  on  North  Front  Street,  in 
the  City  of  Philadelphia,  according  to  certain  specifications 
thereto  attached.  Under  this  contract  the  plaintiff  was  to 
furnish  all  the  work  and  material  set  out  in  said  specifications, 
and  also  a  release  of  claims.  The  buildings  wei*e  erected 
according  to  contract.  The  release  of  claims  was  furnished. 
In  the  progress  of  the  work  there  were  some  changes  made 
from  the  contract,  upon  the  ordei-s  of  defendant,  which  change:^ 
necessitated  extra  work,  also  furnished  by  the  plaintiff.  The 
buildings  were  completed,  and  the  defendant  moved  in  on  the 
fifteenth  day  of  August,  1882.  The  plaintiff  then  called  upon 
the  defendant  for  a  settlement,  there  being  still  due  and  owing 
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tSOO  balance  on  contract  pnce,  and  $277.35  for  the  extra 
work.  The  defendant,  being  unable  to  pay  at  that  time,  gave 
his  due  bill  in  part  payment.  The  defendant  also  being  un- 
able to  pay  that,  the  same  was,  on  the  nineteenth  day  of  Sep- 
tember, 1882,  converted  into  two  promissory  notes  for  $200 
and  jSOO  respectively,  and  a  promise  to  pay  the  extra  work. 
This  was  over  a  month  after  the  defendant  had  taken  possession 
of  the  premises.  These  notes  went  to  protest,  and  the  lien  in 
this  case  was  filed.  Upon  the  trial  the  contract  was  proven, 
and  these  notes  were  offered  as  evidence  of  the  balance  due 
and  admitted.  The  orders  for  the  extra  work  were  duly 
proven,  and  the  plaintiff's  book  of  original  entries  was  offered 
to  show  the  delivery.  The  charge  in  the  book  of  original 
entries  was,  "Lieberman  Noar,  2206  North  Front  Street," 
which  is  the  number  of  the  premises  erected,  and  which  was 
supplemented  by  the  plaintiffs  own  testimony,  that  the  work 
and  materials  as  charged  were  ordered  by  the  defendant,  and 
that  the  work  was  done  and  the  materials  were  furnished  for 
the  erection  and  construction  of  the  premises  contained  in  said 
contract;  that  the  premises.  No.  2206,  were  the  premises 
erected  in  pursuance  of  the  contract ;  that  the  work  was  done 
and  materials  were  furnished  upon  the  credit  of  the  building. 
*  The  defendant  resisted  payment  on  the  ground,  Fir9t^  that 
the  plaintiff  had  not  completed  the  contract,  and  had  not  fur- 
nished a  proper  release  of  liens,  in  consequence  of  which  he 
suffered  more  damage  than  the  amount  due.  Second^  that  the 
book  of  original  entries  did  not  show  a  sale  on  the  credit  of  the 
building. 

Defendant  offered  in  evidence  book  of  original  entries,  in 
which  the  materials  claimed  for  were  charged;  Lieberman 
Noar,  2206  Front  St.  Objected  to.  Objection  overruled. 
Book  admitted.  Exception  for  defendant.  (First  assignment 
of  error.) 

Counsel  for  defendant  offered  to  show  by  the  defendant  him- 
self, that  the  signatures  of  the  tinsmith  and  the  roofer  on  the 
release  of  claims  were  denied  by  them  to  him,  the  owner  of  the 
building,  after  the  settlement  was  made  with  Gill.  Objected 
to.  Objection  sustained.  Exception  for  defendant.  (Second 
assi^meut  of  error.) 

The  defendant  requested  the  Court  to  charge  the  jury  as 
follows : 

"As  to  the  claim  for  work  and  materials  outside  of  the  con- 
tract, the  book  of  original  entries  put  in  evidence  by  the  plain- 
tiff does  not  show  a  sale  on  the  credit  of  the  building,  and  the 
plaintiff,  therefore,  cannot  recover  for  the  extra  work  and 
materials  in  this  form  of  action.  He  has  his  remedy  in  another 
form  of  action  against  Noar  personally.*' 
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Answer: — "Any  evidence  that  satisfies  the  jury  that  tlie 
work  and  materials  were  furnished  for  or  about  the  erection  or 
construction  of  the  building  is  siifiScient." 

Verdict  for  the  plaintiff  for  $628.74,  and  judgment  thereon, 
whereupon  the  defendant  took  this  writ,  assigning  for  error 
the  admission  and  the  rejection  of  testimony  as  above  set  out, 
and  the  answer  to  his  point. 

Henri/  Reed  (^William  W.  Wiltbank  with  him),  for  tlje 
plaintiff  in  error. — Whatever  damage  may  have  accrued  to  the 
defendant  from  the  imperfect  character  of  the  release  of  claims 
furnished  him  by  the  plaintiff,  he  was  entitled  to  have  con- 
sidered as  an  element  of  hia  defence ;  and  if  any  of  the  signa- 
tures to  the  release  of  claims  were  not  genuine  or  not  author- 
ized, the  contract  was  not  executed. 

It  was  certainly  error  for  the  court  below  to  let  a  book 
which  showed  only  a  personal  charge  against  the  defendant 
go  in  evidence  in  support  of  a  claim  on  a  mechanic's  lien,  and 
not  to  have  qualified  such  admission  by  a  requirement  of  fur- 
ther evidence  that  the  goods,  &c.,  so  charged  in  the  book  to 
the  defendant  personally  were  reallv  furnished  upon  the  credit 
of  the  building.  Wolf  v.  Batchelder,  6  P.  F.  S.,  89 ;  Hershey  p.  ^ 
Gohn,  1  Pennypack.  41 ;  Basch  v.  Sener,  Id.,  22 ;  Parrisli  &  * 
Hazard's  Appeal,  2  Norris,  111;  See  Johnson  on  Mechanics' 
Liens,  pages  116, 181,  345,  357 ;  Shriver  v.  Birchall,  2  W.  N. 
C,  172;  Church  v.  Allison,  10  Barr,  415;  Hills  v.  Elliott,  16 
S.  &  R.,  58. 

Before  the  plaintiff  can  recover,  Firsty  there  must  be  a  find- 
ing by  the  jury  express  or  implied  that  the  work  done  and 
materials  furnished,  which  are  the  subject  of  the  lien  sued  on, 
was  done  or  were  furnished  on  the  credit  of  the  building. 

Secondly^  to  sustain  a  verdict,  the  fact  of  such  credit  being 
given  must  be  shown  by  proof,  inasmuch  as  the  defendant's 
plea  being  the  general  issue  denied  all  the  plaintiff's  case ;  and 
Thirdly^  the  court,  upon  the  plaintiffs  furnishing  proof  that  the 
building  was  credited,  should  call  the  jury's  attention  to  the 
point  that  proof  of  such  credit  was  essential.  In  the  present 
case,  there  was  no  verdict  finding  such  credit ;  there  was  no 
allegation  or  proof  of  such  credit ;  and  no  ruling  of  the  court 
by  which  the  question  of  such  credit  was  left  to  the  jury. 

Louis  Boss  for  the  defendant  in  error. — 1.  It  is  not  neces- 
sary for  the  plaintiff  to  prove  affirmatively  that  the  materials 
were  furnished  upon  the  credit  of  the  building.  This  princi- 
ple is  clearly  established  by  the  following  authorities :  Mo- 
Mullin  V.  Gilbert,  2  Wh.,  277 ;  Young  v.  Chambers,  3  Harris, 
266;  White  v.  Miller,  6  Harris,  52;  Van  Billiards  v.  Nace,  1 
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Grant,  285;  Hill  v.  Newman,  2  Wr.,  151 ;  Barbier  v.  Smith,  2 
Wr..  296 ;  Wolf  t^.  Batchelder,  6  Smith,  87 ;  Hommel  v.  Lewis, 
15W.  N.  C.,119. 

The  statute  does  not  require  either  that  the  materials  shall 
be  charged  against  the  owner,  or  that  the  claim  of  Hen  shall 
assert  that  they  were  furnished  on  the  credit  of  the  building, 
or  that  affirmative  proof  shall  be  made  that  such  was  the  fact. 

The  burden  of  proof  is  shifted  to  the  defendant  to  show  that 
the  materials,  etc.,  were  not  furnished  upon  the  credit  of  the 
building,  and  that  the  plaintiflF  is  not  entitled  to  recover. 
Here  there  is  not  even  a  denial  that  the  materials,  etc.,  were 
furnished  and  used  in  the  building,  but  on  the  contrary,  de- 
fendant admits  having  ordered  some  of  the  extra  work:  Van 
Billiards  v.  Vace,  1  Grant,  236;  Barclay  v.  Wainwright,  5 
Norris,  191 ;  Hommel  v.  Lewis,  15  W.  N.  C,  119. 

Mr.  Justice  Trunkey  delivered  the  opinion  of  the  Court, 
March  1st,  1886. 

Had  error  been  committed  in  the  matters  referred  to  in  the 
firet  and  second  assignments,  it  could  not  be  corrected,  for 
neither  assignment  quotes  the  full  substance  of  the  bill  of  ex- 
ception, or  sets  forth  a  copy  of  the  bill,  as  required  by  rule 
XXIV.  But  it  is  plain  that  the  defendant  suffere  naught  by 
the  omission.  The  fact  that  the  book  of  original  entries 
showed  only  a  charge  against  the  defendant  personally  is  no 
reason  for  its  rejection.  It  is  immaterial  whether  the  offer  of 
the  book  was  accompanied  by  an  offer  of  other  evidence,  for 
if  it  was  competent  to  show  the  debt  alleged  to  be  secured  by 
the  lien,  it  was  admissible  for  that  purpose.  Even  where  the 
claim  is  by  one  who  sold  materials  to  the  contractor,  and  the 
charges  are  against  the  contractor  only,  the  book  is  competent 
evidence  of  the  items  and  amount  of  the  debt,  and  the  plain- 
tiff may  show  by  other  evidence  the  other  facts  which  entitle 
him  to  recover.  Presbyterian  Church  v.  Allison,  10  Pa.  St., 
413. 

This  claim  was  filed  on  April  18th,  1888,  for  the  last  work 
done  on  the  building,  and  the  trial  was  October  22d,  1884. 
Had  claims  been  filed  by  the  roofer  and  tinsmith  they  could 
readily  have  been  shown  at  the  trial — had  no  claims  been  filed 
no  liens  remained.  The  second  assignment  is  so  devoid  of 
merit  that  the  defendant  has  put  nothing  in  his  paper  book 
showing  whether  the  offered  testimony  was  pertinent,  or  im- 
properly rejected. 

The  main  question,  and  the  one  really  relied  on  by  the  de- 
fendant, is  presented  in  the  third  assignment  of  error,  namely, 
whether  there  was  evidence  to  warrant  a  finding  thatHhe  work 
and  materials  were  furnished  on  the  credit  of  the  building.    If 
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80,  the  defendant's  point  was  rightly  refused.  Conceding  that 
the  book  of  original  entries  alone  fails  to  show  such  credit,  it 
by  no  means  follows  that  the  ])1aintiff  was  not  entitled  to  a 
lien.  The  evidence  is  not  printed,  but  at  the  argument  the 
parties  conceded  that  the  claim  was  filed  by  the  contractor 
against  the  owner,  and  was  for  an  alleged  balance  due  on  the 
written  contract  and  for  extra  work  and  materials;  that  the 
work  and  materials  were  furnished  for  and  used  in  the  con- 
struction of  the  building,  the  extra  work  having  been  ordered 
by  the  defendant;  and  that  the  defendant  moved  into  the 
building  soon  as  completed.  An  agreement  was  made  that 
the  cause  should  be  tried  as  if  scire  facias  had  been  issued  and 
the  general  issue  pleaded. 

The  statute  declares  that  every  building  within  its  operation 
"shall  be  subject  to  a  lien  for  the  payment  of  all  debts  con- 
tracted for  work  done  or  materials  furnished  for  or  about  the 
erection  or  construction  of  the  same."  What  is  requisite  to 
create  the  statutory  lien  for  payment  of  the  debt?  Simply 
doing  the  work  or  furnishing  materials  for  the  construction  of 
the  building.  The  facts  to  be  established  are  few,  and  are 
clearly  stated  in  the  statute.  But  the  creditor  may  have  done 
some  act  which  bai-s  his  right,  as  the  giving  of  sole  credit  to 
the  contractor,  or  agreeing  with  the  owner  to  waive  the  secu- 
rity of  the  lien.  No  rule  of  evidence  requires  the  creditor  to 
firove  that  he  has  done  no  act  to  annul  his  statutory  secui-ity. 
£  the  debtor  or  owner  of  the  building  alleges  that  the  claim- 
ant has  done  an  act  which  annuls  the  lien,  the  burden  of  proof 
of  such  act  rests  on  the  owner  or  debtor.  Of  course,  where  a 
plaintiff  in  making  proof  of  his  right  to  a  lien,  shows  that  he 
did  the  work  or  furnished  the  materials  on  the  mere  credit  of 
the  contractor,  or  on  a  contract  that  he  should  not  have  the 
lien,  the  effect  of  such  testimony  against  his  right  is  the  same 
as  if  it  had  been  adduced  by  the  defendant.  If  he  cannot 
prove  the  debt  without  showing  that  he  has  no  right  to  the 
security,  he  has  no  case,  but  to  make  h  prima  facie  case  he  has 
only  to  prove  the  statutory  requisites. 

The  question  involved  in  this  case  has  already  been  decided. 
It  is  unnecessary  for  the  plaintiff  to  allege  in  his  claim,  or 
affirmatively  prove,  that  the  work  was  done  on  the  credit  of 
the  building.  It  must  be  true  as  a  fact  that  the  work  was  so 
done,  and  such  fact  will  be  presumed  where  the  plaintiff  has 
complied  with  all  the  provisions  of  the  statute  relating  to  the 
lien  which  he  claims.  To  establish  his  right  he  must  show  a 
debt,  and  that  it  was  contracted  for  work  done  or  materials 
furnished  for  or  about  the  construction  of  the  building,  and 
that  the  claim  was  properly  made  and  filed  in  pursuance  of 
the  terms  of  the  statute.     Then  the  burden  is  on  the  defendunt 
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to  prove  any  matter  which  he  affirms  by  way  of  defence. 
Hommel  v.  Lewis,  104  Pa.  St.,  565.  Prior  decisions  touching 
the  point  need  not  be  noted,  as  they  were  carefully  reviewed 
in  that  case  by  Justice  Green.  There,  the  materials  had  been 
sold  to  and  charged  in  the  plaintiffs  book  of  original  entries 
against  the  contractor,  and  it  was  remarked  that  the  mere  cir- 
cumstance that  the  materials  were  charged  to  the  contractor 
would  itself  create  no  presumption  that  they  were  furnished 
on  his  credit  only,  though  such  circumstance  would  be  some 
evidence  to  be  considered  with  other  evidence,  if  any,  that  the 
credit  was  given  to  the  contractor.  Here,  the  charge  is  against 
the  owner  of  the  building,  and  is  consistent  either  with  a  per- 
sonal credit  or  a  credit  on  the  security  of  the  lien,  but  is  no 
evidence  that  the  security  was  released  or  waived. 

The  court  rightly  ruled  that  ^^any  evidence  that  satisfies  the 
jury  that  the  work  and  materials  were  furnished  for  and  about 
the  erection  or  construction  of  the  building  is  sufficient.''  A 
portion  of  the  argument  demonstrates  that  the  claim  was  not 
evidence,  but  it  does  not  appear  that  the  claim  was  submitted 
as  evidence  of  anything.  Nor  does  it  appear  that  there  was 
no  evidence  of  the  fact  involved  in  the  ruling.  Unless  the 
facts  set  forth  in  the  claim  are  admitted  by  the  plea,  or  other- 
wise, the  plaintifif  must  prove  them,  and  we  are  unadvised  of 
any  inconsistent  ruling  at  the  trial. 

Judgment  affirmed. 


Lewis  and  Parker    versus  Browning  and  Wife. 

1.  The  Jurisdiction  of  the  Orphans^  Court  over  all  matters  of  account 
between  guardian  and  ward  is  exclnsive. 

2.  Although  a  guanfian  may  have  made  a  private  settlement  with  his  ward, 
on  his  arriving  at  age,  he  may  still  in  a  proper  case,  within  a  reasonable 
time,  be  reqmred  to  file  and  settle  his  account  in  the  Orphans^  Court. 
If,  however,  such  settlement  shall  have  been  made  in  good  faith 
and  on  full  deliberation,  is  full  and  fair,  is  aooompanied  by  a  full  re- 
lease executed  under  no  mistake  or  misapprehension,  and  has  been 
acquiesced  in  by  the  parties,  it  may  be  treated  as  a  waiver  of  the  legal 
right  to  an  account  in  the  Oiphans'  Court,  and  its  terms  may  be  enforced 
in  the  Common  Pleas  as  other  contracts  are  enforced.  \ 

3.  A  ward  cannot  impeach  such  a  settlement  and  release,  as  haying 
been  procured  by  artifice,  misrepresentation  and  fraud,  in  an  actioTi  in 
the  Conmion  Pleas  as[ainst  those  with  whom  hiynoney  has  been  invested 
by  his  guardian,  it  the  settlement  and  release  is  repudiated,  resort 
most  be  had  to  the  Orphans'  Court. 

4.  Equity  would  compel  the  use  of  the  g[iiardian*s  name  for  the  benefit 
of  nis  ward  in  an  action  instituted  by  mm  against  those  with  whom  tlie 
guardian  had  invested  his  money. 
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Jannarv  12th,  1886.  Before  Mercur,  C.  J.,  Gordon, 
Trxjnkey,  Sterrett,  Greek  and  Clark,  JJ.  Paxsox,  J., 
absent. 

Error  to  the  Court  of  Common  Pleas  No.  S,  of  Philadel- 
phia county:    Of  January  Term.  1886,  No.  207. 

Assumpsit  by  Walter  C.  Browning  and  Emilv  L.  Brown- 
ing, his  wife,  in  right  of  said  wife  against  J.  William  Lewis 
and  Martin  E.  Parker,  brought  28th  of  March,  1882.  The 
narr  contained  only  the  common  counts.  In  the  bill  of  par- 
ticulars plaintiff  claimed,  in  addition  to  the  sum  of  $4,266 
received  by  defendants  from  Emily  H.  Parker,  for  which  sum 
a  remittitur  was  afterwards  entered,  the  sum  of  $6,982.07, 
"  received  by  the  defendant  for  her  use  from  J.  William 
Lewis,  late  guardian  of  her  estate."  The  pleas  were  non 
a$8ump$it^  non  a8sump$ie  infra  sex  annos^  payment  with 
leave,  etc. 

On  the  trial  of  the  case  the  following  facts  appeared :  In 
1869,  J.  William  Lewis,  the  plaintiff  in  error,  was  appointed, 
by  the  Orphans'  Court  of  Delaware  county,  guardian  of  the 
estate  of  his  niece,  Emily  Lownes.  The  latter  was  the 
daughter  of  his  sister  Emily,  by  her  former  husband,  Phineas 
Lownes,  who  died  in  the  year  1866.  Lewis  was  in  partner- 
ship with  Lownes  at  the  time  of  the  decease  of  the  latter. 
After  the  death  of  the  latter,  his  capital  had  been  continued 
in  the  concern  by  his  widow,  who  was  his  executrix  and  sole 
legatee,  until  the  year  1867,  when  she  dissolved  the  partner- 
ship, which  was  re-formed  between  her  brother  and  her  second 
husband,  M.  E.  Parker,  to  whom  she  transferred  $36,000  out 
of  her  capital,  which  he  contributed  as  his  share  of  the  capi- 
tal of  the  new  concern.  The  business  was  carried  on  under 
the  firm  name  of  Lewis  &  Parker  until  the  31st  day  of  De- 
cember, 1877.  At  that  time  Parker  retired,  and  his  interest 
was  ascertained  to  be  some  $41,000,  for  \jhich  notes  were 

fjiven.  The  business  has  ever  since  been  carried  on  by  J.  Wil- 
iam  Lewis  individually.  Prior  to  the  bringing  of  the  present 
suit  all  these  moneys,  together  with  some  $24,000  additional, 
had  been  paid  by  Lewis  to  Parker. 

In  the  year  1878  or  1879,  Emily  Lownes  married  Walter  C. 
Browning.  Later  in  the  year  1879,  M,  E.  Parker  entered  into 
tiie  patent  medicine  business  with  said  Browning,  which  was 
continued  until  the  year  1881,  when  it  was  dissolved.  It 
proved  very  unfortunate,  and  caused  tiie  insolvency  of  Parker. 
As  guardian  of  said  Emily,  Lewis  collected  some  $4,800  from 
the  estates  of  her  deceased  grandfather  and  uncle.  This 
amount,  in  January,  1877,  by  reason  of  an  allowance  of  seven 
per  cent,  interest,  of  the  compounding  of  interest  and  of  the 
non-charge  of  commissions,  had  increased  to  $5,982.07.   These 
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moneys,  from  time  to  time,  were  deposited  with  the  firm  of 
Lewis  &  Parker,  by  said  Lewis.  An  account  was  opened  with 
him,  headed  "  J.  William  Lewis,  Guardian,"  in  which  were 
entered  the  sums  as  they  were  received,  and  the  interest  and 
compound  interest  thereon. 

On  the  81st  day  of  December,  1876,  this  account  was  bal- 
anced on  the  books  of  Lewis  &  Parker  by  a  debit,  "Decem- 
ber Slst,  1876  ;  cash  M.  E.  Parker  (46),  ♦5,982.07."  On  the 
Ist  day  of  January,  1877,  this  amount  was  carried  to  the 
credit  of  M.  E.  Parker's  private  account  on  said  books,  and 
continued  to  his  credit  until  the  time  of  the  dissolution  of 
the  firm,  when  it  was  settled  for  by  Lewis,  by  giving  him 
notes  and  other  obligations  therefor,  which  were  all  paid 
before  this  suit  was  brought. 

Miss  Lownes  came  of  age  on  the  8d  day  of  Jul}',  1876.  On 
that  day  the  mother  made  her  a  gift  of  ^,226,  out  of  the 
sum  owing  to  her  by  her  husband,  which  she  had  loaned  to 
him  in  1867,  to  make  up  his  contribution  to  the  firm  of 
Lewis  &  Parker.  It  was  claimed  by  the  defendants  that  on 
that  day  Parker  had  given  his  note  for  this  amount  to  Mrs. 
Browning.  This  she  denied.  A  note  was  given  to  Miss 
I^ownes  in  the  following  form : 

'*  110,000.  Chester,  Pa.,  Jdn.  3,  1876. 

Six  veal's  after  date  I  promise  to  pay  to  the  order. of  Emily 
L.  Lownes,  at  the  Delaware  County  National  Bank,  ten  thou- 
sand YHjf  dollaro,  without 
defalcation,  value  received,  with  interest  at  six  per  cent. 

"  M.  E.  Parker." 

Defendants  claimed  that  the  date  had  been  mistakenly 
written  1876  when  it  should  have  been  1877,  in  the  early 
part  of  which  year  Parker  said  it  had  been  given.  Mi-s. 
Browning  denied  this,  and  claimed  that  it  had  been  given 
to  her  on  the  3d  day  of  January,  1876.  This  note  included 
the  said  $4,226  and  the  $5,982.07,  less,  a  small  sum  which 
had  been  paid  to  her  to  reduce  the  debt  to  the  even 
amount  of  $10,000.  This  note  was  handed  to  her,  and  was 
put  by  her  in  a  fire-proof,  to  which  she  had  access,  in  the 
house  of  her  stepfather,  wliere  she  resided. 

In  March,  1878,  as  she  admitted,  it  was  removed  from  said 
safe,  and  has  ever  thereafter  remained  in  her  possession.  After 
her  marriage,  as  before,  she  and  her  husband  continued  to  live 
with  her  stepfather  till  the  misundei*standing  arose  consequent 
upon  the  failure  of  said  patent  medicine  business,  in  1881 
they  moved  away,  and  shortly  thereafter  legal  proceedings 
were  begun  against  the  stepfather  alone,  to  recover  the 
amount  of  said  note.     On  said  note  was  indorsed,  all  in  her 
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own  handwriting:  "Received  interest  in  full  to  Angnat  8d, 
1877.  Emily  L.  Lownes."  Interest  was  paid  by  M.  E.  Parker 
from  time  to  time,  some  as  late  as  in  1882,  in  full  to  3d 
October,  1881.  They  were  all  given  to  "  M.  E.  Parker," 
and  were  expressed  to  be  "on  account  of  interest,"  or  "iu 
full  for  interest."  On  one  occasion  after  the  breach,  namely, 
on  the  6th  day  of  January,  1882,  a  letter  was  written  by  Mrs. 
Browning  to  her  mother,  stating  an  account  of  the  balance 
of  interest  due,  and  asking  for  its  payment. 

The  guardian  never  settled  his  account  with  his  ward  in 
court;  but  an  account  was  offered  in  evidence  of  his  re- 
ceipts and  disbursements,  which  showed  a  balance  of 
$5,982.07  to  be  due  by  him.  A  release,  dated  24th  Janu- 
ary, 1877,  duly  acknowledged  before  a  notary  public,  and 
duly  recorded  on  the  same  day  in  the  oflSce  of  Recorder  of 
Deeds  for  Delaware  County,  was  produced,  which  was  writ- 
ten at  the  foot  of  said  account.     It  was  in  these  words : 

"  Know  all  men  by  these  presents,  that  I,  Emily  L.  Lownes, 
the  above  mentioned  minor,  being  now  of  full  age,  hereby 
certify  that  I  have  examined  the  above  account  of  my  guai^ 
dian,  J.  William  Lewis,  and  am  fully  satisfied  therewith ;  that 
I  am  cognizant  of  the  receipts  and  expenditures,  and  that  I 
have  received  irom  the  said  J.  William  Lewis  the  full  amount 
of  the  balances  in  said  account  named,  to  wit,  the  sum  of 
$5,982yJ7^i  iu  consideration  of  which  I  hereby  for  myself,  ray 
heirs,  my  executors  and  administrators  hereby  release  and  dis- 
charge the  said  J.  William  Lewis,  his  heii*s,  executoi*s  and 
administi*ators  of,  and  from  all  and  every  claim,  action  and 
demand,  or  account  for  or  on  account  of  his  said  guardian- 
ship, or  any  matter  or  thing  connected  therewith. 

Witness  my  hand  and  seal  this  24th  day  of  January,  A.  D. 
1877. 

Witnesses,  (Signed,) 

xxxxxxx 

K  I,  X 
XX 
X  SEAL  X 
X  o  X 
X  o  X 
XXXXXXX 

On  behalf  of  the  defendants,  it  was  testified  that  after  Miss 
Lownes  catne  of  age,  she  was  told  by  her  mother  that  her 
uncle  wished  to  be  discharged  fi-om  the  care  of  her  money, 
and  that  her  stepfather  had  taken  charge  of  it  and  would  be 
responsible  for  it ;  that  later  she  liad  also  been  told  that  her 
uncle  wished  her  to  release  him ;  that  she  had  gone  to  the 
office  of  Mr.  Hinkson  in  pursuance  of  an  understanding  with 
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her  that  he  should  be  released  ;  that  at  the  office  of  the  latter 
the  account  had  been  presented  and  the  release  had  been  writ- 
ten ;  that  after  it  had  been  written  it  had  been  read  to  her, 
and  had  been  approved  of  by  her. 

There  was  no  testimony  as  to  Mr.  Lewis  having  ever  been 
liable  in  any  way  for  the  $4,226,  saving  what  was  said  by 
Browning: 

"  He  (Parker)  spoke  of  Miss  Lownes'  (now  my  wife) 
money ;  how  her  father's  money  had  been  left  to  her ;  that  it 
was  with  the  firm  of  Lewis  &  Parker ;  had  drawn  6  and  7  per 
cent.  It  amounted  to  $10,000  tlirough  the  care  they  had 
taken  of  it.  He  said  to  me  in  1877  that  the  money  had  been 
left  with  Lewis  &  Parker,  and  had  reached  $10,000  owing  to 
their  management." 

There  was  no  proof  that  demand  was  made  upon  Lewis  for 
any  part  of  the  $10,000  until  the  bringing  of  the  present  suit 
in  March,  1882.  In  December,  1881,  a  suit  was  brought  by 
the  plaintiffs  against  Martin  E.  Parker  for  the  recovery  of 
this  money,  and  judgment  for  the  whole  amount  thereof  was 
entered  against  him.  Mrs.  Browning  filed  an  affidavit  of  loan 
on  the  21st  day  of  December,  1881,  inter  alia  as  follows : 

"  The  demand  in  the  said  cause  of  the  said  Emily  L.  Brown- 
ing is  for  moneys  advanced  to  the  defendant,  which  said  mon- 
e3'S  were  and  are  the  proper  moneys  of  the  said  Emily  L. 
Browning,  payable  to  her  by  the  said  defendant  on  demand, 
and  amounting  to  the  sum  of  $10,000,  with  interest  from  the 
8d.djiy  of  October,  A.  D.  1881,  and  the  demand  for  the  pay- 
ment of  the  same  has  been  duly  made  by  the  said  Emily  L. 
Browning  of  the  said  defendant ;  he  has  neglected  and  re- 
fused to  pay  the  same,  and  still  does  so  neglect  and  refuse." 

The  defendant  submitted  inter  alia  the  following  points  for 
charge : 

6.  If  you  find  that  as  guardian  of  the  plaintiff  Lewis  had 
in  his  possession  the  $5,982.07  ;  that  before  she  came  of  age 
he  had  made  the  loan  of  this  sum  to  the  firm  in  his  own  name 
as  guardian  i  that  the  firm  never  undertook  with  the  plaintiff 
in  her  own  right  to  pay  her  this  sum,  your  verdict  for  that 
part  of  her  claim  must  be  in  favor  of  the  defendants.  Re- 
fused.    (Second  assignment  of  error.) 

7.  As  to  so  much  of  the  plaintiffs  claim  as  concerns  the 
demand  for  said  $5,982.07,  your  verdict  must  be  for  the  de- 
fendants.    Refused.     (Third  assignment  of  error.) 

The  court  instructed  the  jury  inter  alia  as  follows  in  the 
general  charge : 

It  is  now  for  you  to  say  whether  at  that  time  there  was  any 
change  made  in  the  liability  of  Mr.  Lewis  by  the  act  of  Miss 
Lownes,  the  present  plaintiff,  Mrs.  Browning.  She  did  re- 
1  Amerman— 82 
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Icffitse  him.  STie  admits  that  she  did  sisfh  'a  release  reteasfng 
him  from  all  liability  as  gimrdian,  and  I  hold  that  that  Release 
'is  sufficierit  to  discharge  this  obligation  as  far  as  any  guardian 
money  is  concerned.  Now  I  leave  out  of  view  the  f4,200,  if 
thete  was  any  liability  for  that  in  this  action  or  any  other 
action'so  fair  as  that  money  is  concerned.  Unless  there  was 
an  agreement  by  which  he  was  to  become  liable  in  some 
other  way.  [Ft  not  only  discharged  him  as  guardian,  but 
It  dischai^ged  hirti  from  all  responsibility  for  that  sum  of 
mortey,  provided  there  are  no  other  circumstances  vitiating 
that  release,  and  that  release  cannot  be  vitiated  or  set  aside 
trtiless  there  are  some  circumstjtn6es  of  fraud  or  unfair- 
liess  about  it.  If  Mr.  Lewis  had  imposed  upon  her,  had 
got  her  to  sign  the  release  not  knowing  what  she  signed,  had 
tised  fraud  or  deception  it  might  not  be  good,  or  if  there  was 
any  fraud  practiced  upon  her,]  but  it  is  now  for  you  to  con- 
sider as  to  whether  she  deliberately  signed  that  release.  What 
was  her  understanding  at  the  time?  I  do  not  think  that4n 
her  testimony  "she  throws  any  light  upon  "what  her  thought 
Mras  as  to  what  she  Was  doing  at  the  time  she  signed  it.  She 
said  she  signed  the  relea^.  She  said  khe  was  requested  the 
day  before  by  her  Mother,  and  I  think  -she  admits  that  Mr. 
Lewis  came  there  the  night  before,  to  get  her  to  g^  t^  Chester 
in  the- morning,  and  to  sign  hi*  release  as  guardian.  I  do  not 
•think  she  testified  as  to  any  understanding  of  hers  at  that 
time  of  what  responsibility  still  remained  upon  her  uncle.  It 
is,  however,  for  you  to  consider  whether- there  are  any  circum- 
stances showing  fraud  in  the  obtaining  of  that  release.  She 
denied  any  knowledge  of  the  substituting  of  Mr.  Parker  fftr 
her  debtor  instead  of  Mr.  Lewis.  If  Mr.  Lewis  at  that  tiine 
had  been  a  party  to  any  an*angement  by  which  n  worthless 
man  had  been  substituted  for  himself,  she  being  just  arrived 
at  age,  and  a  release  obtained  under  such  cii'c^mstanoes  it 
would  not  avail  Mr.  Lewis  now.  But  was  that  the  fact  ^f  the 
case?  Was  she  i^m posed  upon  and  whs  a  worthless  debtor 
substituted  for'a  man  who* was  solvent?  'Yon  have  heaikl  the 
testimony  in  regard  to  Mr.  Parker  s  cirdumstances  at  thH  time, 
and  as  to  his  circumstances  for  years  afterwards.  You  haVe 
also  heard  the  family  relations  that  then  e-xisted  between 
them.  As  ta  herfcnowledge  of  what  was  done,  you  have  her 
receipts  of  interest.  Whether  her  explanation  datisfijes  y6u 
that  she  did  not  know  whether  she  signed  for  interest  oi^ittot, 
I*do  not  know.  You  have  also  the  testtmoriy-ef  ber-rtster 
that  she  spoke  about  her  father  having  the  m6!ftiy-iii>l88l5«?rid 
-thetestittiohy  of  her-bi-other  that  she' spcAe  bf'*«r  flifeher 
having  the  money  in  1879,  and  you  have  Hldo  iAie'^iaAWttl^ 
fact  by  hei-self  that  she  did  receive  a  ncte  ft^etn^^Mr  Ilith«r4n 
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1874.  w  1876van<l.«  note  afterwards  in  1876.  Wliy.«he  should 
ha¥e  receiyed  that  note  from  her  father  and  not  from  Mr. 
Lewis,  if  she  still  held  Mr.  Lewis,  is  a  fact  for  you  to  consider, 
and  whether  it  is  possible  forh^r  to  have  held  the  note  of  Mr. 
Parfcer  for  so  many  years  and  not  have  examined  it  or.n^t 
have  known  whose  note  it  was  is  another  faet  for  you  toeop- 
aider.  You  are  also  to  remember  that  shebrought  suit  agaiijflit 
Mr.  Parker.  She  made  an  aflBdavitin  that  suit.  The  effect 
of:  bringing  that  suit  against  Mr.  Parker  is  fpr  you  to  consider. 
If  under. all  these  facts  you  come  to  the  conclu&ioji  that  she 
delibersitely  accepted  Mr.  Parker  in  lieu  of  Mr.  Lqwis  as  to  the 
95;900, and, in  lieu  of  the  firm  as  to  thef$4,200,  provided  you 
find  that,  the  firm  ever  agreed  to  pay  that  money,  or  Mr.  Lev^js, 
then  she  cannot  recover  in  this  action.     [If,  upqn  the  othqr 

.hand  yjou  find  that  she  was  deceived,  thj^t  this  r^ease  was 
obtained,  from  her  by  fraud ;]  that  she  nev^r  knew  of  the  sub- 
stitution of  Mr.  Parker^  then  she  ca^n  recovei:as  to  the , $5,900, 
and  can, recover  as.  to  the  $4,200,  if  you  find  that  Mr.  Lewis 

;knew  and.  agreed  that  the  firm  should  pay  the  money. 

Verdict  for  the  plaintiff  for  $10,638,33.  The  court  w^  of 
the  opinion  that  there  had  been  no  evidence  whatever  tojus- 

.tify  the  verdict  as  to  the  said  $4,226,  part  of  the  sum,  and 
ordered  a  new  trial  unless  that  part  of  the  verdipt.was  remit- 
ted.  A.  remittitur  was  thereupon  filed.    Upon  judgment  being 

.entered  the  defendants  took  this  writ,  assigning  tor  errx)r' the 
refusal  of  their  points,  and  that  part  of  the  general  charge 
included  within  brackets. 

John  0-.  JoUnuofi  (John  M.  Broomall  with  him),  for  plaintiff 
in  error. — It  is  well  settled  that  it  is  error  in  law  to  submit  to 
a.  jury  facts  to  be  found  by  them,  in  the  absence  of  evidence  df 
the-  truth  of  such  facts. 

1.  There  was  no  evidence  that  the  release  had  been  ob- 

t^ned  by  fraud,  or  that  Lewis  had  imposed  upon  his  ward ; 

or  that  he  had  got  her  to  sign,  not  knowing  what  she  had 

signed,  or  that  he  had  used  fraud  or  deception,  or  that  he  had 

.  practiced  any  fraud  upon  her. 

;2,  The  contract  between  Lewis  &  Parker  was  with  "J. 
William  Lewis,  Guardian,"  by  whom  the  money  had  be^n 
..deposited,  and  there  was  no  right  in  the  ward  to  sue  thereon. 

1st.  The  suit  should  have  been  brought  in  the  name  pf  J. 

William  XiCwis.    There  was  no  right  at  law  to  sue  in  the  name 

.of. the  ward:   1  Chitty's  Pleadings,  2;   Finney  v.  Finney,  4 

Harris,  .883;  Treat  v.  Stanton,  14  Conn.,  445;  Pond  v.  Curti^s, 

7  Wend.,  45. 

3d.  Equity  would  not  have  compelled  the  guardian  to  per- 
mit the  use' of  his  name  by  the  ward. 
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(a)  Because  the  jurisdiction  of  the  subject  matter  was  ex- 
clusively in  the  Orphans' Court :  Act  of  16th  June,  1836; 
Act  of  29th  March,  1882,  §10;  Carl  v.  Wonder,  5  Watts,  97; 
Shollenberger's  Appeal,  9  Harris,  841 ;  Bowman  v.  Herr,  1  P. 

6  W.,  282  ;  Denison  v.  Cornwell,  17  S.  &  R.,  878 ;  Morris  v. 
Garrison,  8  Casey,  226  ;  Welker  v.  Welker,  8  P.  &  W.,  25 ; 
Raser  v.  Raser,  12  P.  F.  S.,  486  ;  Slaymaker  v.  Farmers  Bank, 

7  Out,  616;  Brookes'  Appeal,  6  Id.,  150. 

(6)  Equity  would  not  compel  the  guardian  to  permit  the 
use  of  his  name  in  a  suit  to  recover  the  deposit,  because  of 
the  existence  of  the  release. 

If  this  release  had  been  pleaded  in  answer  to  a  bill  filed  to 
compel  the  use  of  the  name  of  the  guardian  in  a  suit  against 
J.  William  Lewis,  it  would  have  had  the  weight  of  two  wit- 
nesses. It  was  not  overborne  by  one,  much  less  by  two,  wit- 
nesses. She  swore  to  no  circumstances  of  fraud,  or  deceit. 
No  chancellor  would  have  granted  her  relief  under  the  testi- 
mony in  this  cause,  and  if  the  court  is  willing  to  treat  the 
record  as  amended,  to  such  extent  as  a  court  of  equity  would 
compel,  it  will  not  do  what  a  chancellor  would  not  do,  under 
an  answer  to  a  bill  not  overborne  by  two  witnesses. 

8.  There  was  no  evidence  to  sustain  the  verdict.  The  set- 
tlement in  this  cas6  was  a  family  settlement,  and  as  such  was 
favored.  As  was  strongly  said  in  Bierer's  Appeal,  11  Norris, 
266,  where  there  was  an  attempt  to  impeach  a  widow's  release: 
**  To  succeed  in  this,  the  evidence  of  the  fraud  should  be  clear, 
precise  and  indubitable." 

Before  the  ward  could  escape  from  the  bar  of  her  release  it 
would  be  necessary  for  her  to  make  specific  charges  of  fraud, 
and  to  sustain  them  by  clear  proof:  Cummins  v.  Hurlbutt,  11 
Norris,  166  ;  Greenfield's  Estate,  12  Harris,  282 ;  Pennsylvania 
R.  R.  Co.  V.  Shay,  1  Norris,  198 ;  Marr's  Appeal,  28  P.  F:  S., 
66  ;  Marten's  Appeal,  18  W.  N.  C,  289 ;  Weller's  Appeal,  7 
Out.,  597. 

William  W.  Wiltbank  (^Henry  Reed  with  him),  for  defen- 
dant in  error. — 1.  The  court  did  not  err  in  stating  the  law 
as  to  the  effect  of  the  release.  It  will  be  observed  that  the 
release  of  the  guardian  did  not  bear  an  important  part  in  the 
inquiry.  It  was  not  an  essential  aid,  whether  obtained  fairly 
or  otherwise,  as  it  could  not  operate  in  this  action  as  a  defence. 
It  was  introduced  by  the  defendants,  but  was  only  pertinent 
in  the  development  of  the  history  of  the  girl's  fortune,  for  it 
made  no  difference  here  whether  Lewis  was  released  or  not. 
Mrs.  Browning  was  identifying  and  following  her  money  after 
it  had  left  her  late  guardian.  She  had,  therefore,  in  one  sense, 
accepted  his  account  and  investment  of  it,  and  thus  had  gone 
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beyond  him  and  made  demand  of  the  real  debtor,  just  as  she 
would  have  done  had  he  put  the  money  out  on  mortgage  and 
then  terminated  his  trust.  The  assets  being  turned  over  to 
her,  she  might  have  sued  the  mortgagor.  Indeed,  that  she 
was  at  a  stage  beyond,  and  in  consequence  of,  the  release  is 
the  view  of  the  plaintiffs  in  error,  who  claim  that,  as  no  evi- 
dence of  obligation  was  assigned  to  her,  she  should  have  sued 
the  firm  through  her  guardian  in  the  Orphans'  Court. 

The  doctrine  that  the  subject  matter  of  a  guardianship  is 
exclusively  for  the  Orphans'  Court  has  no  place  here.  The 
guardian  is  not  being  sued;  nor  are  assets  out  of  which  he 
could  claim  commission  diverted  from  him.  He  has  stated 
an  account,  shown  a  balance,  and  declaimed  that  in  the  first  - 
instance  he  loaned  the  fund  to  the  firm.  He  cannot  now  ask 
for  a  re-accounting  in  the  Orphans'  Court.  He  has  volunta- 
rily forgone  that  protection,  and  bound  himself  by  his  own 
figures.  He  has  determined  precisely  to  what  extent  he  owed 
his  ward.  He  relies  on  his  release.  Nor  is  he  attacked  here 
as  guardian.  It  is  not  that  the  ward  wants  to  know  the 
amount  of  her  estate,  to  charge  him  with  it.  For  the  pur- 
poses of  this  case  she  has  acted  upon  his  accounting,  has  fol- 
lowed the  fund  to  the  firm,  has  shown  the  firm's  knowledge 
that  it  is  hers,  and  demands  it  direct  of  them.  A  cestui  que 
tru9t  may  do  this.  A  fortiori  may  a  claimant  in  Mra.  Brown- 
ing's position.  "The  true  owner  of  money  traced  to  the  pos- 
session of  another  has  a  right  to  have  it  restored — not  because 
it  is  a  debt,  but  because  it  is  his  money.  His  right  is  inciden- 
tal to  his  ownership ;  and  whether  the  money  is  traced  to  the 
hands  of  a  single  individual  or  to  the  hands  of  a  firm  is  wholly 
immaterial:"  Lindley  on  Partnerships,  250,  Am.  ed.,  1860; 
Lee  V.  Gibbon,  14  S.  &  R.,  Ill ;  Hutchinson  v.  Smith,  7  Paige, 
26  ;  Collinson  v.  Lister,  20  Beav.,  856 ;  Welker  v.  Wallace,  31 
Ga.,  362. 

The  suit  was  properly  brought  in  the  name  of  Mrs.  Brown- 
ing: Geddis  v.  Irvine,  6  Barr,  508;  Guillou  v.  Peterson,  8 
Norris,  163. 

Mr.  Justice  CliARK  delivered  the  opinion  of  the  court, 
February  15th,  1886. 

In  the  year  1869,  J.  William  Lewis,  one  of  the  defendants, 
was  appointed  guardian  of  Emily  L.  Lownes,  (now  Emily  L. 
Browning)  by  the  Orphans'  Court  of  Delaware  County.  At 
this  time,  Lewis  was  a  partner  of  one  Martin  E.  Parker,  the 
stepfather  of  Emily,  in  some  mercantile  business  in  Delaware 
County,  doing  business  under  the  name  of  Lewis  &  Parker. 
The  moneys  which  Lewis  received  in  behalf  of  his  ward,  he 
invested  with  Lewis  &  Parker;  the  several  sums  received,  and 
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tbu8  invested  \rtth  the  interest  tfaet^n^  h&\4ng  b^n,  from 
time  to  time^  entered  to  the  Credit  of  the  gtiardian,  in^  an 
acconnt  opened  on  the  books  of  the^^fit^f  in  the^  name  of  J. 
William  Lewis,  guardian,  &c.  Thfe  ward  arrived  at  the  age-of 
tweiityK>ne  yfears  on  the  8d  July,.  1876,  and  on  the  80th  Decern- 
ber,>1876,  the  \^hole  investment,  with  the  interest  aft  it  appeared' 
upon  the  books,  amounting:  to  $5,982.07,  was,  by'  the  guar- 
dian, transferrtkl  to  Martin  E*  Parker,  who^as^  between'  him- 
self and  the  guardian  at  least,  assumed  the  i^sponsibility 
thei*eof. 

The  guardian  did*  not  file  any*  account-  in  the  Register's: 
office,  as  required  by  law;  but  on  or  about  the  24th  of  January, 
1877,  prepared  a  statement  of  his  receipts  and'  disbursementsi 
and  submitted  the  same  to*  his  late  Ward  for  her  approval. 
This  statement  exhibited  a  balance  due  the  ward  of  $5,982:07, 
asabove  stated.  At  the  foot  of  the  sta^fement  w^as  written  a* 
release,  in' the  following  form,  viz : 

**Know  all  meil  by  these  presents^  that  I,  Emily  L.  LoT^es*, 
the  above-mentioned  minor,  being  no\>^  of  full  age,  hereby  cer- 
tify ^hat  I  have  examined  the  above  account  of  my  guardian, 
J.  Wm.  Lewis,  and  am  fully  satisfied  therewith-;  that  I  anv 
cognizant  of  the  receipts  and  expenditures,  and  that- 1  have^ 
-received  fr6m  tlie  said  J.  Wm.  Lewis  the  full  amount  of  the^ 
balances  in  Said  account  named,  to*  wit,  the  sum  of  five  thoui^ 
and  nine  hundred  and  eighty-two  dollars  and  sev^n  cents,  in' 
oonsidemtion  of  which  I  hereby  for"  myself,  my  heim;  my 
executors  and  administrators  hereby  release  and  discharge  the 
said  J.  Wm.  Lewis,  his  heirs^  executors  and  adtninistratora  of, 
»nd  from  all  and  every  claim,  action  a>nd  demand,  or  account 
for  or  on  account  of  his  said  guardianship,  or  any  matter  or 
thing  connected  tlierewith.     Witness,"  &C. 

This  release,  on  the  day  of  tiie  date  tliereof,  wae*  signed  by 
Emily  L.  Lownes,  in  the  presence  of  witnesses,  waa  by  hei* 
duly  acknowledged  before  a^  Notary  Public^  and  was  delivered 
t6  Lewis,  who  afterwards  caused  it  io  be  recorded.  No  money 
was  paid  to  Emily  L.  Lownes  at  the  time  of  the  ettcution  of 
this  release;  the  interest  subsequently  accruing,  up  to  the 
year  1882,  was  paid  to  her  by  Martin  E«  Parker,  sometimes'  iu 
the  checks  of  the  firm  of  Lewis  &  Parker,  and  sometfime!^ 
otherwise ;  in  all  cases,  however,  after  her  arrival  at  age  tihe 
interest  was  paid  and  the  receipts  w^re  Written  to  Mai^  E. 
Parker,  individually. 

It  ako  appears  that  the  ward  Was  entitled  to  an  estfliCc  e^ 
$4,226,  a  gift  from  her  mother,  made  aft  or  some  timw  before? 
her  arrival  at  agb ;  this  f und^  however,  it  appears^  waS'  in  the 
hands  of  Martin*  E»  P»rker,.  and  never  re»«ched  the  custody  of 
Lewis,  the  guardian.     On  the  30th  Deeember,  187ft,  therefore^ 
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tfae  entire-  estate-  qf  Brnily  L.  I^ownes,  coiisisting-  of;  the  two 
fundfi  mentioned,  and  amounting  to  $10,000  and  upwards,  was 
t^tMisferred  to  the  custody  and  contn)l  of  Martin  E.  Parjker, 
h^r,  stepfather;  the  first  fund,  $5,982.07,  by  tlie  act  of  her 
guimdia,n<i.  j^i^d.  thp.  second  fund^  $4,226,  b>^  the  act  of  her 
mother,  who  gave  it  toJ)^r.  The.  fund  of  $5,982.07,  ho\yever, 
riw^)5^i|i^  ipsiested  wifh.Lewis^&  Parker,  whilst  the  $4^226;  it 
s^^n)€^  Qonstitutgd  par^b  of  Parker's  capital  in  the  business. 

On  the  31st  December,  1877,  tbe  firm  qf  Lewis  &^  Parker 
was,  diswlved,  Mnrtin  E,  Parker  retiring  froip  the  firm ;  tJiQ 
interest  gf  thp  retiring  partner  ly.as.  ascertained,  t^  be  $4il,O()04 
which  included  the  mpneys.  of*  Emily  L.  Low/ies*  and  thipsun> 
was.  subsequently,  and  befpre  the  brin<fing  of  this  suit,  fuUy^ 

Eaid  by  Lewis,  to  Parker.  In  the  year  1878,  ^mily  L.  Lou^ne^ 
eqanoe  the  wife,  of  W.  Champion,  Browning,  a^jd  Parkeu  qur 
tered  into  a  co-pajrtnership  with  Browning,  which,  proving  ynr 
fbrtu^ato,  he  ^me  time  afterwards  becaii)e  insplv^nt. 

Oi)  the  2l&t  December,  1881,  Emil}'^  L.  6.ro>vning  brought 
Quit  affainst  Parker,  in  the.  Court  of  Commpa  Pleas  No,  1  of 
Phili^a^lphia  County,  on  a  promissory  note  which  she  then 
held  agaiiist  him,  dated  3d  January,,187&,  payable  to  her  order 
six,  years  after  date,  for.  ten  thousand  dplla,i.s,  witli  interest  a)b 
six  per  cent.  There  was  spme  evidence  to,  shpw  that  the  nojbQ 
wa^  ffiven  and  shpujd  have  been  dated  3d  January,  1877,  and 
tl^at  it  wa<3  writtei).  1876t  instead  of.  1877-,  by  a  blunder;  hpw 
this  ip,  \v;e  oji-e  not  ca^Jed  upoy>  to  decide. 

Whether  or  not,  this  note  was  placed  in  her  ha^ds.  by  Pai- 
ker»  a^,  a  security  foi;  her  estate  transferred  into  his,  custody 
anA  Qpnjtrol,  and;  wa^  received  or  retained  by  her  as  such,  after 
arriving  at  the  age  of  majority,  seems  no.vv;  to  be  a  mjatter  of 
disput;e;^  but,  it  is  conceded,  that  the  s^m  expressed  therein 
\y;as.the  exact  ampuiit  of  that  estate,  and  it  is  not  pretendi^d 
that  it  had  any  other  consideration  to  suppprtj  it.  Ji;jdgi}i>/Qnt 
wa^  oh^W^d  a^})inst  J^ar^er  ^or  the  full  amou,ut  of  the,  note, 
with  the  unpaid  interest,  and  the  same  still  remains  opea  at^ji 
u^^saAisfied. 

This  swjt  was,su.bsequently  brought  by  EmjLly  L.  Bro,\irning 
tp  recover  £i;oip  thj?  firm  pf  Lewis  S^  Parker  the  saijd  su^ij  of 
f  10,0,00 ;  a^t  the  trial  ^  verdict  was  rendered  ii£;ainst  the  der 
Ceudants  for  thfs  whole  amoun,t  pi;  the  plaii)ti,fis*  plaim;  th^ 
cpuvt  belo.w  being  of  opinion*  h,o\veyer,  tW  thei'Q  was  no  evi,- 
deno^  to  justify  the  v.erdjl^cl;  ^  to  the  ||.4,226,  the  plaintiffsi 
pending  a,*  iftotipn  for  a^  ^ev»c  trial,  fil^d  a  remittitur  for  that 
portion  of  the  yerdict. 

The  thepny  pf  the  plaiutiflfs'  pase  is,  that  the  guardiuftn;shiy 
having  tei;mii);i.t6d,  aud.  the.  guardian,  ^a^ving  claimed  all  tbj^ 
dredita  he  desired«,and  placed  her  balance  at  the  seivice  of  th^ 
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firm  of  Lewis  &  Parker,  it  is  her  right  to  recover  it  in  this 
form.  It  is  objected  in  the  fii'st  place,  that  the  Court  of  Com- 
mon Pleas  had  no  jurisdiction  of  the  cause ;  that  the  initial 
proceedings,  for  the  recovery  of  the  estate  of  the  ward,  should 
have  been  in  the  Orphans'  Court,  which  had  exclusive  juris- 
diction of  the  subject  matter  of  the  suit. 

The  act  of  29th  March,  1882,  in  its  10th  section,  provides 
that  a  guardian,  unless  previously  discharged  or  removed, 
shall,  on  the  arrival  of  his  ward  at  full  age,  settle  in  the  Regis- 
ter's oflBce  a  full  and  complete  account  of  his  management  of 
his  minor's  property  under  his  caire ;  and  that  the  decree  of 
the  Orphans'  Court,  upon  such  final  account,  shall  be  conclu- 
sive upon  all  parties,  unless  reversed,  &c.  It  has  been  repeat- 
edly held  that  the  jurisdiction  of  the  Orphans'  Court  over  all 
matters  of  account,  between  guardian  and  ward,  is  exclusive. 
Denison  v.  Cornwell,  17  S.  &  R.,  374 ;  Coram'th  v,  Lockwood, 
18  Pitts  L.  J.,  10;  Wills'  Appeal,  9  Pa.  St.,  103.  Although  a 
guardian  may  have  made  a  private  settlement  with  his  ward, 
on  his  arriving  at  age,  it  is  well  settled,  that  he  may  still,  in  a 
proper  case,  within  a  reasonable  time,  be  required  to  file  and 
settle  his  account  in  the  Orphans'  Court.  Lukens'  Appeal,  7 
W.  &  S.,  48;  Stanley's  Appeal,  8  Barr,  438.  But  if  such  set- 
tlement shall  have  been  in  good  faith,  and  on  full  deliberation, 
is  full  and  fair,  is  accompanied  by  a  release,  executed  under  no 
mistake  or  misapprehension,  and  has  been  acquiesced  in  by  the 
parties,  it  may  without  doubt  be  treated  as  a  waiver  of  the 
legal  right  to  an  account  in  the  Orphans'  Court,  and  its  terms 
may  be  enforced  in  the  Common  Pleas,  as  other  contracts  are 
there  enforced.  In  Marr's  Appeal,  28  P.  F.  S.,  66,  it  was  held 
that  after  a  ward  had  arrived  at  full  age,  he  might  waive  his 
right  to  an  account  in  the  Orphans'  Court,  and  join  his  guar- 
dian in  asking  for  his  discharge ;  and  that  the  decree  for  his 
discharge  could  not  be  vacated,  without  proof  of  some  specific 
act  of  fraud  iu  obtaining  it,  or  of  some  injury  occasioned 
by  it. 

The  Orphans'  Court,  having  exclusive  jurisdiction  in  all 
matters  of  account  between  guardian  and  ward,  except  where 
its  exercise  is  thus  expressly  waived,  it  seems  quite  clear  that 
the  trust  estate  must  continue  in  the  control  of  the  guardian, 
subject  only  to  the  order  and  discretion  of  the  Orphans*  Court, 
until  he  shall  have  accounted  as  the  law  requires;  for  the 
accounting  may  show  large  disbursements,  or  exhibit  a  balance 
in  his  favor.  If  the  ward  upon  his  arriving  at  age,  may  appro- 
priate ins  estate  wherever  it  may  be  found,  in  the  hands  ot 
third  persons,  under  investment  of  his  guardian,  the  latter  may 
be  left  without  assets  with  which  to  account,  or  to  cover  what 
may  be  owing  to  him,  or  what  he  may  have  made  himself 
liable  for. 
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This  action  in  the  Common  Pleas,  therefore,  if  sustainable 
in  its  present  form,  in  the  nature  of  the  case,  can  only  be  sus- 
tained upon  the  assumption  of  a  previous  settlement  between 
the  guardian  and  his  ward,  by  the  terms  of  which  the  quantum 
of  the  trust  fund  has  been  definitely  ascertained,  its  identity 
fixed,  and  the  trust  expressly  or  impliedly  renounced.  In  such 
a  case,  although  the  investment  may  have  been  originally 
made  in  the  name  of  the  guardian,  equity  would,  we  think, 
compel  the  nse  of  his  name  for  the  benefit  of  the  ward  in  an 
action  instituted  for  its  recovery.  In  the  case  at  bar,  there 
was  evidence  of  such  a  settlement,  accompanied  by  a  release 
to  the  guardian  from  all  liability  as  such.  As  the  ward  was 
confessedly  entitled  to  the  balance  exhibited  by  the  account, 
and  no  relinquishment  of  it  to  Lewis  was  contemplated  by  way 
of  gift  or  gratuity,  and  as  no  part  of  that  admitted  balance  was 
by  him  then  or  afterwards  paid,  although  payment  was  therein 
expressly  acknowledged,  the  release  would,  in  the  first  instance, 
be  taken  as  executed  upon  the  footing  of  an  equitable  assign- 
ment of  the  then  actually  existing  investment.  And  if  Mrs. 
Browning,  at  the  time  of  the  release,  did  not  know  that  she 
held  the  note  of  Parker  for  $10,000,  or  that  Parker  by  a  trans- 
fer from  Lewis  had  become  the  custodian  of  the  fund  formerly 
in  Lewis's  hands ;  if  she  executed  the  release  upon  the  faith  of 
representations  of  Parker  and  also  of  Lewis  that,  they,  and  not 
Parker,  were  immediately  responsible  to  her  for  the  moneys  in 
their  hands,  the  defendants  would,  in  view  of  Parker's  inter- 
vening insolvency,  be  precluded  from  denying  the  representa- 
tions so  made,  by  means  of  which  she  was  misled  to  her 
injury. 

These  were,  without  doubt,  the  substantial  and  material 
questions  of  fact  involved  in  the  case,  and  which  should  have 
been  submitted  to  the  jury.  The  learned  Judge,  however, 
appears  to  have  taken  a  dilTerent  view  of  the  case.  He  seemed 
to  have  supposed,  and  so  instructed  the  jury,  that  the  efl^ect  of 
the  release,  if  it  was  not  vitiated  by  fraud,  was  to  discharge 
Lewis,  not  only  as  guardian,  but  from  all  responsibility  what- 
ever for  the  money,  and  the  question  was  submitted  to  the  jury 
whether  or  not  its  execution  had  not  been  induced  by  fraud  or 
imfairness.  The  learned  Judge  says:  "If  Mr,  Lewis  had  im- 
posed upon  her,  had  got  her  to  sign  the  release  not  knowing 
what  she  signed,  had  used  fraud  or  deception  it  might  not  be 
good ;  or  if  there  was  any  fraud  practiced  upon  her,  but  it  is 
now  for  you  to  consider  as  to  whether  she  deliberately  signed 
that  release.  What  was  her  undeL*standing  at  the  time  ?  I  do 
not  think  that  in  her  testimony  she  throws  any  light  upon 
what  her  thought  was  as  to  what  she  was  doing  at  the  time 
she  signed  it.     She  said  she  signed  the  release.     She  said  she 
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l^m&reqfiestecl  the  day  before^ by  her  motbor^  and  I  think  she 
admits! that  Mh. Lewis  came  there  the  night  before  tp.get  her 
to.  gpi  to  Chester  in  the  morning,,  and.  to.  sign  hi^.  release  as^ 
guardian.  I  do  not  think  she  testified  as.tq.any  understanding 
ojEl  hera  at  that,  time  of  what  respousibiUl^y  still  remained  upon, 
hex  uncle.  It  is^bowever^  for  you.  to.  consider  wbethei;  there 
ai^.any  circumstances  showing  fraud  in  tbQ  obtaining  o£  that 
rejease." 

TSovr  the  suit  is  not  brought  against  Le.wi9.as.guar4iaQ»,Doi 
otheuwise  in  his  individual  caQaQit;y«  but  against,  the  firmi  o{, 
Lewis  &.  Parker.,  1/  the  release  was  induced  by  artifice^  and, 
fjiiud|,the  responsibility  of  the  guardit^n  wx)uld  remain,,  as, if  it 
had  never  been  executed,  and  the  plaintiffs  right  oi  actipn, 
would  be  agfiinjjt.him  in.  his  official  capacity.  This  suit,  there- 
fore, as  we  have  said,  is, necessarily  founded  upon  aa  aocexH- 
ance  of  the  settlement  and  the  release  of  the  guardian,  which, 
together  are- in  the  nature  of  a  renunciation  of  the  trust,,  and 
operate  asan  assig.nnient  of  the  fund,  to  the  ae^tui  qm  tru9^». 
Tne-  jury  found  lor  the  plain tifE,,  and  this,  undeq  the  qharge, 
was  equivalent  to  a*  finding  that  the  settlement  and,  release 
were  affected  with  fraud,  and  wei^,  uppui  that  ground,  of-  no 
binding  force  or  effect  whatever.  If  tlie  release,  lu  the  absence 
of  fraud,  operated  to  discharge  Lewis  not  only  as  guflxdiiin,, 
but  from  all  liability  whatsoever,  a  verdict  for.  tjie  plaintiiBE  as 
against  Lewi^'  must  necessarily  have  resulted  fioot  a.  QPUyio- 
tiou.  in  the  minds  o£  the  jurors  that  the  settlement*  or  the  re-, 
lease,  or  both,  were  upon  the  ground  of  fraud  wholly  iuyalid* 
But  in  our  view  of  the  case- the  plaintiff,  to.  sustain  her  suit,,ia 
bound  to  accept  the  guardian's  settlement,  and  to  ratify  the; 
release ;  her  failure  so  to  do  is  necessarily  fatal  to  her  recovery; 
if  she  repudiate  the  settlement  she  must  resort  tothe  Orphans* 
Courts  \vnich  alone  has  jurisdiction,  to  determine  the  apiount 
of  her  estatte  in  the  hands,  of  the  guaj^di^u,;^  whilst  tha  accept- 
ance of  the  release  is  the  evidence  o£  betr  i^gl^t,,  ipdepeod^mtly 
of  her  guardian,  to  recover  it. 

The  cause  wiis  submitted  to  the  jury  upon,  a  qui^tipa  of 
fact,  concerning  which  there  was.  not,  audi, in.  tbfi  nature  of  the. 
case,,  could  not  have  beea  any  dispute ;,  the;  plaintiGT^  quae, 
was  wholly  dependent  upon  the,  validity  gf  thp,  s^ttl^pgifiujb  a^ 
of  the  release. 

The  defendants  freely  admitted  the  validity  of  both,^  whilst 
the  plaintiff  could  say  nothing  to  impeaQb.  ei.tbJeI^  Although 
the  plaintiff  testified  that  she  Sid  not  know  the  fuU,  puir^ct  of 
the  papers  she  signed^  she  did  sign,  them*  aujd  this  pjcoi^edi^ 
is  founded  upon  them.. 

We  are  of  opinion^  therefore^  that  the  cbai'ge  of  the  learned 
court  was  «iisleading  in  its  QharaiQteii ;}  the  atteutioi^  q£  tha 
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jarywaff  diverted  from  the  real  questioTi  in  the  cause-  to  trhe 
oonsideration  of  a  question*  which-  was^  not  involved  in  its 
detetminationi 

The  judgment  i»'tberefbre  revereedi  and' a  vemna 
fadaa  de^  novo  awanledl 


Day  versm  The   New  Bngfend  Eife   Insurance 
Company,  Garnisbee. 

1.  A  policy  of  life  insurance,,  payable  to^the  le^l  representatives  of 
the  assuredl  is  not  die  subject  of  an  attachment  execution  during  the 
life  of  the  assured. 

3.  Upon- the  deatli  of  die  assured  the^  l^gali  title*  to  the  proeeedk^  of  the 
policy  instantly  yest»  in  the  legal  representatives*  for  the  benefit  of  all 
who  are  interested  in  the  decedenrs  estate,,  whether  as  creditors  or 
distributees. 

8&  A  judgment  creditor  of  the-  assured'  issued:  an  attachment  execution 
against  him  in  his  lifetime.  The  assured  died,  pending  the  attachment 
and  before  the  appearance  of  the  garnishee.*  ffeld^  Uiat  thc/plaintifi 
TfBS  not  entided  to  recover. 

Jftftuery  13th,  1886;.  Before  IffiminrR,  C:  J.,  Gordok, 
Trxtnkey,  Sterrett,  Green  awd  Clark,  «PJ.  Paxson,  J., 
dOBeDC 

EftBOWtoKhe  Court  of  Common  Pleas,  NV>.  4,.  of  PMadvl- 
fJHor  cownty :    Of  Jlanuary  Term,  1-885;  No.  216. 

This  was'an  at^tachment  execution  issued'  April  16th,  1884, 
by  O.  C.  Day  against  JUmes  H.  Boud,  defend^int,  and  the  New 
SngTancF  Life*  fnsuranxje  Company,  garnishee,  on  a  judjginent 
aiytiYinefi  by  him  in  an*  action*  of  assumpsit  against  James  H. 
BcMid!  for  *5-Jf6;08,  on  October'  20th,  1883.  The  garnishee 
appeared  and  pleaded  nulla  bona,  A  jwry  was  called  and  the 
frtltowing  special'  verdict  was  rendei*e(T  by  agi'eement  r 

**!.  That  the*  attachment  execiitiou  was  served*  on  gar- 
niiifieeB.  on*  April'  16th',  1884. 

**&  That  €m  April'  I6thv  1884,  Jame»  ff.  Boud',  the  defend- 
ant, Hel'df  »  policy  in  the  gamiahee's'  company.  No.  49,715,  a 
«»py  ol  which  is  attached. 

**  8v  That  James  H.  Bond  was  a  wi<fower  on  April  16th, 
1^4,  and  continued  so  till  the  date  of-  his  death. 

**4.  That  Jan>es  H.  Boud  died  June  8th,  1884,  and  ssiid 
policy  was-  outstanding  and  in  full  force  at  that  time.  No 
ehange*  was  made  in  the  beneficiary  of  said  policy. 

*6.  Than  there  iadue  on  said  policy  fl,962.12> 

•  If  Bfce  court  be  of  the  opinion  upon  the  above  fapcts  tliat 
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the  plaintiff  is  entitled  to  recover,  then  judjfment  to  be  en- 
tered for  the  plaintiff,  and  that  there  is  in  the  hands  of  the 
garnishee  $1,962.12 ;  otherwise  judgment  to  be  entered  for 
garnishees  non  ohstante  veredicto^ 

The  policy  of  Bond  on  his  own  life  in  the  garnishee's  com- 
pany was  issued  March  29th,  1872,  payable  "  to  himself,  his 
executors  or  administrators,  for  the  benefit  of  his  widow,  if 
any."  At  the  time  of  taking  the  policy  he  was  married.  He 
died  pending  the  attachment,  and  before  appearance  and  plea 
by  the  garnishees. 

The  court  directed  judgment  to  be  entered  for  the  defend- 
ant on  the  special  verdict,  which  was  accordingly  done.  The 
plaintiff  thereupon  took  this  writ,  assigning  for  error  the  en- 
tering of  said  judgment. 

F.  F.  Brightly^  for  plaintiff  in  error. — ^The  55th  section  of 
the  Act  of  13th  June,  1836,  enacts  that  foreign  attachments 
may  be  levied  of  debts  due  and  owing  at  service  of  the  writ, 
or  '**  at  any  other  time.*'  The  35th  section  of  the  Act  of  16th 
June,  1836,  enacts  that  debts  may  be  levied  and  attached  ^'  in 
the  manner  allowed  in  case  of  foreign  attachment."  Under 
these  Acts  it  is  well  settled  that  an  attachment  execution 
binds  everything  which  comes  into  the  hands  of  the  garnishee 
until  plea  pleaded :  Benners  v.  Buckingham,  5  Phila.,  68;  Mul- 
len V.  Maguire,  1  W.  N.  C,  577. 

The  policy  of  insurance  in  this  case  is  payable  to  "  James 
H.  Bond,  his  executors  or  administrators,  for  the  benefit  of 
his  widow,  if  any."  He  left  no  widow,  and  it  became  paya- 
ble as  if  such  beneficiary  clause  did  not  exist,  viz.,  to  ^^  James 
H.  Boud,  his  executors  or  administrators." 

When  James  H.  Boud  died,  therefore,  on  June  8th,  1884, 
this  insurance  money  became  to  all  intents  due  him,  and  beine 
so,  it  was  a  debt  ^^  due  and  owing"  before  plea  pleaded,  and 
was  bound  by  this  attachment. 

It  is  further  contended  that  the  policy  of  insurance  was 
itself  attachable.  A  policy  of  insurance  is  a  chose  in  action 
for  the  payment  of  money  at  a  future  day.  "  It  is  a  mere  con- 
tract to  pay  a  certain  sum  of  money  oh  the  death  of  a  person, 
in  consideration  of  the  due  payment  of  a  certiiin  annuity  for 
his  life."  Baron  Parke  cited  by  Reed,  J.,  in  Elliott's  Appeal,  60 
Pa.  St.  Rep.,  75,  a  check  payable  at  a  future  dav  is  attachable: 
Fulweiler  v.  Hughes,  17  Pa.  St.  Rep.,  440 ;  Walker  v.  Gibbs, 
2  Dall.,  211 ;  Franklin  Fire  Ins.  Co.  v.  West,  8  W.  &  S.,  850; 
Coates  V.  White,  39  Leg.  Int.,  60  (Thayer,  P.  J.)  And  a 
promissory  note  not  yet  due :  Kieflfer  v,  EUler,  18  Pa.  St. 
Rep.,  388 ;  Kent  v.  Nav.  Co.,  1  Tr.  &  H.,  §  1183;  Day  v.  Zim- 
merman,  68  Pa.  St.  Rep.,  72.     So  is  rent  falling  due  after  ser^ 
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vice  of  writ :  Derham  v.  Berry,  5  Philrt.,  475,  It  is  a  chose  in 
action  belonging  to  the  assured  :  Keller  v.  Gaylor,  3  Ins.  L.  J., 
803  ;  Bliss  on  Ins.,  526. 

Policies  are  securities  for  money,  valuable  choses  in  action, 
which  can  be  sold  at  public  or  private  sale,  and  are  included 
in  the  general  words  personal  estate  or  property:  Elliott's 
Appeal,  50  Pa.  Stat.,  80 ;  Stokoe  v.  Cowan,  7  Jur.  N.  S.,  901. 
The  proceeds  of  a  policy  on  testator's  life  pass  under  a  be- 
quest of  "  any  money  he  might  die  possessed  of,  or  which 
might  be  due  and  owing  to  him  at  the  time  of  his  de- 
cease": Petty  V.  Willson,  4  L.  R.,  Ch.  Ap.,  574;  McCord  v. 
Noyes,  3  Bradf.,  139 ;  Bliss  on  Ins.,  540.  A  policy  passes 
under  a  bequest  of  "debts  and  debentures":  Phillips  v. 
•  Eastwood  ;  Lloyd  and  G.  Cas.  temp.,  Sugd.,  270.  A  life  pol- 
icy, while  the  insured  is  still  alive,  may  be  reached  and  made 
to  apply  on  a  debt  due  from  the  owner :  Bliss  on  Life  Ins., 
592 ;  citing  Anthracite  Ins.  Co.  v.  Seai-s,  Mss.  Sup.  Court  of 
Mass.  The  attachment  is  an  equitable  assignment  of  the 
thing  attached  ;  a  substitution  of  the  plaintiff  for  the  defend- 
ant, to  the  latter's  rights  against  the  garnishee.  Strong,  J.: 
Reed  v.  Penrose,  86  Pa.  St.  Rep.,  229.  It  puts  the  attaching 
creditor  in  the  same  relation  to  the  garnishee  as  was  occupied 
by  the  defendant  before  the  attachment  was  laid  :  Fessler  v. 
Ellis,  40  Pa.  St.  Rep.,  248  ;  Manigle's  Estate,  32  Leg.  Int.,  83; 
Selfridge's  Appeal,  9  W.  &  S.,  55.  He  stands  "  in  the  shoes 
of  the  defendant":  Patten  v,  Wilson,  84  Pa.  St.,  299; 
Strong  V.  Bass,  85  Id.,  833. 

Samuel  C.  Perkins  and  Lewis  Stover^  for  defendants  in 
error. — An  attachment  execution  does  not  bind  everything 
that  comes  into  the  garnishee's  hands  until  plea  pleaded.  It 
binds  everything  attachable  that  comes  into  his  hands  after 
the  service  of  the  writ. 

A  test  as  to  what  may  be  attached  was  given- by  this  court 
in  the  case  of  Bunn's  Appeal,  14  W.  N.  C,  193.  Green,  J., 
says,  at  page  199 :  "  In  order  to  sustain  an  attachment  in 
execution  there  must  be  a  debt  due  from  the  garnishee  to 
the  defendant  in  the  judgment  which  may  be  payable  at  the 
time  of  the  service  of  the  writ,  or  may  become  payable  sub- 
sequently. This  debt  must  be  at  least  a  cause  of  action. 
If  it  be  not,  so  that  it  cannot  be  enforced  by  the  defendant 
against  the  garnishee,  it  certainly  cannot  be  converted  into  a 
cause  of  action  by  the  mere  consideration  that  an  attachment 
has  issued  instead  of  a  summons  in  a  common  law  action." 

The  distinction  between  a  policy  of  insurance  and  a  promis- 
sory note,  draft  or  check,  is  this:  Here  no  debt  arises  until 
the  conditions  are  performed  ;  there  a  debt  exists  but  payable 
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in  future..  The  garnishee  here  may  safely  imswer  that  he 
owes  defendant  no  debt  or  demand  ;  there  he  must  -admit  a 
present  debt  though  payable  in  future,  which  of  course -irill 
be  bound  by  the  .attachment.  But  here  the  execution  finds 
710  goods,'a.nd  of  course  must  be  returned  ^^TiiULa  iono."  In 
the  case  of  Peebles  v.  Meeds,  96  Pa.  St.,  150,  where  an 
;ittac1unent  was  laid  on.ft  due  bill  for  $2,000,  payable  in  board, 
-Gordon,  J.,  says,  p^ge  l&i:  *' Whether  or  not  a  claim  such 
as  this  is  attachable  iathe  question  for  our  solution.  We  think 
it  is  not.  It.is  not. a  debt  due  at  the  .present,. or  which  will 
become  due  in  future,,  so  that  no;  judgment  can  behad  against 
the  garnishees  in  thisi  form.*' 

Mr.  Justice  Grsen  delivered  the  opinion  4f  the  court, 
February  15th,  1886. 

The  wife  of  the  assured  having  died  during  his  life,  the 
fund  attached  may  be  regarded  las  if  it.were  due  upon  an  ordi- 
nary policy  payable  upon  the  death  of  the  assured.  This  pol- 
icy was  not  in  any  circumstances  payable  to; the  assured 
himself,  nor  to  any  one  during  his  life.  It  was  only  paya- 
ble after  his  death,  and  as  it  was  never  assigned  it  was  pa^Ue 
only  to  his  executors  or  administrators.  No  title  to  have  the 
fund  ever  existed  except  in  the  legal  representatives  «4f  tJie 
deceased.  No  action  could  by  any  possibility  have  been  main- 
tained for  the  recovery  of  the  money  by  the  deceased  in  his 
lifetime,  nor  by  any  other  pei-sons  exeept  upon  the  condition 
that  he  had  first  died.  His  death  was  simply  and  absolutely 
indispensable  to  the  existence  of  any  right  of  action  on  the 
,  policy.  More  than .  this,  if  the  assured  had  voluatarily.sur- 
rendered  the  policy  at  aqy  moment. before  histdeatii,.or  if  it 
had  become  forfeited  by  breach  of  condition,  no  right  of  action 
would  ever. have  existed,  even  in  his  legal  rfpre^eutatives. 
Still  more,  at  no  time  during  his  life  could  the  poooeediogs 
upon  the  attachment  have  been  brought  to  fijial  juclgiBeat  in 
favor  of  the  attaching  creditor,  because .  it  i  could  a^ver  be 
known  until  the  death  of  the  assured  had  actually  transpired 
whether  any  money  would  become  due  upon  the  policy.  The 
law  regarding  attachments  contemplates,  and  provides  Jbr, 
actual  proceedings  resulting  in  judgment  for  one  party  or  the 
other,  not  for  an  entire  suspension  of  proceedings  for  jm  in- 
definite and  uncertain  period.  A  policy  effected,  at  the  iige x)f 
.twenty-one,  payable. at  death,  n^ght  not  become  payable  in 
fact  for  sixty  or :  more  years.  Can ,  it .  be  that  an  attaoM^g 
creditor  upon  such  a  poUoy  could  demand  theijudgmeut  of.  a 
court  against  the  company  as  garmahee,  pajrabletat  the  death 
of  the  assured,  or  as  an  alternative  claim  that. the  courMhoidd 
suapend  all  proceedinga  until:  the  asaured^shaU^ie?    It.istfkn- 
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credible.  No  judgment  could  he  given  in  advance  of  death 
because  no  court  could  possibly  know  for  what  amount  the 
judgment  should  be  rendered,  nor  whether  anyninount  would 
ever  become  due.  On  the  other  hand,  an  order  to  suspend 
proceedings  during  the  life  of  the  ngsured  is  so  entirely  «twar 
with  the  whole  theoiy  of  legal  process  to  enftjfiJe-reiitedies,  so 
unheard  of  in  the  practice,  that  it  hafs  neither 'precederit  to 
sustain  it  nor  any  sound  principle  to  sanction  it. 

But  apart  from  these  objections,  which  seem  to  be  insupera- 
ble, at  the  very  first  mir^ment  when  the  money  do©s  become  due 
on  such  a  policy  as  this  it  is  due,  and  belongs  to,  the  legal 
representatives  of  the  assured,  and  is  of  course  assets  in  their 
hands  for  the  payment  of  all  his  debts.  There  is  not  a  single 
instant  of  iiitervening  time  rafter  his  death,  and  before  the 
rights  of  his  representatircs  accrue,  during  \thich  a  previously 
issued  attachment  can  fasten  ijpon  the  fund  upon  the  theory 
that  it  is  his.  While  it  is  his  in  the  sense  that  his  representa- 
tives may  have  it  deriviittTely  from  him,  tlieir  title  to  it  is 
peculiar  to  themselves,  and  immediately  and  necessarily 
enures  to  the  benefit  of  all  who  are  interested  in  the  -de- 
cedent's eitate,  whether  as  creditors  or  distributees. 

It  is  argued  that  a  life  policy  is  assignable  by  the  assured, 
and  therefore  ought  to  be  regtitrded  as  attachable  as  his.  The 
argument  is  ndt  sound,  regai^ded  -  eten  as  'a  general  ptopoei- 
tion,  because  things  are  not  necessarity  attachable  because 
they  are:  assignable.  Almost  eYeryfomi  6f  prop«rt3ror  right, 
whether  in  e$$e  or  in  poHe,  is  assignable.  But  many- things 
are  not  attachable  though  they  ftre  in  present  exiibteii'ee. 
Thus  wages  oflabor'and  money  in  the  hartds  of  an  officer  of 
the  law  are  not  attachable,  the  (fne  by  force  of  a  statute  ^aaitd 
the  other  under  the  decisions  of  the  couHs.  So  a  balance  <if 
money  due  to  a  defendant  under  the  exemption  law,  arid  in 
the  hands  6i  his'attorn€fy,is  not  attachable  :  Gery  v.  Ehrgo^d, 
7  Gas.,  329 ;  ndr  an  executor's  commissions :  Adams's  Appeal, 
11  Wr.,  94;  nor  the  fees  due  a  public  officer:  Hntehins^m  v. 
Gofmley,  12  Id.,  270:  nor' money  granted  by  the  stAte  for 
krtses  during  the  war:  6  P.  F.  S.,  480.  Other  cases  mlghtfce 
ihefitioned,  but  it  is  unnecessai'y :  Deginther's  Appeal^  2  Norr^, 
837,  "Xvas  cited,  but  it  has  no  application.  It  decided  nothing 
more  th4n  that  the  husband,  as  a  distributee  of 'his 'wife's 
estate,  Was  entitled  to  his  share  of  the  proceeds*  of  a  jxriicy 
'efifeeted  by  her  on  his  life,  nud&he  having  died  'ftrbt -hi*  repre- 
sentatives ivete  entitled  to  receive  his  share  upon  his^-death. 
The  decision  wAs  in  entire  conformity  with  the  piimbiptos 
abeVe  stdriiki. 

Judgment  affitm€d. 
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Gunnis,  Barritt  &  Co.  versus  Cluff. 

1.  The  defendant  in  an  attachment  under  the  Act  of  March  17th,  1869, 
P.  L.,  8,  after  the  attachment  has  been  dissolved  by  the  oourt,  and  the 
action  is  continued,  as  in  a  case  of  sunmions  for  debt,  cannot  in  said 
action  set  off  the  damages  which  he  has  sustained  by  reason  of  said 
attachment. 

2.  There  can  be  no  breach  of  the  bond,  required  by  said  Act  before  the 
attachment  can  issue,  and  consequently  no  right  of  action  on  it,  until 
the  attachment  is  dissolved  by  the  court,  or  fails  by  reason  of  the  ina- 
bility of  the  plaintiff  to  sustain  his  claim. 

8.  A  set-off  is  in  substance  a  cross  action,  and  a  cross  demand  must  be 
complete  when  the  action  was  instituted.  A  cause  of  action  incom- 
plete at  the  impetration  of  the  said  writ  of  attachment  is  not  available 
as  a  set-off  in  the  prosecution  of  the  action,  as  if  begun  by  smnmons. 

4.  Plunkett  v.  Sauer,  5  Out.,  356,  distinguished. 

January  14th,  1886.  Before  Mercur,  C.  J.,  Gordon,  Pax- 
son,  Trtjnkby,  Sterrbtt  and  Green,  JJ,  Clark,  J., 
absent. 

Error  to  the  Court  of  Common  Pleas,  No.  4,  of  Philadel- 
phia county:    Of  January  Term,  1885,  No.  231. 

This  was  an  attachment  under  the  Act  of  1869,  by  D.  B. 
Cluff  against  William  R.  Gunnis,  Charles  H.  Barritt  and 
Albert  Smyth,  trading  as  Gunnis,  Barritt  &  Co.,  issued  Novem- 
ber 14th,  1884. 

On  October  Slst,  1884,  the  firm  of  Gunnis,  Barritt  &  Co., 
commission  merchants,  doing  business  at  524  Market  street, 
Philadelphia,  defendants  below,  being  indebted  to  D.  B.  Cluff, 
of  Haverhill,  Massachusetts,  were  called  upon  by  him,  and 
upon  his  statement  that  he  needed  the  cash, gave  him  their  check 
on  the  Spring  Garden  Bank,  Philadelphia,  for  $518.80,  dated 
that  day,  but  made  payable  November  10th,  1884.  They  dis- 
tinctly stated  to  said  Cluff  at  that  time,  that  they  had  no 
money  in  bank  then  to  meet  the  check,  but  would  do  the  best 
they  could  to  nieet  it  when  it  was  made  payable.  On  Novem- 
ber 10th,  1884,  the  check  was  presented  for  payment,  but  by 
reason  of  Gunnis,  Barritt  &  Co.  being  disappointed  in  the 
receipt  of  funds  sufficient  to  meet  all  their  engagements  ou 
that  day,  they  were  unable  to  meet  it.  Moreover,  it  having 
been  arranged  between  them  and  Cluff  on  October  31st,  that 
he  should  use  the  check  at  his  home  at  Haverhill,  Massachu- 
setts, they  did  not  expect  the  check  to  be  presented  for  pay- 
ment until  a  day  or  two  after  November  10th,  which  would 
have  been  in  the  due  course  of  collection.     Cluff  thereupon 
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on  November  14th,  1884,  made  an  affidavit  that  the  debt  aris- 
ing upon  said  check  had  been  fraudulently  contracted,  and 
having  made  a  deposit  of  $1,000,  more  or  less,  with  the  pro- 
thonptary  of  Philadelphia  county,  in  lieu  of  the  bond  required 
by  law,  issued  an  attachment  under  the  Act  of  March  17th, 
1869,  and  attached  all  the  property  of  Gunnis,  Barritt  &  Co. 
at  their  store,  their  bank  account  with  the  Spring  Garden 
Bank,  and  all  the  goods  of  their  consignors.  A  rule  to  dis- 
solve this  attachment  was  instantly  taken  by  Gunnis,  Barritt 
&  Co.,  and  on  November  22d,  promptly  made  absolute  by  the 
court  below.  A  motion  for  re-argument  was  made  on  Decem- 
ber 1st,  1884,  by  the  plaintiff,  and  refused  by  the  court.  He 
then  proceeded  with  his  suit  under  the  clause  of  summons  in 
the  writ,  having  filed  on  November  17th,  a  copy  of  the  check 
upon  which  his  action  was  founded.  The  defendants  below 
filed  an  affidavit  of  defence  in  which  they  claimed  the  right  to 
set  off  against  the  plaintiffs  demand,  the  damages  they  had 
sustained  in  business,  credit  and  reputation,  and  in  the  inter- 
ference in  the  conduct  of  their  business  by  reason  of  the  un- 
lawful attachment  proceedings,  which  damages  amounted  to 
more  than  the  plaintiff's  claim.  The  court  below,  however, 
made  absolute  the  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defence. 

A  motion  for  a  re-argument  was  made  and  refused.  Judg- 
ment was  then  entered  for  the  plaintiff  for  $522.83,  and  there- 
upon the  defendants  took  this  writ,  assigning  for  error  tlie 
entering  of  the  judgment. 

John  Sparhawk^  Jr,^  for  plaintiffs  in  error. — It  is  now  the 
settled  law  of  this  state,  that  the  damages  accruing  to  a  defen- 
dant by  reason  of  ill-advised  and  unwarrantable  attachment 
proceedings  against  his  property  under  the  Act  of  1869  can 
be  recovered  in  an  action  on  the  bond,  and  being  so  recovera- 
ble, may  be  set  off  against  the  plaintiffs  claim  in  any  subse- 
Juent  suit  brought  by  him.  This  was  decided  so  late  as 
tetober,  1882,  in  the  case  of  Plunkett  v,  Sauer,  5  Out.,  356. 

In  this  case  the  plaintiff  did  not  give  a  bond,  but  deposited 
money  to  the  same  amount  in  lieu  thereof.  He  is  liable  to  an 
action  of  debt  to  recover  the  amount  of  damages  resulting 
from  his  unwarrantable  process.  Before  the  attachment  can 
issue  the  plaintiff  must,  (a)  file  an  affidavit  setting  out  the 
fr^ud ;  (li)  file  a  bond. 

The  plaintiff,  before  the  suit  begins,  is  required  by  the  law 
to  make  his  contract  that  he  will  respond  in  damages  if  he  do 
not  maintain  his  action.  The  loss  relates  back  to  the  time 
the  contract  was  made.  The  cause  of  action  on  part  of 
the  defendant  for  damages  on  the  plaintiff's  contract  to  main- 
1  Amebman — 88 


Digitized  by  VjOOQIC 


514  SUPREME  COURT  [Philadelphia 

[Gnnnis,  Bsrritt  So  Co.  v.  Cloff.] 

tain  Lis  action  or  respond  in  damages,  is  therefore  complete 
before  the  attachment  goes  out. 

(7.  Stuart  Patterson^  for  defendant  in  error. — The  alleged 
set-off  does  not  constitute  a  defence  to  this  action. 

1.  Before  issuing  the  writ  the  plaintiff  gave  a  bond  or 
money  in  lieu  thereof,  conditioned  that  if  he  fail  to  prosecute 
his  action  and  recover  a  judgment  against  the  defendants  he 
would  pay  the  defendants  all  legal  costs  and  damages  which 
said  defendants  sustained  by  reason  of  the  attachment.  Now, 
until  this  suit  be  prosecuted  to  judgment,  and  the  plaintiff 
fail,  the  condition  of  the  bond  would  not  be  broken.  There 
would  therefore  be  no  right  of  action  on  the  bond  during  the 
prosecution  of  this  case.  The  cause  of  action  is  not  complete, 
and  cannot  be  set  off  in  this  case. 

2.  If  the  specific  remedy  given  to  the  plaintiffs  in  error  by 
the  terms  of  the  Act  of  1869,  were  not  exclusive  of  all  other 
remedies,  it  would  then  follow  that  their  alleged  damages  could 
not  be  the  subject  of  a  set-off  in  an  action  ex  contractu^  for 
such  damages  necessarily  sound  in  tort.  In  Hunt  v.  Gilmore, 
69  Pa.  St.,  450,  Sharswood,  J.,  said,  after  referring  to  the 
terms,  of  the  Defalcation  Act,  "  When  the  damages  arise  from  a 
tort,  they  certainly  cannot  be  allowed."  See  also  Halfpenny 
V.  Bell,  82  Pa.  St.,  128 ;  Domestic  Sewing  Machine  Co.  r. 
Saylor,  86  Id.,  287  ;  Ahl  v.  Rhoads,  84  Id.,  819.  * 

8.  It  is  also  clear  that  the  alleged  damages  of  the  plaintiffs 
in  error  cannot  be  set  off  because  they  do  not  constitute  a 
debt  or  demand  due  at  the  time  of  the  commencement  of  the 
action. 

The  Defalcation  Act  of  1705  in  tei-ms  applies  only  to  de- 
mands of  the  defendant  against  the  plaintiff,  which  demands 
existed  prior  to  the  bringing  of  the  action,  and  this  rule  has 
been  asserted  in  many  cases  :  Morrison  v.  Moreland,  15  S.  & 
R.,  68 ;  Huling  v,  Hugg,  1  W.  &  S.,  418 ;  Sennett  v.  Johnson, 
9  Pa.  St.,  835 ;  Penuell  v.  Grubb,  13  Id.,  552 ;  Smith  v.  Ewer, 
22  Id.,  116;  Speers  v.  Sterrett,  29  Id.,  192;  Roig  v.  Tim,  103 
Id.,  115. 

Mr.  Justice  Sterrett  delivered  the  opinion  of  the  court, 
February  15th,  1886. 

Assuming,  for  the  purposes  of  this  case,  that  plaintiff}  in 
error  were  unjustly  injured  as  alleged  in  their  affidavit  of 
defence,  and  by  reason  thereof  have  a  good  cause  of  action 
agaiuj^t  plaintiff  below,  the  question  is  whether  the  damages 
they  sustained  can  be  defalked  against  his  demand  in  this 
action. 

On  November  14th,  1884,  plaintiff  below  filed  an  affidavit 
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in  which  he  alleged  the  debt  in  suit,  evidenced  by  the  check 
of  plaintiflFs  in  error,  was  fraudulently  contracted,  sfave  secn- 
rit}'  and  issued  an  attachment  under  the  Act  of  1869.  By 
virtue  of  the  writ  their  deposits  in  bank  and  poods  in  store 
were  attached  by  the  sheriff.  On  November  17th,  they  ob- 
tained a  rule  to  dissolve  the  attachment,  and  five  days  there- 
after the  same  was  dissolved  by  the  court.  The  funds  and 
property  attached  having  been  thus  released,  the  action  pro- 
ceeded, according  to  the  provisions  of  the  Act,  *'as  in  a  case 
of  summons  for  debt  regularly  issued  and  dul}'  served."  A 
copy  of  the  check  having  been  filed,  plaintiflFs  in  error  filed  an 
affidavit  of  defence,  tacitly  admitting  their  liability  on  the 
check,  and  setting  up  as  their  only  defence  thereto  the  dama- 
ges to  their  credit  and  business  caused  by  the  unwarranted 
issuance  of  the  attachment.  A  rule  for  judgment  having  been 
taken,  the  court  below  considered  the  afifidavit  of  defence 
insufficient,  and  accordingly  entered  judgment  against  plain- 
tiflFs in  error  for  the  amount  of  the  check  in  suit  and  interest 
thereon.  The  single  question  thus  presented  for  our  consid- 
eration is  that  above  stated. 

In  Plunkett  v.  Sauer,  101  Pa.  St.,  356,  we  held  that  damages 
resulting  to  a  defendant  from  plaintiflTs  failure  to  successfully 
prosecute  an  attachment  under  the  Act  of  1869,  arose  ez  con- 
tractu^  and  were  proper  matter  of  set-oflf  by  the  defendant  in 
a  subsequent  action  for  the  same  debt.  It  therefore  follows 
that  the  set-oflf  claimed  by  plaintiffs  in  error  cannot  be  exclu- 
ded, either  on  the  ground  that  the  damages  arose  ex  delicto  or 
that  they  are  unliquidated.  They  are  capable  of  liquidation, 
and  hence  they  are  on  the  same  footing  as  other  matters  of 
set-oflf  under  our  Defalcation  Act.  It  has  been  repeatedly  held 
that  a  set-oflf  is  in  substance  a  cross  action,  and  a  cross  demand 
must  be  complete  when  the  action  was  instituted.  A  cause  of 
action  incomplete  at  the  impetration  of  the  writ  is  not  availa- 
ble as  a  set-oflf:  Haling  r.  Hugg,  1  W.  &  S.,  418;  Pennell  v. 
Grubb,  13  Pa.  St.,  552;  Smith  r.  Ewer,  22  Id.,  116  ;  Speers  v. 
Sterrett,  29  Id.,  192;  Zuck  v.  McClure  &  Co.,  98  Id.,  541; 
Roig  V.  Tim,  108  Id.,  115.  Whatever  damages  plaintiffs  in 
error  may  have  sustained  must  have  been  done  after  the  impe- 
tration of  the  writ,  and  not  before  the  attachment  was  exe- 
cuted. When  it  was  executed  does  not  clearly  appear,  but  it 
must  have  been  some  time  between  the  date  of  issuance  and 
the  application  to  dissolve.  lii  any  event  it  was  subsequent, 
in  point  of  time,  to  the  commencement  of  suit.  At  that  time 
plaiutiffs  in  error  had  no  cause  of  action  or  cross  demand.  If 
they  acquired  any  afterwards,  by  virtue  of  the  unlawful  seiz- 
ure of  their  property,  it  is  not  a  proper  subject  of  setK)ff  in 
this  action. 
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It  is  contended  by  the  learned  counsel  for  plaintiffs  in  error 
that  the  making  and  filing  of  the  preliminary  affidavit  required 
by  the  statute  was  the  first  wrongful  act,  and  that  the  dama- 
ges which  afterwards  ensued  are  referable  to  that  time.  This 
position  is  more  plausible  than  sound.  It  is  well  settled  that 
no  action  lies  to  recover  damages  for  the  prosecution  of  a  civil 
3uit,  however  unfounded,  where  there  has  been  no  actual  inter- 
ference with  either  the  person  or  property  of  the  defendant: 
Muldoon  i^.  Rickey,  108  Pa.  St.,  110,  and  cases  there  cited. 
It  does  not  appear  that  any  damage  was  done  prior  to  the 
execution  of  the  writ  of  attachment,  and  that  as  we  have  seen 
was  subsequent  to  the  commencement  of  the  action.  The 
condition  of  the  bond,  required  by  the  Act,  is  that  if  plaintiff 
fails  to  prosecute  his  action  with  effect,  and  recover  judgment 
against  defendant,  he  shall  pay  the  latter  all  legal  costs  and 
damages  which  he  "  may  sustain  by  reason  of  the  attachment. 
There  can  be  no  breach  of  the  bond  and  consequent  right  of 
action  until  the  attachment  is  dissolved  by  the  court,  or  fails 
by  reason  of  plaintiffs  inability  to  sustain  his  claim  ;  and  until 
H  cause  of  action  arises  there  can  be  no  right  of  set-off. 

Our  attention  has  been  called  to  the  fact  that  the  same  or 
similar  question  has  been  ruled  otherwise  in  one  of  our  sister 
states.  While  the  authorities  referred  to  are  entitled  to  great 
weight,  we  think  the  view  we  have  adopted  is  more  consonant 
with  reason,  and  at  the  same  time  in  harmony  with  our  own 
decisions. 

Judgment  affirmed. 


Swift  and  Given's  Appeal. 

1.  In  the  location  and  construction  of  a  railroad  the  Act  of  19th  of  Feb- 
ruary, 1849,  P.  L.,  83,  prohibits  the  corporation  from  passing  through 
inter  alia,  any  dwelling  house  in  the  occupancy  of  the  owner  or  owners 
thereof  without  his,  her,  or  their  consent.  This  necessarily  includes 
such  curtilage  connected  therewith  as  is  necessary  for  its  reasonable 
enjoyment  as  a  dwelling  house  for  the  owner  and  lus  family. 

2.  The  exact  extent  of  curtilage  cannot  be  defined  by  any  arbitrary 
rule.  As  each  case  arises,  the  right  of  the  owner  and  oocupier  of  the 
dwelling  house  aj^ainst  hostile  location  of  a  railroad  must  be  deter- 
mined by  a  consideration  of  what  is  necessary  for  a  reasonable  and 
proper  enjoyment  of  the  house,  as  a  residence,  in  view  of  its  location 
and  surroundings. 

January   18th,  1886.     Before   Mbrcur,  C.   J.,   Gordon, 
Paxson,  Trunkey,  Sterkett,  Green,  and  Clark,  JJ. 
Appeal  from  the  decree  of  the  Court  of  Common  Pleas, 
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No.  4,  of  Philadelphia  county^  sitting  in  equity :  Of  January- 
Term,  1885,  No.  130. 

The  bill  of  complainants,  Caroline  Swift  and  Hannah  Given, 
sets  forth  that  complainants  are  seized  in  fee  of  a  certain  lot 
of  ground  or  messuage,  with  the  three-story  brick  dwelling 
house  erected  thereon,  situate  on  the  south  side  of  Ontario 
street,  at  the  distance  of  160  feet  westward  from  the  west  side 
of  Twenty-second  street,  in  the  city  of  Philadelphia,  contain- 
ing in  breadth  100  feet,  and  in  depth  225  feet,  to  Bellevue 
street,  and  having  a  front  on  that  street  of  100  feet.  That 
the  said  property  is  greatly  improved,  and  was  used  by  com- 
plainants' parents  as  a  place  of  residence  and  dwelling  house 
from  1854  until  their  demise,  and  since  that  time  has  been  so 
used  by  complainants  as  their  dwelling  house,  homestead  and 
residence,  and  is  now  actually  occupied  by  them  as  a  dwell- 
ing house,  and  is  not  kept  for  rent,  and  has  not  been  kept  for 
rent  at  any  time  since  the  acquisition  of  title  by  complainants, 
and  that  all  of  said  land  is  necessary  to  the  enjoyment  of  said 
dwelling  house.  That  the  said  defendant  is  a  corporation  in- 
corporated on  the  second  day  of  January,  A.  D.  1888,  by 
filing  articles  of  association  in  the  oflSce  of  the  Secretary  of 
the  Commonwealth,  according  to  the  provisions  of  an  Act  of 
Assembly  of  the  Commonwealth  of  Pennsylvania,  approved 
April  4th,  1868,  entitled  "  An  Act  to  authorize  the  formation 
of  Railroad  Companies,"  with  authority  to  locate  and  con- 
struct a  railroad,  beginning  at  a  point  on  the  railroad  of  the 
"  Connecting  Railroad  Company,  bet^veen  Thirteenth  street 
and  Ridge  avenue  ;  thence  extending  to  and  terminating  in, 
at  or  near  Chestnut  Hill,  in  the  Twenty-second  ward  of  the 
city  of  Philadelphia,"  That  by  virtue  of  said  authority  de- 
fendant proposes  constructing  a  line  of  railroad  for  continu- 
ous use  and  operation  between  said  points.  That  your  orators 
are  informed  and  believe  that  the  company  defendant  intends 
to  take  part  of  their  property,  above  described,  for  the  pur- 
pose of  constructing  said  railroad.  Tliat  the  said  company 
defendant  has  notified  complainants  that  it  intends  to  take 
part  of  their  said  premises,  by  a  right  of  eminent  domain 
claimed  by  it,  and  against  their  consent,  for  the  uses  of  said 
road  to  be  constructed  by  it.  That  upon  March  31st,  A.  D. 
1883,  the  company  defendant,  under  the  provisions  of  an  Act 
of  Assembly  of  the  Commonwealth  of  Pennsylvania,  aji- 
proved  April  9th,  A.  D.  1856,  (P.  L.,  288),  presented  a  bond 
of  indemnity  for  $600,  payable  to  your  orators,  to  secure  the 
payment  of  the  damages  they  might  sustain  by  reason  of  the 
company  defendant  entering  upon  their  property  mentioned 
in  paragraph  one  of  this  bill,  in  the  Court  of  Common  Plea^, 
entitled  of  March  Term,  1883,  No.  871,  which  was  upon  that 
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day  by  the  court  approved  and  filed.  That  by  section  5  of 
the  Act  of  April  4th,  A.  D.  1868,  (P.  L.,  62),  it  is  enacted 
that  any  corporation  created  by  that  Act  "  shall  be  entitled 
to  exercise  all  the  rights,  powers  and  privileges,  and  be  sub- 
ject to  all  the  restrictions  and  liabilities  of  the  Act  regulating 
railroad  companies,  approved  the  19th  day  of  February,  A.  D. 
1849,  and  the  several  supplements  thereto,  as  fully  as  if  said 
]>o\vers  were  specially  incorporated  in  said  charter."  That 
lijc  said  Act  of  February  19th,  A.  D.  1849,  section  10,  (P.  L., 
83),  is  as  follows :  '*  The  president  and  directors  of  such 
company  shall  have  power  by  themselves,  their  engineers,  su- 
perintendents, agents,  artisans  and  workmen,  to  survey,  ascer- 
tain, locate,  fix,  mark  and  determine  such  route  for  a  railroad 
as  they  may  deem  expedient,  not,  however,  passing  through 
any  burying  ground  or  place  of  worahip,  or  any  ^dwelling 
house  in  the  occupany  of  the  owner  or  owners  thereof,  with- 
out his,  her,  or  their  consent." That  your  plaintiflTs 

are  advised  and  so  charge,  that  the  said  company  defendant  is 
without  any  legal  authority  to  build  its  said  i*oad  over  and 
upon  your  petitionei*s'  messuage  or  tenement  described  in 
bill ;  and  that  siiid  company  defendant  is  without  any  legal 
authority  to  take  by  the  right  of  eminent  domain  any  of  the 
property  of  your  orators  mentioned  and  described  in  this  bill. 
They  therefore  pray : 

First.  That  the  defendant  be  decreed  to  answer  the  premises. 

Second.  That  the  defendant  be  enjoined  specially  until  the 
final  hearing,  and  perpetually  thereafter,  from  further  pro- 
ceeding at  law  against  plaintiffs,  under  the  procedure  in  Court 
of  Common  Pleas,  No.  4,  entitled  of  March  Term,  1883,  No. 
871. 

Third.  That  defendant  be  enjoined  specially  until  final 
hearing,  and  perpetually  thereafter,  from  entering  upon  or 
anywise  interfering  with  the  messuage,  tenement  or  home- 
stead of  plaintiffs,  described  in  this  bill. 

Fourth.  And  that  such  further  and  other  relief  may  be 
granted  as  will  protect  the  premises  of  your  oratora  from 
trespass,  invasion  and  injury. 

The  answer  admits  that  plaintiffs  are  seized  in  fee  of  the 
house,  messuage  and  property  first  mentioned,  and  that  the 
same  is  occupied  by  complainants  as  a  dwelling  house,  as  fol- 
lows: "It"  (the  defendant)  "saith  it  hath  no  knowledge 
or  information  of  the  occupancy  of  said  house,  before  its  in- 
corporation, except  as  derived  from  said  bill.  Since  then  it 
admits  that  said  dwelling  house  has  been  in  the  occupancy  of 
plaintiffs  as  owners.  It  denies  that  all  of  said  land  is  necessary 
to  the  enjo)^ment  of  said  house.  The  following  is  a  line  dia- 
gram of  the  iocurS  in  quo : " 
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Property  of  Caroline  Swift 
and  Hannah  Given. 


225  feet. 


Dwelling. 


The  defendant  admits  its  incorporation  as  above  and  its 
intention  to  construct  a  line  of  railroad,  and  that  it  has 
appropriated  for  that  purpose  about  288  square  feet  of  ground 
indicated  on  the  above  diagram,  being  the  small  triangular  cor- 
ner, and  states  that  the  outer  line  of  said  tract  is  150  feet  dis- 
tant from  the  dwelling  house  at  its  nearest  point,  and  that 
access  to  or  egress  from  said  dwelling  house  is  not  aflFected. 

That  said  bond  hereinbefore  mentioned  was  presented  to  the 
court,  after  notice  previously  given  to  plaintiffs,  who  filed  an 
exception  thereto  that  the  same  was  insufficient  only,  and  that 
the  said  defendant  is  advised  that  as  plaintiffs  had  full  legal 
opportunity  to  make  the  same  exception  to  a  right  of  entry 
following  the  approval  of  the  bond  which  is  now  made  by 
them,  that  no  relief  in  equity  for  said  alleged  grievance  wi]J| 
be  afforded. 

That  the  above  citations  of  statute  are  accurate  so  far  as 
given,  but  that  defendant  is  unable  to  apprehend  the  special 
pertinency  thereof,  inasmuch  as  the  route  of  this  defendant, 
for  which  a  right  of  way  is  sought,  is  not  located  so  that  the 
same  passes  through  the  said  dwelling  house,  and  that  it  does 
not  claim  to  build  its  road  over  and  upon  the  messuage  or 
tenement  of  said  plaintiffs,  if  by  such  averment  is  meant  the 
dwelling  house,  but  it  does  claim  to  build  its  road  on,  over 
and  upon  the  triangular  piece  of  ground  above  indicated. 

The  case  was  heard  by  the  court  on  bill  and  answer.  After 
hearing,  the  court  decreed  that  the  bill  be  dismissed,  plaintiffs 
to  pay  costs.     The  court  filed  no  opinion. 

The  plaintiffs  took  this  appeal  and  filed  the  following  as- 
signments of  error : 

Ist.  The  court  erred  in  dismissing  the  bill. 

2d.  The  court  erred  in  deciding  that  the  remedy  of  the 
plaintiffs,  if  any,  is  at  law. 

8d.  That  the  court  erred  in  refusing  to  enjoin  the  defendant 
from  proceeding  at  law  against  plaintiffs,  under  the  procedure 
in  the  Court  of  Common  Pleas,  No.  4,  of  March  Term,  1883, 
No.  871. 
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4th.  That  the  court  erred  in  refusing  to  enjoin  the  defend- 
ant from  entering  upon,  taking,  or  in  anywise  interfering  with 
the  messuage,  tenement,  homestead  or  dwelling  house  of  the 
plaintiffs. 

5th.  That  the  court  erred  in  deciding  that  the  route  of 
defendant's  railroad  does  not  pass  through  the  plaintifiGs* 
dwelling  house. 

6th.  That  the  court  erred  in  deciding  that  the  curtilage 
attached  to  plaintiffs'  dwelling  house  is  not  a  part  of  said 
dwelling  house. 

J.  Howard  Morruon^  for  appellants. — The  contention  in  this 
case  is  in  regard  to  the  construction  of  the  word  "dwelling 
house,"  used  in  the  Act  of  February  19th,  1849,  P.  L.,  83. 

It  is  contended  by  the  defendants  that  the  word  dwelling 
house,  as  used  in  this  Act,  means  onl}"^  the  actual  building, 
and  so  long  as  the  building  is  untouched  the  right  of  the  com- 
pany to  take  is  absolute.  Such  a  construction  would  be  forced 
and  unnatural,  and  against  all  the  well  established  rules  for 
the  construction  of  statutes.  To  obtain  the  proper  construc- 
tion of  this  Act,  it  will  be  well  to  examine  it  by  each  of  the 
canons  which  are  laid  down  as  governing  the  interpretation  of 
statutes.     And  first  we  have  : 

The  rules:  terms  of  art  or  technical  terms  must  be  taken 
^cording  to  the  acceptation  of  the  learned  in  each  art,  trade 
and  science.  And  if  words  have  acquired  a  definite  meaning 
in  law,  they  must  be  so  expounded  :  Blackstone's  Comm.,  69; 
Kent's  Comm.,  ♦462,  ^464;  Dwarris  on  Statutes,  198-9,  274; 
Brocket  t;.  Ohio  and  Penn.  R.  R.  Co.,  2  Harris,  241. 

Secondly.  If  the  words  of  a  statute  are  doubtful  it  may  be 
compared  with  statutes  in  pari  materia :  Blackstone's  Coram. 
Intro.,  69  ;  1  Kent's  Comm.,  ♦468 ;  Netty's  Appeal,  9  Harris,  247. 

If  it  can  be  gathered  from  a  subsequent  statute  what  mean- 
ing the  Legislature  attached  to  the  words  of  a  former  one, 
this  will  amount  to  a  legislative  declaration  of  its  meaning: 
United  States  v.  Freeman,  8  How.,  656 ;  Fort  v.  Burch,  6  Barb. 
(S.  C.)  60-9* 

Under  these  rules  let  us  compare  several  Acts  passed  by  the 
General  Assembly  about  the  time  of  passing  the  Act  in  ques- 
tion: Act  of  April  13th,  1846,  sec.  11,  (P.  L.,  319),  incorpo- 
rating the  Penn.  R.  R.  Co. ;  Act  of  27th  of  March,  1848,  sec. 
3,  (P.  L.,  274) ;  Act  of  February  19th,  1849,  sec.  10,  {P.  L., 
83),  the  Act  under  which  tlie  defendant  claims  to  act ;  Act  ot' 
23d  of  April,  1864,  (P.  L.,  636.)  This  Act  came  before  this 
court  for  construction  in  Penn.  R.  R.  Co.  v.  The  Lutheran 
Congregation,  8  P.  F.  S.,  462. 

There  seems  to  have  been  no  difficulty  about  the  construo- 
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tion  of  the  word  house  in  England  under  the  Railway  Act  of 
1845,  sec.  92.  For  convenience  of  comparison  I  append  both 
clauses : 

Pennsylvania,  England. 

Act  1849,  sec.  10.  Sec.  92,  Land  Clauses,  Con- 

"  Not,   however,     solidation  Act  (1845). 

passing  through  any  burying  *'  That  no  party  shall  at  any 
ground  or  place  of  public  wor-  time  be  required  to  sell  or  con- 
ship,  or  any  dwelling  house  in  vey  to  the  promoters  of  the 
the  occupancy  of  the  owner  or  undertaking  a  part  only  of 
owners  thereof,  without  his,  any  house  or  other  building 
her  or  their  consent."  ....     or  manufactory,  if  such  party 

be  willing  and  able  to  sell  and 
convey  the  whole  thereof." 

Under  the  above  quoted  section  of  the  Railway  Act,  the 
English  courts  have  in  every  case  decided  that  the  curtilage 
of  a  house  is  part  thereof. 

The  following  are  some  of  the  more  important  cases  in  which 
the  word  "  house  *'  in  this  Act  is  construed  : 

Decided  1858,  Cole  r.  West  London  R.  W.  Co.,  27  Beavan, 
242. 

Decided  1857,  Grosvenor  v.  Junction  R.  \V.  Co.,  26  L.  J. 
(Ch.),  731. 

Decided  1859,  King  v.  Wycombe  R.  W.  Co.,  29  L.  J.  (Ch.)» 
462. 

Decided  1861,  The  Governors  v.  Charing  Cross  R.  W.  Co., 
80  L.  J.  (Ch.),  395. 

Decided  1868,  Marson  v.  London  and  Chatham  R.  W.  Co., 
87  L.  J.  (Ch.),  483 ;  Pinchin  v.  London  and  Blackwall  R.  W. 
Co.,  1  Kay  &  J.,  34 ;  5  DeGex,  M.  &.  G.,  851. 

Cottages  used  as  warehouses,  though  separated  from  the 
factory  by  a  road,  held  to  be  part  of  the  factory :  Spackman 
V.  Great  Western  R.  W.  Co.,  1  Jur.  N.  S.,  790 ;  Sparrow  v. 
Oxford,  &c.  R.  R.  Co.,  2  DeGex,  M.  &  G.,  94. 

All  the  rules  and  cases  above  cited  refer  to  the  construction 
which  the  common  law  places  upon  the  word  house,  and  that 
common  law  meaning  is  well  laid  down,  both  in  this  state  as 
well  as  in  England :  Bennett  v.  Bittle,  4  Rawle,  341,  decided 
1834 ;  Rogers  v.  Smith,  4  Barr.,  101 ;  decided  1846. 

Under  the  English  authorities  we  have  a  line  of  decisions 
extending  from  1556  to  1868,  commencing  with  1556,  Hill  v. 
Grange,  1  Plowden,  171 ;  1600,  Carden  v.  Tuck,  Croke,  Eliz., 
89;  1684,  Smith  v.  Martin,  2  Saund.,  401 ;  1788,  Clements  v. 
Collins,  2  Term,  498 ;  1853,  Cole  v.  West  London  R.  W.  Co., 
v\fra  ;  1857,  Grosvenor  r.  June.  R.  W.  Co.,  infra  ;  1859,  King 
V.  Wycombe  R.  W.  Co.,  i^fra ;  1861,  Governors  v.  Charing 
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Cross  R.  W.  Co.,  tn/m ;  1861,  Marson  v.  London  and  Chat- 
ham R.  W.  Co.,  ivfra.     See  also  Coke  Litt.,  56a. 

There  remains  to  notice  one  rule  of  construction  which  has 
a  strong  bearing  upon  the  construction  of  an  Act  of  Assembly, 
such  as  the  Act  of  1849;  that  a  charter  of  incorporation  must 
be  construed  in  favor  of  the  public  and  against  the  grantees : 
Van  Home  v.  Dorrance,  2  Dall.,  316 ;  Jackson  v.  Lamphire, 
3  Peters,  289;  Beatty  v.  Lessee,  4  Id.,  168;  Charles  River 
Bridge  v.  Warren  Bridge,  11  Id.,  420 ;  Richmond,  &c.  R.  R. 
Co.  V,  Louisiana  R.  R.  Co.,  13  How.,  81 ;  Tennessee  &  Ala. 
R.  R.  Co.  V.  Adams,  3  Head.,  596 ;  Bradley  v.  New  York  & 
New  Haven  R.  R.  Co.,  21  Conn.,  294  ;  Commonwealth  v.  Erie, 
&c.  R.  R.  Co.,  3  Casey,  339;  Dwarris  on  Statutes,  258 ;  Sun- 
bury  Ferrv  Co.  v.  Heim ;  opinion  by  Gordon,  J.,  Maj'  26tli, 
188*4  ;  Legal  Int.,  January  30th,  1885. 

In  regard  to  the  allegation  of  appellees,  that  the  appellants 
were  precluded  from  seeking  remedy  in  this  proceeding  be- 
cause they  had  filed  exceptions  to  the  suflBciency  of  the  bond 
under  the  common  law  proceeding,  it  is  only  necessary  to  refer 
to  the  decision  of  this  court  in  the  case  of  Getz  &  Co.  v.  Phila. 
&  Reading  R.  R.  Co.,  40  Leg.  Int.,  836. 

David  W.  Sellers^  for  appellee. — The  decree  of  the  court 
below  was  entered  on  bill  and  answer.    From  these  it  appeal's: 

1.  That  the  railroad  does  not  pass  through  any  dwelling 
house,  nor  directly  under  or  over  one.  If  houbC  lines  were 
protmcted  up  and  down,  no  hindrance  would  be  met. 

2.  That  the  land  taken  in  no  wise  affects  access  to,  or  egress 
from,  said  dwelling  house. 

A  perfectly  similar  case,  under  a  similar  statute,  is  reported 
in  47  Maine,  345,  as  follows :  Moses  Wells  v.  Somerset  and 
Kennebec  Railroad  Co.  It  is  provided  by  sec.  5,  ch.  81,  of 
Revised  Statutes  of  1840,  that  in  locating  railroads  "  jno  coi- 

f)oration  shall  take  any  meeting-house,  dwelling  house,  or  pub- 
ic or  private  burying  ground,  without  the  consent  of  the 
owners  thereof."  Held,  that  the  term  dwelling  house,  Jis  here 
used,  means  only  the  house,  and  includes  no  part  of  the  gar- 
den, orchard,  or  curtilage. 

The  right  of  eminent  domain  confers  upon  the  Legislature 
authority  to  take  private  property,  for  public  uses,  when  the 
public  exigencies  require  it,  subject  only  to  that  provision  of 
our  Constitution  which  exacts  just  compensation;  and  a 
dwelling  house  is  no  more  exempt  than  any  other  species  of 
real  estate  when  the  Legislature,  in  the  exercise  of  that  right, 
determines  that  the  public  exigencies  require  it. 

The  ruling  in  the  above  case  has  been  followed  by  the  Corn- 
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Tiion  Pleas  of  Montgomery  County  before  this  court  in  Clegg's 
Appeal,  S.  C.  January,  1883. 

Chief  Justice  Mercur  delivered  the  opinion  of  the  court, 
February  1st,  1886. 

In  the  location  and  construction  of  a  railroad  the  Act  of 
19th  February,  1849,  prohibits  the  corporation  from  passing 
through,  inter  alia^  "  any  dwelling  house  in  the  occupancy  of 
the  owner  or  owners  thereof,  without  his,  her,  or  their  con- 
sent." This  language  must  be  so  construed  as  to  give  a  rea- 
sonable effect  to  the  purpose  and  intent  of  the  statute. 

It  certainly  does  not  mean  that  the  prohibition  extends  only 
to  preventing  the  railroad  from  actually  passing  "through" 
the  dwelling  house.  When  the  latter  is  occupied  by  the 
owner  thereof,  the  statute  gives  it  all  the  protection  neces- 
sary for  its  reasonable  enjoyment  as  a  dwelling  for  the  owner 
and  his  family.  This  necessarily  includes  some  curtilage  con- 
nected theiewith.  The  exact  extent  of  that  curtilage  cannot 
be  defined  by  any  arbitrary  rule  as  to  distance.  As  each  case 
arises  the  right  of  the  owner  and  occupier  of  the  dwelling 
house,  against  hostile  location  of  a  railroad,  must  be  deter- 
mined by  a  consideration  of  what  is  necessary  for  a  reasonable 
and  proper  enjoyment  of  the  house  as  a  residence  in  view  of 
its  location  and  surroundings.  Tested  by  that  rule  we  do  not 
think  the  location  of  the  railroad  in  question  is  in  conflict 
with  the  statute.  The  land  to  be  taken  is  one  corner  of  the 
rear  end  of  the  lot.  It  is  155  feet  from  the  nearest  portion  of 
the  house.  It  does  not  interfere  with  the  use  or  enjoyment  of 
any  adjacent  outbuildings,  or  ornamental  structures  of  any 
kiud,  nor  with  any  shrubbery  or  beautified  lawn.  It  in  no 
manner  prevents  access  to  the  street,  nor  causes  any  substan- 
tial objection  to  the  occupancy  of  the  building  as  a  dwelling 
house.  In  so  far  as  it  causes  injury  or  damage  to  the  house 
ur  lot,  the  appellants  are  entitled  to  recover  compensation 
under  the  statute. 

Decree   aflBrmed,  and  appeal  dismissed  at  the 
costs  of  the  appellants. 

Gordon,  J.,  dissented. 
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Lancaster  and  Mintzer's  Appeal. 

1.  The  appointment  of  a  trustee  under  a  will  of  the  decedent  viot  one 
removed,  by  the  Orphans'  Ck)urt,  without  notice  to  all  the  parties  in 
interest,  will  be  revoked  on  the  petition  of  a  party  in  interest,  ^dio  had 
no  notice,  without  any  other  cause  than  want  of  notice  being  shown. 

2.  When  a  trustee  is  appointed  by  the  Orphans'  Court,  without  notice  to 
all  the  parties  in  interest,  a  party  in  interest  who  had  no  notice  is  not 
estopped  from  petitioning^  the  court  for  the  removal  of  said  trustee  by 
reason  of  (a)  the  lapse  of  live  months  since  the  appointment,  or  (6)  tiie 
receipt  from  sdd  trustee  of  income  due. 

8.  All  parties  in  interest  in  a  proceeding  in  the  Orphans^  Court  are 
entitled  to  notice  of  every  petition  or  motion,  not  grantable,  of  course, 
as  provided  by  the  statutes. 

January  18th,  1886.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrbtt,  Green  and  Clark,  JJ. 

Appeal  from  the  Orphans'  Court  of  Philadelphia  county: 
Of  January  Term,  1885,  No  133. 

Appeal  of  Sarah  A.  Lancaster  and  George  W.  Mintzer  from 
the  decree  of  the  Orphans'  Court,  made  June  28th,  1884,  dis- 
missing their  petition  for  the  vacation  of  the  appointment  of 
The  Guarantee  Trust  and  Safe  Deposit  Company  as  trustee 
and  administrator,  d.  b.  n.  c.  t.  a.,  of  the  estate  of  William  6. 
Mintzer,  deceased. 

William  G.  Mintzer  died  testate  in  Philadelphia,  July  6th, 
1869.     His  will  is  dated  April  24th,  1869. 

He  left  surviving  three  children,  namely:  George  W.  Mint- 
zer, Sarah  A.  Mintzer  (now  Lancaster),  and  Maria  L.  Mintzer, 
the  latter  dying  in  her  minority  intestate  and  unmarried. 

Testator  gave  $10,000  to  his  executors  in  trust,  to  pay  the 
income  to  Mary  D.  Chester  (whom  he  calls  his  housekeeper) 
for  life,  and  at  her  death  to  become  a  part  of  his  residuary 
estate. 

His  residuary  estate  he  gave  to  his  executors  in  trust,  and 
appointed  Samuel  W.  Thackara  and  Alexander  Thackara  ex- 
ecutors and  trustees.  Samuel  died  in  1877,  and  Alexander 
became  the  sole  surviving  executor  and  trustee,  and  con- 
tinued to  act  as  such  until  the  appointment  of  appellee  in  his 
stead. 

At  this  time  the  entire  estate,  by  reason  of  the  death  of 
Maria  L.  Mintzer  and  others  having  a  life  income,  was,  under 
the  will,  vested  in  Alexander  Thackai-a  as  surviving  executor, 
in  trust,  to  pay  said  income  on  $10,000  to  Mary  D.  Chester  for 
life,  said  sum  upon  her  death  to  drop  into  the  residuary  estate; 
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and  as  to  the  residuary  estate,  to  pay  one  half  of  the  income 
thereof  to  Sarah  A.  Lancaster  for  life,  and  the  other  one  half 
of  said  income  to  George  W.  Mintzer  for  life,  with  the  proviso, 
that  if  either  of  them  die,  his  or  her  issue  shall  enjoy  the  in- 
come of  their  parent  during  the  life  of  the  survivor,  and  upon 
the  death  of  both,  then  to  distribute  among  their  issue  tnen 
living  by  representation ;  and  should  both  die  without  issue, 
then  under  tne  intestate  laws. 

October  16th,  1888,  a  petition  was  presented  to  the  Orphans' 
Court,  signed  "  Geo.  W.  Mintzer  by  his  attorney,"  in  which 
"  attorney  for  Alex.  Thackara  "  joined  in  the  petition. 

It  was  not  signed  by  George  W.  Mintzer. 

This  petition  is  not  sworn  to,  sets  out  only  the  interest  of 
George  W.  Mintzer  and  his  children,  and  mentions  no  other 
interest. 

The  sole  ground  of  complaint  is  want  of  harmony  between 
the  petitioner  and  the  trustee. 

The  prayer  is  for  the  dismissal  of  Thackara  and  not  for  the 
appointment  of  a  new  trustee,  and  in  this  prayer  the  attorney 
for  Thackara  joins. 

October  16th,  1888,  the  court  decreed  the  vacation  of  letters 
testamentary  to  Thackara,  and  that  the  Register  of  Wills  be 
authorized  to  ^rant  letters  d,  b,  n.  c.  t.  a.  to  appellee. 

October  19tn,  1888,  without  a  petition  praying  for  the  ap- 
pointment of  a  new  trustee,  the  court  appointed  appellee  as 
trustee  in  the  place  of  Thackara. 

At  the  time  of  said  appointment,  and  until  after  appellants* 
petition  was  presented,  the  appellee  was  the  guardian  of  the 
estates  of  the  minor  children  of  George  W.  Mintzer. 

Mr.  Thackara,  shortlv  prior  to  the  presentation  of  the  peti- 
tion of  October  16th,  1888,  had  left  the  jurisdiction  and  has 
not  returned,  nor  have  appellants  had  any  tidings  from  him. 

Up  to  this  period,  neither  Sarah  A.  Lancaster  nor  Mary  D. 
Chester  had  any  knowledge  whatever  of  Thackara's  disappear- 
ance, nor  of  the  petition  of  October  16th,  1888,  and  the  ap- 
pointment of  appellee,  nor  of  any  subsequent  proceedings  by 
appellee. 

No  notice  of  the  petition  or  of  any  other  proceedings  was 
given  to  Sarah  A.  Lancaster  or  to  Mary  D.  Chester,  though  all 
were  well  known  to  George  W.  Mintzer. 

Upon  learning  of  these  proceedings,  Sarah  A.  Lancaster, 
March  15th,  18^,  five  months  after  appointment  of  appellee, 
petitioned  to  have  the  appointment  vacated  and  for  leave  to 
name  another  in  its  stead.  She  was  joined  by  George  W. 
Mintzer  and  Mary  D.  Chester,  constituting  all  the  parties  in 
interest,  petitionei*8.    April  1st,  1884,  appellee  filed  its  answer. 
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in  which  it  does  not  deny  any  of  the  material  facts  of  the  pe- 
tition. 

The  cause  was  ai^ned  upon  petition  and  answer,  and  several 
weeks  after  the  argument,  and  before  any  opinion  Iiad  been 
lendered  or  decree  made,  Mary  D.  Chester,  styling  herself  as 
Mary  D.  Mintzer,  and  the  widow  of  testator,  petitioned  for 
leave  to  withdraw  as  a  party. 

Sarah  A.  Lancaster  filed  her  answer  thereto,  supported  by 
affidavits,  in  which  she  denied  every  allegation  of  the  petition 
of  Mary  D.  Mintzer. 

June  19th,  1884,  the  cause  was  called  for  argument  upon 
petition  and  answer,  and  no  one  appearing  on  behalf  of  said 
petition  of  Mary  D.  Chester,  it  was,  on  motion  of  respondent's 
attorney,  dismissed. 

The  court  filed  the  following  opinion  and  decree  dismissing 
the  petition  of  Sarah  A.  Lancaster  praying  for  vacation  of  the 
appointment  of  appellee. 

From  which  this  appeal  is  taken. 

Opinion  by  Hanna,  P.  J.,  June  28th,  1884. 

It  is  true,  as  alleged  by  petitioners,  that  the  appointment  of 
the  trustee  appeai-s  from  the  reconl  to  have  been  inadvertently 
made,  and  not  in  accordance  with  the  evident  intent  of  the 
Acts  of  Assembly  upon  the  subject,  and  the  established  practice 
of  the  court.  But,  after  a  careful  consideration  of  all  the  facts 
and  circumstances,  we  are  constrained  to  think  it  will  be  to 
the  interest  and  advantage  of  all  the  parties  not  to  disturb  and 
vacate  the  appointment.  Under  the  peculiar  cii*cumstances 
presented,  the  acquiescence  of  the  petitioners  for  months,  the 
absence  of  any  mismanagement  or  neglect,  or  any  evidence 
that  the  rights  of  the  cestuis  que  trust  will  be  prejudiced  by  any 
acts  or  omissions  of  the  trustee,  or  incapacity  to  faithfully  per- 
form the  duties  of  the  trust,  no  advantage  will  be  gained  by 
the  change  desired  by  petitioners.  The  effect  of  granting  the 
petition  will  be  a  considerable  expense  to  the  parties,  and  a 
repetition  of  costs  and  charges  in  favor  of  a  new  trustee,  all  of 
which  should,  if  possible,  be  avoided,  and  not  imposed  except 
in  case  of  necessity.  As  we  do  not  recognize  any  such  neces- 
sity in  the  present  case,  we  must  dismiss  the  petition. 

Petition  dismissed. 

The  appellants  thereupon  took  this  appeal,  assigning  for 
error  inter  alia  the  decree  of  the  court  that  the  "  Register  of 
Wills  is  authorized  to  grant  lettei's  of  administration  a.  5.  n.  c. 
t.  a.  on  said  estate  to  Ihe  Guarantee  Trust  and  Safe  Deposit 
Company  of  Philadelphia,"  and  tiie  appointment  of  said  com- 
pany as  trustee  under  the  will  of  \\  illiam  G.  Mintzer,  de- 
ceased. 


Digitized  by  VjOOQIC 


1886]  OF  PENNSYLVANIA.  627 

[Lancaster  and  Mintzer's  Appeal.] 

John  A.  Scanlan^  for  appellants. — Upon  petitipn  filed,  the 
court  should  have  awarded  a  citation  to  parties  in  interest. 

No  citation  issued  in  this  case, 

A  petition  to  dismiss  a  trustee  and  substitute  another  should 
be  signed  by  some  party  in  interest,  and  be  accompanied  with 
an  affidavit  of  the  truth  of  the  facts  alleged.  Other  parties  in 
interest  are  entitled  to  notice. 

In  Okeson's  Appeal,  2  Grant's  Cases,  308,  Lewis,  J.,  says: 
"The  Act  of  29th  March,  1832,  is  imperative  in  directing  the 
manner  of  proceeding  in  the  Orphans'  Court  to  obtain  the  ap- 
pearance of  a  person  amenable  to  its  jurisdiction,  and  to  compel 
obedience  to  its  orders  and  decrees.  It  is  essential  that  a  peti- 
tion for  a  citation  should  come  from  some  pei-son  interested,  and 
the  facts  necessary  to  show  the  interest  and  to  give  the  court 
jurisdiction,  with  the  specific  cause  of  complaint  and  the  relief 
desired,  must  be  supported  by  oath  or  affirmation." 

Under  the  decree  of  the  court  below  notice  to  parties  re- 
quired by  its  own  rules  as  well  as  by  the  Acts  of  Assembly 
amounts  to  nothing  so  long  as  the  parties  complaining  of  the 
want  of  notice  can  urge  no  mismanagement  against  the  new 
trustee. 

The  Orphans'  Court  is  a  statutory  court,  and  must  conform 
to  the  statutes  giving  it  jurisdiction. 

The  Act  of  June  14th,  1836,  Purd.  Dig.,  page  1418,  pi.  24, 
relative  to  the  removal  and  appointment  of  trustees,  provides 
"The  power  of  appointment  as  aforesaid  may  be  exercised  on 
the  application  by  bill  or  petition  of  any  person  interested  in 
the  estate  or  property  which  is  the  subject  of  the  trust,  and  not 
otherwise,  and  after  due  notice  to  all  parties  concerned. 

The  Act  of  April  10th,  1849,  Id.,  page  1423,  pi.  56,  relates  to 
the  appointment  of  a  trustee  in  place  of  one  of  several  execu- 
tors dying,  removing,  resigning  or  being  dismissed;  also  re- 
quires notice  to  parties  in  interest. 

The  Act  of  April  9th,  1868,  Id.,  page  1425,  pi.  65,  reads 
^^  cestui  que  trusts^  or  a  majority  of  them  having  the  life  estate, 
shall  have  the  right  to  elect  or  choose  trustees  to  execute  said 
trust,"  and  upon  their  petition  the  Orphans'  Court  "shall  re- 
move the  acting  trustee  or  trustees  and  appoint  other  or 
others  as  chosen  or  elected  by  said  parties." 

This  Act,  in  plain  language,  gives  the  absolute  right  to 
choose  trustees,  and  says  the  Orphans'  Court  shall  remove  the 
acting  trustee  or  trustees,  and  without  any  qualification  as  to 
cause. 

Parties  in  interest  must  be  notified :  Stevenson's  Appeal, 
18  P.  F.  S.,  101;  Sensman's  Appeal,  9  Harris,  331. 

The  doctrine  of  acquiescence  requires  something  more  than 
mere  inaction.     The  Statute  of  Limitations  requires  years  to 
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elapse  before  a  right  is  barred.  But  the  doctrine  of  acquh- 
eseence  if  rightly  applied  to  this  case  bars  the  right  in  five 
months. 

Acquiescence  never  works  an  estoppel  unless  a  third  party 
has  been  misled  thereby,  and  would  be  injured  if  the  acqui- 
escing party  be  allowed  to  assert  his  right. 

Silence  does  not  estop  where  the  other  party  having  notice 
of  the  fact  cannot  be  misled :  Larkin's  Appeal,  38  Pa.  St.,  457, 
reversing  4  Phila.  R.,  95. 

Silence  will  postpone  only  where  silence  is  a  fraud  :  Robin- 
son V,  Justice,  2  P.  &  W.,  19 ;  Davidson  r.  Barclay,  63  Pa.  St., 
406  ;  Lawrence  v.  Luhr,  65  Id.,  236. 

Mere  acquiescence  in  an  erroneous  levy  and  sale  will  not 
estop  defendant  in  the  execution,  if  the  mistake  were  not 
brought  about  by  his  action :  McLaughlin  v.  Shields,  12  Pa. 
St.,  283. 

A  party  is  not  estopped  by  standing  by  whilst  an  act  of 
hostility  to  his  rights  is  committed  in  his  presence :  Paul  t;. 
Squibb,  12  Pa.  St.,  296. 

A  failure  to  remonstrate  against  the  erection  of  a  nuisance 
does  not  operate  as  an  estoppel :  Burt  v.  Smith,  3  Phila.  R., 
363,  and  many  other  cases. 

It  is  not  pretended  here  that  injury  will  result  to  any  one 
except  to  appellants. 

The  court  below  gauges  that  injury  by  the  costs  to  be  put 
upon  appellants  should  it  grant  their  prayer,  while  appellants 
look  upon  such  an  injury  as  a  blessing  in  disguise,  if  pa}'ing 
these  costs  it  will  enable  them  to  have  a  voice  in  the  manage- 
ment of  their  own  property. 

Daniel  Dimgherty  (-4.  B,  Quilbert  with  him),  for  appellee. — 
One,  if  not  the  principal  objection  urged  by  the  appellant  is 
that  the  petition  of  George  W.  Mintzer  was  not  sworn  to. 
This  objection  is  not  mentioned  in  the  petition  of  Sarah  A. 
Lancaster  in  the  court  below  for  vacating  appointment  of 
present  trustee.     It  therefore  is  not  properly  before  this  court. 

In  truth,  the  petition  was  sworn  to,  but  the  jurat  was 
omitted  through  a  mistake  of  the  clerk. 

Would  it  have  been  better  to  have  issued  a  citation  to  Sarah 
A.  Lancaster  to  show  cause  why  Alexander  Thackai-a  should 
not  be  dismissed  and  Guarantee  Trust  Company  appointed  in 
his  stead,  returnable  ten  days  afterwards,  and  in  the  meanwhile 
allow  Thackara  through  others  to  withdraw  additional  assets 
from  the  jurisdiction  of  the  court? 

It  was  under  these  circumstances  that  the  Orphans'  Court, 
on  motion  of  counsel  at  the  time  representing  George  W. 
Mintzer,  who  was  entitled  to  one  clear  half  of  the  income,  and 
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who  was  the  only  party  who  at  the  time  was  willing  to  take 
aotiye  adverse  steps  against  Thackera,  appointed  the  Guar- 
antee. 

Mrs.  Mary  D.  Mintzer  was  aware  of  the  appointment,  and 
acquiesced  in  it,  and  it  was  naturally  supposed  Sarah  A.  Lan- 
caster would  agree  in  proceedings  so  beneficial  to  her  interests 
and  the  interests  of  her  children. 

The  Act  of  April  22d,  1846,  section  1,  Brightly's  Purdon, 
1655,  pi.  52,  provides:  '*In  all  cases  where  any  trustee  or 
trustees  created  or  vested  with  authority  by  the  last  will  and 

testament  of  any  deceased  person shall  die,  resign, 

or  be  otherwise  removed  from  the  trust,  the  Orphans'  Court 
of  the  proper  county  shall  have  power  and  authority  to  ap- 
point another  trustee  or  trustees  to  supply  the  vacancy '* 

So,  too,  under  Act  of  May  1st,  1861,  Brightly's  Purdon, 
1657,  pi.  58,  the  Orphans'  Court  has  power  to  remove  trustees 
whenever  it  shall  be  made  to  appear  that  for  any  reason  the 
interests  of  the  estate  are  liable  to  be  jeopardized,  and  if  the 
ease  shall  require  dispatch,  to  appoint  some  suitable  person  to 
discharge  such  trust. 

It  will  be  observed  that  the  petition  of  Sarah  A.  Lancaster 
does  not  ask  the  revocation  of  the  discharge  of  Thackara.  It 
justifies  it  even  though  the  jurat  were  omitted.  The  only 
objection  is  to  the  appointment  of  Guarantee  Trust  and  Safe 
Deposit  Company. 

Prompt  action  of  the  new  trustee  rescued  from  the  ruins 
♦50,789.56.  Thackara  made  way  with  «31,438.29.  The  ap- 
pointment, therefore,  of  the  Guarantee  Company  as  trustee 
had  a  laudable  object  and  beneficial  efl^ect,  and  the  party  of 
all  that  should  be  most  grateful  is  the  very  one  that  now 
complains. 

It  is  urged  that  the  Act  of  April  9th,  1868,  Brightly's  Pur- 
don, p.  1658,  section  64,  which  is  restricted  to  Philadelphia, 
gives  the  cestui  que  trust — having  the  life  estate — the  absolute 
and  unrestricted  right  to  remove  the  acting  trustee  and  appoint 
i|nother  chosen  or  elected  by  said  parties. 

It  is  admitted  that  the  language  of  the  Act  directly  points  to 
such  power  in  the  holdere  of  life  estate.  But  the  irretrieva- 
ble injury  that  would  inevitably  follow  from  such  an  interpre- 
tation has  induced  this  high  court  most  wisely  to  give  a  more 
reasonable  and  safer  meaning  to  the  Act.  This  Act  is  to  be 
construed,  as  was  decided  in  Stevenson's  Appeal,  18  P.  F.  S., 
101,  not  as  mandatory  but  advisory. 

Now,  this  opinion  of  the  Supreme  Court  exactly  fits  the 
facts  of  this  case. 

The  estate  was  put  in  trust  to  save  it  from  the  appellant. 
The  testator  dechired  both  George  W.  Mintzer  and  Sarah  A. 
1  Amkuman — 31 
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Lancaster  to  be  spendthrifts.  He  plainly  says  in  his  will  he 
lias  no  confidence  in  their  capability,  for  he  strives,  with  the 
severest  accuracy  of  expression,  to  guard  the  income  so  that 
even  according  to  the  decision  of  the  court  in  Thackara  v. 
Mintzer,  4  Out.,  161,  George  W.  Mintzer  could  have  the 
income,  though  his  injured  wife  and  children  might  be  starv- 
ing for  bread. 

The  appointment  of  Guarantee  was  made  on  petition  of 
George  W.  Mint7:er,  who  has  received  his  income  regularly 
from  the  trustee,  the  first  payment  being  made  him  the  very 
day  that  the  Guarantee  Company  was  appointed  trustee  Octo- 
ber 19th,  1883,  followed  by  payments  made  to  him  and  by  his 
direction  to  his  wife  every  other  month.  At  the  time  of  the 
presentation  of  the  petition  to  vacate  he  had  received  in  the 
five  months  $1,056.72. 

Surely  George  W.  Mintzer  is  estopped  from  asking  for  the 
discharge. 

Sarah  A.  Lancaster  acquiesced  in  the  appointment  for  five 
months,  received  from  tlie  trustee  on  February  28th,  1884,  in 
one  payment,  the  whole  amount  of  her  income,  $1,056.77,  and 
then  fifteen  days  afterwards,  namely,  on  March  15th,  1884, 
presented  petition  to  vacate  appointment. 

The  appointment  is  concurred  in  by  May  D.  Mintzer,  who 
in  her  petition  says  her  name  to  the  petition  to  vacate  was 
obtained  under  erroneous  representation. 

Surely  where  a  trustee  hjis  been  thus  appointed,  and  has  faith- 
fully and  intelligently  discharged  the  duties  of  the  trust,  the 
appointment  will  not  be  vacated,  as  says  Judge  Ludlow  in 
his  opinion  afiSrmed  by  Supreme  Court,  Stevenson's  Appeal, 
**  at  the  mere  whim  of  a  cestui  que  trust.  To  do  so  would  be 
to  place  the  new  trustee  under  the  control  of  a  cestui  que 
trustr 

Mr.  Justice  Trunkey  delivered  the  opinion  of  the  court, 
February  15th,  1886. 

The  decree  removing  Alexander  Thackara  from  the  office  of 
executor  and  trustee  is  unassailed.  There  was  no  written 
petition  or  motion  for  the  appointment  of  an  administi*ator 
and  trustee  in  the  place  of  Thackara. 

It  is  remarked  in  the  opinion  filed  in  the  Orphans*  Court, 
*'  that  the  appointment  of  the  trustee  appears  from  the  record 
to  have  been  inadvertently  made,  and  not  in  accordance  with 
the  evident  intent  of  the  Acts  of  Assembly  upon  the  subject, 
and  the  established  practice  of  the  court."  That  this  is  true 
is  alleged  by  the  appellants  and  not  gainsaid  by  the  appellee. 
Beyond  question,  Mrs.  Lancaster  bad  i)o  knowledge  of  the 
proceeding  until  after  the  appointment  of  the  Guarantee  Trust 
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and  Safe  Deposit  Company,  and  within  five  months  from  the 
date  of  appointment,  she  presented  her  petition  for  vacation 
of  the  decree.  That  period  is  not  so  long  as  to  prejudice  her 
right.  She  did  no  act  of  acquiescence.  Her  receipt  of  the 
income  due  her,  shortly  before  presentation  of  the  petition,  in 
nowise  induced  any  action  to  the  injury  of  the  trustee.  When 
the  appointment  was  made  on  the  oral  motion  of  one  party  ir. 
interest,  and  the  appointee  accepted  the  trust  and  entered 
upon  its  duties,  Mrs.  Lancaster  was  without  notice  and  there- 
fore silent. 

Why  should  this  inadvertent  decree,  made  in  violation  of 
the  statutes  and  established  practice,  stand  ?  True,  the  ap- 
pointee is  of  high  character  and  good  capacity,  no  fault  or 
neglect  in  the  management  of  the  trust  is  alleged,  and  to 
vacate  the  appointment  will  cause  considerable  expense,  and 
may  not  be  to  the  pecuniary  advantage  of  anybody.  But,  not 
complaining  of  the  fitness  of  the  appointee  for  faithful  and 
efficient  performance  of  the  duties  of  the  trust,  the  appellants 
slaim  that  their  rights  were  wholly  disregarded  in  the  proceed- 
ing for  the  appointment,  aside  from  mere  irregularities  and 
absence  of  a  petition,  in  this,  that  none  of  the  parties  in  inter- 
est, except  George  W.  Mintzer,  had  notice  or  knowledge,  and 
therefore  no  opportunity  to  appear.  Their  right  to  notice 
under  the  the  statutes  enacted  prior  to  1868,  is  clear.  Under 
the  Act  of  April  9th,  1868,  P.  L.,  785,  in  the  city  of  Phila- 
delphia, "  the  cestui  que  trusts^  or  the  majority  of  them  having 
the  life  estate,"  shall  have  the  right  to  elect  or  choose  trustees 
to  execute  the  trust,  and  the  court  shall  appoint  trustees  as 
chosen  or  elected  by  the  parties.  Since  that  enactment  it  is 
imperative  that  all  parties  having  a  life  estate  shall  have  notice, 
even  if  it  were  otherwise  under  the  other  statutes  relat- 
ing to  the  subject.  Though  it  was  decided  in  Stevenson's 
Appeal,  68  Pa.  St.,  101,  that  the  Act  shall  not  be  construed 
to  compel  the  court  to  appoint  an  improper  person  on  the 
nomination  of  the  parties,  yet  the  court  is  bound  to  hear  their 
petition.  If  a  majority  of  the  interested  persons  choose  a  trus- 
tee, the  court  ought  not  to  act,  unless  the  minority  appear  or 
have  notice.  The  minority  may  assent,  or  give  information 
that  the  majority  present  an  unfit  person.  Or  the  person  ma}' 
be  in  every  way  honest  and  capable,  and  it  be  improper  to 
appoint  him  an  administrator  and  trustee,  as  when  he  is  already 
guardian  for  a  minor  interested  in  the  estate.  Where  all 
parties  have  been  warned  the  court  is  well  advised  for  judg- 
ment. The  court  judges  of  the  fitness  of  the  person,  and 
whether  it  would  be  improper  to  appoint  him,  and  is  not  bound 
to  appoint  one  deemed  uufit  or  improper  because  he  is  named 
by  the  parties.     All  parties  interested  in  a  proceeding  in  the 
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Orphans'  Court  are  entitled  to  notice  of  every  petition  or 
motion,  not  grantable,  of  course,  as  provided  by  the  statutes. 

But  of  what  avail  is  the  right  to  notice  and  opportunity  to 
be  heard,  if  upon  complaint  for  its  deprivation,  it  is  a  good 
answer  that  to  set  aside  the  unlawful  act  would  result  in  pecu- 
niary loss  to  the  complainant  as  well  as  the  parties  who  moved 
that  it  be  done?  As  well  might  it  be  said  when  judgment  has 
been  entered  against  a  man  in  default  of  appearance,  without 
the  issue  or  service  of  a  writ,  that  to  strike  it  off  would  put 
the  parties  to  costs  and  expense,  and  it  shall  stand  unless  the 
defendant  shows  he  has  a  good  defence  against  the  claim  on 
which  it  was  founded.  Where  an  order,  decree,  or  judgment 
has  been  wrongfully  entered  without  notice  to  a  party  who 
was  entitled  to  notice,  such  party  may  demand  its  vacation,  at 
least  to  the  extent  that  it  affects  his  interest.  His  right  is  that 
he  be  heard  before  the  judge  or  court  decides,  not  that  there 
may  be  an  ex  parte  hearing  and  adjudication,  after  which  he 
may,  if  he  can,  show  that  the  adjudication  unjustly  affects 
him. 

The  decree  that  the  "  Register  of  Wills  is  au- 
thorized to  grant  letters  of  administration  d. 
b.  n.  c.  t.  a.  on  said  estate  to  the  Guarantee, 
Trust  and  Safe  Deposit  Company  of  Philadel- 
phia," and  said  company  is  appointed  trustee 
under  the  will  of  William  G.  Mintzer,  de- 
ceased, is  reversed.  Appellee  to  pay  the  costs 
out  of  the  trust  money  in  its  hands. 
Record  remitted  for  further  proceeding. 


ZelPs  Appeal. 

1.  One  not  a  par(^  to  a  contract,  made  for  his  benefit,  can  eoforoe 
his  rights  in  equity  against  one,  a  party  to  the  contract,  who  seeks  U> 
appropriate  to  the  payment  of  the  aebt  due  him,  the  property  provided 
in  said  contract  for  the  payment  of  debts,  including  a  debt  due  hha^  to 
the  exclusion  of  the  party  for  whose  benefit  the  contract  was  made. 

2.  A  creditor  who  advances  money  to  pay  a  debt  of  his  debtor  is 
entitled  to  a  preference  for  the  money  so  aavanced,  as  against  creditors 
standing  on  the  same  footing,  as  the  party  paid,  in  the  distribution  of 
the  propeity  provided  by  contract  between  said  creditor  and  debtor  for 
the  payment  of  the  debts  of  the  said  debtor. 

3.  A  and  B  entered  into  articles  of  co-partnership  to  cany  on  the 
publishing  business.  A  was  largely  indebted  to  B  and  others,  which 
indebtedness  it  was  agreed  between  them  A  should  pay  out  of  the  profits 
of  the  business,  after  the  expenditure  of  sufficient  to  keep  up  the  stocky 
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and  each  partner  had  drawn  a  stipnlated  snm  each  month.  Tt  was  also 
agreed  between  them  that  after  the  debts  of  B  were  paid,  the  stock  on 
hand  and  all  of  B's  stock  and  fixtures  were  to  be  equally  divided,  or  the 
value  thereof  credited  to  each.  A  induced  B  to  advance  enough  to  pay 
C,  one  of  B's  said  creditors.  A  failed  to  pay  B  and  some  others.  Ori 
dissolution  of  the  partnership  B  took  all  the  stock  and  fixtures,  and 
dumed  credit  against  them  for  the  amonnt  due  him  by  A,  and  also  for 
the  amount  he  had  advanced  to  pay  C.  ffeld^  reversins^  the  court  below, 
that  B  was  entitled  to  be  paid  in  full  for  the  amount  advanced  to  pay  C, 
and  that  he  was  entitled  to  his  pro  rata  share  with  A's  said  other  creditr 
ors  on  the  said  amouBt  A  owed  him. 

January  18th,  1886.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  J  J. 

Appeal  from  the  decree  of  the  Court  of  Common  Pleas,  No. 
2,  of  Philadelphia  county:  In  equity:  Of  Januaiy  Term, 
1886,  No.  157. 

This  was  an  appeal  by  T.  Elwood  Zell,  from  a  decree  of 
said  court,  sustaining  a  bill  wherein  Charles  H.  Davis,  the 
executor  of  B.  H.  Moore,  deceased.  Porter  and  Coates,  J.  W. 
Baker  and  J.  C.  Grubb  and  Co.  were  plaintiffs  aud  he  was  the 
defendant. 

The  bill  cimrged  substantially  that  on  the  seventeenth  day 
of  October,  1876,  the  defendant  and  Charles  H.  Davis  entered 
into  co-partnership  in  the  publishing  business  under  the  firm 
name  of  Zell,  Davis  &  Co.,  by  an  agreement  which  recited 
that  Davis,  having  been  jointly  indebted  with  one  Baker  to 
various  persons,  had  individually  assumed  the  payment  of 
these  debts— including  T.  EUwood  Zell,  $16,050,  Porter  & 
Coates,  $2,728.62,  and  Jessup  &  Moore  $17,616.06— that  Davis 
was  the  owner  of  certain  stock  valued  at  about  $33,000,  which 
he  contributed  as  capital  stock  to  the  firm  of  Zell,  Davis  & 
Co.,  and  that  the  property  contributed  by  Zell  to  the  said 
stock  was  agreed  to  be  of  the  value  of  $92,769.17. 

The  bill  further  charged,  inter  alia^  that  it  whs  agi-eed  that 
the  defendant,  in  addition  to  certain  monthly  sums  for  his  in- 
dividual use,  should  draw  from  the  profits  six  per  cent,  interest 
on  the  debt  of  $16,060  due  him,  and  that  after  payment  of  the 
current  expenses  and  in  maintaining  the  stock  Davis  should 
draw  from  the  profits  moneys  to  pay  the  debts  referred  to,  and 
after  such  payment  the  assets  remaining  should  be  equally 
divided,  but  it'  any  of  such  debts  remained  unpaid  then  an  ad- 
equate portion  of  the  assets  should  be  appropriated  for  their 
payment  and  only  the  surplus  divided ;  that  the  partnership 
continued  until  the  middle  of  March,  1880,  and  that  no  part 
of  the  indebtedness  of  $17,616.66  to  the  estate  of  B.  H.  Moore 
has  been  paid ;  that  all  of  the  debts  of  the  partnership  were 
paid;  that  there  were  at  the  time  of  its  termination  assets  of 
the  co-partnership  of  the  value  of  about  $21,000  in  the  posses- 
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sion  and  under  the  control  of  the  defendant;  that  upon  the 
request  of  the  executors  of  B.  H.  Moore  to  the  defendant  that 
he  should  comply  with  the  agreement,  he  exhibited  "an  ac- 
count of  the  said  assets,  which  were  insufficient  to  pay  in  full 
the  debts  aforesaid,  but  from  which  in  said  account  he  had  de- 
ducted the  full  amount  of  his  debt  of  $15,050,  together  with 
the  interest  thereon." 

The  bill  then  charged  that  "it  is  the  defendant's  purpose  to 
convert  the  said  assets  in  his  hands  into  money,  and  misapply 
the  same  to  the  payment  in  full  of  the  debt  of  $15,050  due 
him,'*  and  prayed  (1)  discovery,  (2)  an  injunction  to  restrain 
the  defendant  from  converting  into  money  or  disposing  of  the 
assets,  (3)  specific  performance,  and  (4)  general  relief. 

Appended  to  the  bill  was  a  copy  of  the  partnerahip  agree- 
ment between  Davis  &  Zell,  dated  October  17th,  1876,  the 
material  parts  of  which  were  "  Fourth. — The  said  Zell  shall 
di*aw  for  his  use  monthly  at  the  rate  of  $500,  and  the  said 
Davis  at  the  rate  of  $250. 

**The  said  Zell  shall  also  draw  quarterly  interest  at  the  rate 
of  six  per  cent,  on  $15,050  until  said  debt  shall  be  paid;  inter- 
est to  be  reduced  as  the  principal  is  paid.  After  the  payment 
of  the  current  expenses  in  conduct  of  the  business  and  in 
maintaining  the  stock,  in  addition  to  the  sum  as  above  the  said 
Davis  shall  draw  for  the  payment  of  the  debts  hereinbefore 
enumerated. 

"  When  said  debts  are  fully  paid,  the  stock  on  hand  and 
everything  of  which  the  said  Davis  was  the  sole  owner  imme- 
diately before  the  execution  of  this  agreement  shall  be  equally 
divided,  or  the  value  thereof  credited  to  each. 

"  The  profits  and  losses  in  this  conduct  of  the  co-partnership 
shall  be  divided,  one  third  to  Davis  and  two  thirds  to  Zell." 

"Fifth. — In   case  of  the  inability  of  the  said 

Charles  H.  Davis  to  pay  the  debts  before  enumerated  as  they 
shall  become  due,  all  renewals  of  the  same  shall  be  individual, 
and  in  no  event  shall  the  firm  name  be  used  in  reference  to 
the  said  debts.'' 

"Seventh. — At  the  end  of  the  co-partnership 

If  all  the  debts  enumerated  are  paid,  then  the  assets 

of  all  kinds  shall  be  equally  divided,  but  if  they  are  unpaid  an 
adequate  portion  of  the  assets  shall  be  appropriated  for  their 
payment,  and  only  the  surplus  be  divided. 

"  The  answer  of  the  defendant  admitted  the  execution  of  the 
agreement,  and  set  forth  that  the  defendant  had  nothing  to  do 
with  the  enumerated  debts;  that  Davis  was  alone  liable  for 
them ;  that  during  the  continuance  of  the  copartnership  it 
never  happened  that  Davis  could  draw  any  sum  for  their  pay- 
ment, but  that  defendant  had  paid  of  them  about  $7,000. 
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"  That  on  the  retirement  of  Davis  there  was  stock  on  hand 
contributed  as  capital  by  Davis,  and  that  ^^as  he  was  indebted 
to  me  individually  I  credited  him  with  the  ap- 
praisement made  with  the  inventory  in  said  articles  recited, 
though  said  credit  was  more  than  the  actual  value  thereof 
then  and  now." 

The  answer  also  set  out  and  adopted  a  letter  written  Octo- 
ber 2l8t,  1880,  by  counsel  for  defendant  to  counsel  for  plain- 
ti£Ei8,  which  said,  inter  alia: 

"  At  the  end  Mr.  Davis  retired.  The  account  of  the  assets  • 
of  all  kinds  at  that  time  showed  them  to  be  worth  $26,022.03. 
The  enumerated  debts  were  not  paid.  Zell  did  not  dmw  his 
interest,  but  paid  most  of  the  debt  of  Fagan  &  Son,  and  to 
avoid  the  sale  of  the  interest  of  Davis  paid  a  ratable  portion  of 
the  debt  of  Felt,  which  had  passed  to  judgment.  On  the  for- 
mation of  the  firm,  Davis  credited  himself  with  the  aforesaid 
inventory  in  the  books  of  the  firm. 

Now  Zell  claims,  as  during  the  time  of  the  partnership  the 
profits  were  only  sufficient  to  pay  the  current  expenses  and 
maintain  the  stock,  that  in  an  account  with  Davis  he  can 
charge  against  the  credits  aforesaid  his  debt  and  the  interest 
thereon,  and  the  amount  he  has  paid  Fagan  &  Son 

The  condition  of  things  is  shown  by  the  inclosed  account." 
The  account  which  had  been  inclosed  in  the  letter  showed 
credits  to  Davis  amounting  in  the  aggregate  to  $41,399.44, 
which  included  the  following : 

"•l876,  October  18.     By  sundries,        .  .        $29,519  87  " 

.    The  debtor  side  of  the  account  amounted  in  the  aggregate 
to  $45,018.97,  and  included  the  following: 

"1880,  April  5.    To  T.  E.  Zell,    .        .        .      $17,759  00 

do.        .        .        .  6,556  61 

do.        .        .        .  1,264  60 

Loan,        ...  883  33" 

The  cause  was  referred  to  Samuel  W.  Pennypacker,  Esq., 
as  examiner  and  master,  who  reported  as  follows: 

The  facts  as  developed  by  the  pleadings  answers  to  specific 
interrogations  filed,  and  the  testimony  taken  before  the  ex- 
aminer wer^as  follows : 

On  or  about  the  first  day  of  July,  1875,  Charles  H.  Davis, 
one  of  the  plaintiffs,  entered  into  a  copartnership  with  Theo- 
dore W.  Baker,  under  the  firm  name  of  Baker,  Davis  &  Co., 
and  purchased  from  the  defendant,  T.  E.  Zeli,  his  publishing 
business  and  certain  pei*sonal  property  for  $100,000,  and  un- 
dertaking to  pay  certain  enumerated  debts.  On  April  27th, 
1876,  this  firm  was  dissolved  and  Davis  assumed  all  of  its 
indebtedness.  October  17th,  1876,  Davis  and  Zell  entered 
into  the  agreement  of  co-partnership  under  which  the  present 
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controversy  arises.  It  recited  a  list  of  the  debts  of  Davis, 
with  the  amounts  owed  to  each  creditor,  aggregating  $62,750.82, 
which  for  the  sake  of  distinguishing  them  from  the  debts 
proper  of  the  copartnership  will  hereafter  be  designated  as  the 
"enumerated  debts." 

Some  of  these  debts  appear  to  have  been  old  debts  of  Zell, 
which  Baker,  Davis  &  Co.  had  undertaken  to  provide  for,  but 
this  is  immaterial. 

It  further  recited  that  Zell  was  the  owner  of  certain  electro- 
type and  stereotype  plates  and  copyrights,  agreed  to  be  of  the 
value  of  $92,769.17,  and  that  Davis  was  the  owner  of  stock, 
good-will,  fixtures,  bills  receivable,  accounts  and  manuscripts, 
of  which  an  inventory  was  to  be  made. 

The  terms  of  the  agreement  were  that  Zell  should  contribute 
the  use  of  the  plates,  retaining  the  exclusive  property  in  them 
until  the  firm  should  buy  them ;  and  at  the  end  of  the  part- 
nership should  take  those  not  so  bought.  He  should  be  at 
liberty  to  absent  himself  from  the  place  of  business  at  any 
time  and  as  often  as  he  chose,  and  should  draw  $500  monthly, 
six  per  cent,  interest  on  his  enumerated  debt  of  $15,050,  and 
two  thirds  of  the  profits.  Davis  should  give  "his  exclusive 
time  aud  attention  to  the  business,"  draw  $250  per  month, 
and  after  the  payment  of  the  current  expenses,  and  in  main- 
taining the  stock,  in  addition  to  the  above-mentioned  sums 
should  draw  for  the  payment  of  the  enumerated  debts.  After 
the  payment  of  these  debts  "  the  stock  on  hand  and  everything 
of  which  the  said  Davis  was  the  sole  owner  immediately  before 
the  execution  of  this  agreement"  should  be  equally  divided. 
Davis  was  to  have  the  one  third  of  the  profits.  The  partner- 
ship was  to  continue  for  three  years. 

Davis  testified  that  at  the  time  of  the  formation  of  the 
partnership  he  showed  the  agreement  to  the  principal  credi- 
tors, including  Mr.  Bloomfield  H.  Moore,  and  this  testimony 
was  not  disputed. 

The  only  assets  of  the  partnership  were  the  stock,  &c.,  in- 
ferentially  to  be  contributed  by  Davis,  and  which  actually 
were  so  contributed  by  him. 

In  the  books  of  the  firm  which  were  in  evidenqp  before  the 
Master,  he  is  credited  October  18th,  1876,  by  ^^  amount  of 
stock  per  inventory,  $29,519.87." 

This  account  practically  represents  the  capital  account  of 
the  firm,  there  being  on  the  books  in  addition  a  ^*  personal 
account "  in  the  name  of  Davis.  The  partnership  continued 
until  some  time  between  March  23d  and  April  5th,  1880. 
During  its  progress  from  three  fourths  to  four  fifths  in  quan- 
tity of  the  specific  assets  contiibuted  by  Davis  had  been  used 
in  the  business.    The  remaining  one  fourth  or  one  fifth  cou« 
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Bisted  mainly  of  unsalable  material  of  little  value.  According 
to  Davis  it  was  worth  one  tenth  of  the  original  valuation  of 
the  whole.  It  was  stored  in  the  closet,  in  the  entry,  and  in 
the  cellar. 

A  portion  of  it  appears  to  have  been  subsequently  used  by 
Zell.     The   business  during  its  continuance  was  profitable. 
^Davis  says  the  moneys  drawn  by  him  and  Zell  were  "paid 
from  the  profits  of  the  business,  of  which  there  was  a  sur- 
plus."    This  statement  is  not  denied. 

The  books  show  a  profit  the  first  year  of  $11,850.06 ;  the 
second  year,  $7,769.27;  and  the  third  year  of  $10,871.64, 
which  sums  were  divided  between  the  partners  in  their 
respective  proportions  under  the  agreement. 

Between  March  23d  and  April  6th,  1880,  Davis  withdrew. 
At  this  time  all  of  the  debts  proper  of  the  partnership  were 
paid  except  some  small  current  bills  which  have  since  been 
settled.  All  of  the  assets  of  the  firm,  whatever  they  were, 
were  left  in  the  control  of  Zell,  and  have  so  continued  since. 
At  this  time  the  account  of  Charles  H.  Davis  on  the  firm 
ledger  stood : 

Dr.,  $18,131.80.     Cr.,  $41,399.44. 

Mr.  Zell,  or  some  one  under  his  direction,  then  mftde  these 
entries  in  the  journal : 

*' April  5th,  1880. 
"  C.  H.  Davis,  Dr.,  to  T.  Elwood  Zell,  for  balance 

due  T.  Elwood  Zell,  as  per  agreement  of  co- 
partnership,      $15,050  00 

"  Interest  on  same  from  October  17th,  1876,  to 

October  18th,  1879—3  years  at  6  per  cent.       .      2,709.00 

$17,759.00 
"  C.  H.  Davis,  Dr.,  to  T.  Elwood  Zell,  for  bal- 
ance due  by  C.  H.  Davis  to  Messrs.  John  Fagan 
&  Son,  and  paid  by  T.  Ellwood  Zell  on  Novem- 
ber 18th,  1877 6,566.61 

"  Interest  on  same  at  10  per  cent.,  as  per  agree- 
ment with  Mr.  Davis  (C.  H.)  from  November 
13th,  1877,  to  October  18th,  1879—704  days,    .      1,264.60 
"  C.  H.  Davis,  Dr.,  to  Loan  account,  one  third  of 

note  of 2,500.00 

**  Liability  in  Farmers'  &  Mechanics'  Bank,  •  •  833.33'' 
There  was  no  evidence  before  the  Master  that  any  of  the 
enumerated  debts  were  paid  under  the  provisions  of  the  agree- 
ment. Of  these  debts  there  yet  remain  unpaid  tiiat  of  Jessup 
&  Moore  for  $17,616.05,  that  of  W.  Rutter  &  Co.  for  $3,760.67, 
and  that  of  Porter  &  Coates  for  $2,723.62. 

Neither  Davis  nor  Zell,  at  the  end  of  the  partnership,  made 
any  distribution  of  the  assets  among  the  enumerated  debts. 
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The  constmction  of  the  agreement  of  October  17th,  1876, 
seems  to  the  Master  to  present  no  serions  difficulties. 

At  the  time  it  was  made,  Davis  had  assets  which  were  in- 
ventoried at  $29,519.87.  This  valuation  was  acquiesced  in 
during  the  whole  time  of  the  copartnership.  Was  never 
questioned  until  the  testimony  was  taken  in  this  suit,  and 
not  very  vigorously  then.  He  owed  the  sura  of  ♦62,750.82 
to  at  least  twenty  creditors,  all  of  whom,  with  one  exception, 
appear  to  have  waited  for  the  result  of  the  copartnership.  He 
Contributed  these  assets  to  the  firm,  and  they,  together  with 
any  increments,  were  to  be  used  in  a  certain  way.  These 
partners  were  to  have  together  |j750  each  month.  Zell  was 
to  get  6  per  cent,  upon  his  enumerated  debt,  which  percent- 
age, it  will  be  observed  en  passant^  was  to  come  from  the 
partnership  assets.  The  current  expenses  were  to  be  paid. 
The  stock  was  to  be  maintained,  and  then  "  Davis  shall  draw 
for  the  payment  of  the  debts  hereinbefore  enumerated."  At 
the  expiration  of  the  partnership,  "if  all  the  debts  enume- 
rated are  paid,  then  the  assets  of  all  kinds  shall  be  equally 
divided  ;  but  if  any  are  unpaid,  an  adequate  portion  of  the 
assets  shall  be  appropriated  for  their  payment  and  only  the 
feurplus  divided. 

Plainly  the  meaning  of  the  parties  was  that  at  the  expira- 
tion of  the  firm  its  assets — not  the  unsalable  remainder  of  the 
specific  assets  contributed  by  Davis,  but  "the  assets  of  all 
kinds  " — should  be  appropriated  to  the  payment  of  these  debts 
to  the  extent  of  them.  With  this  theory  of  tl>e  agreement  in 
mind,  it  can  be  readily  understood  why  creditors  of  Davis 
were  willing  to  wait  for  three  years,  instead  of  getting  judg- 
ment and  levying  upon  his  property  at  once.  They  could  feel 
assured  that  this  property  or  its  representative,  with  such  in- 
crements as  might  be  added  in  three  years  of  business,  if  pro^ 
perous,  would  belong  to  them.  It  can  also  be  understood  why 
Davis  was  willing  to  put  his  property  absolutely  into  the  firm 
as  an  off-set  against  the  use  of  that  of  Zell,  and  to  undertake 
to  do  all  of  the  work  of  the  firm,  as  practically  he  did.  In  the 
end  the  property  of  the  firm  was  to  be  applied  to  the  payment 
of  liis  debts.  Nor  does  this  theory  conflict  with  the  passage 
in  the  agreement  relied  upon  by  defendant  as  follows : 

"  In  case  of  the  inability  of  the  said  Charles  H.  Davis  to 
pay  the  debts  before  enumerated  as  they  shall  become  due,  all 
renewals  of  the  same  shall  be  individual,  and  in  no  event 
shall  the  firm  name  be  used  in  reference  to  said  debts." 

This  passage  is  satisfied  in  that  it  prevents  a  personal  lia- 
bility on  the  part  of  Zell,  which  he  would  have  assumed  if 
they  had  become  firm  debts. 

Now  this  being  the  meaning  of  the  agreement,  what  is  its 
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legal  effect  ?  Upon  this  question  the  Master  also  feels  quite 
secure. 

If  a  man  give  goods  or  chattels  to  another  upon  trust  to 
deliver  them  to  a  stranger,  chancery  will  oblig'e  him  to  do  it: 
Comyn*s  Digest  Chancery,  4  W.,  6  ;  Story's  Eq.  Juris. 

If  a  creditor  gives  an  order  on  his  debtor  to  pay  a  sum  in 
discharge  of  his  debt,  and  that  order  is  shown  to  the  debtor, 
it  binds  him  in  equity,  thoug^h  the  party  receiving  it  in  no  way 
enter  into  the  contract:  Ex  parte  South,  8  Svvanston,  894 ; 
Lett  V.  Morris,  4  Simons,  607  ;  Mandeville  v.  Welch,  5  Wheat., 
286 ;  Story's  Eq.  Juris.,  §  1044. 

In  equity,  an  order  given  by  a  debtor  to  his  creditor  upon  a 
third  person  having  funds  of  the  debtor  to  pay  the  creditor 
out  of  such  funds,  is  a  binding  equitable  assignment  of  so 
much  of  the  fund  :     Burn  v,  Carvalho,  4  M.  &  C.,  702. 

It  has  been  decided  in  Pennsylvania,  that  if  one  deliver 
money  or  personal  property  to  another  under  the  promise  of 
the  latter  to  deliver  it  over  to  a  third  pereon  who  has  a  bene- 
ficial interest  therein,  or  to  convert  it  into  money  and  pay 
him  the  proceeds,  the  third  person  can  maintain  an  action  at 
law  therefor  against  the  promisor:  Wynn's  Administrator  v. 
Wood,  1  Out,  220 ;  Torrens  v.  Campbell,  24  P.  F.  S.,  470 ; 
^ownsend  v.  Long,  27  Id.,  143 ;  Kountz  v.  Holthouse,  4  Nor- 
ris,  235 ;  Justice  v.  Tallman,  5  Id.,  147. 

In  the  present  case  Davis  contributed  stock  of  large  value 
to  the  firm  upon  an  agreement  that  this  stock  and  its  repre- 
sentative— the  firm  assets — should  be  appropriated  to  the 
payment  of  certain  designated  debts.  The  case  is  not  com- 
plicated with  any  attempted  revocation  of  the  contribution  on 
the  part  of  Davis,  and  he  is  here  insisting  upon  the  fulfillment 
of  the  settlement.  The  agreement  was  notice  to  Zell  of  its 
terms.  It  was  shown  to  the  creditors  at  the  time  of  its  exe- 
cution. 

The  Master  is  therefore  of  the  opinion  that  at  the  expira- 
tion of  the  partnership  the  firm  assets  of  all  kinds  were  held 
by  the  partners  in  trust,  to  be  appropriated  in  the  fii-st  instance 
to  the  payment  of  the  enumerated  debts.  It  was  strenuously 
contended  before  the  Master  that  during  the  continuance  of 
the  firm  the  power  of  appropriation  tvas  entirely  in  Davis, 
that  he  might  have  paid  one  creditor  in  full  to  the  exclusion 
of  the  rest,  and  that,  therefore,  there  could  have  been  no  trust. 

Davis  made  no  such  appropriation,  and  with  this  question 
the  Master  conceives  he  has  nothing  to  do. 

The  trust  applied  to  no  specific  assets  during  the  continu- 
ance of  the  firm,  and  only  specifically  to  those  assets  existing 
at  its  termination. 
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Now,  what  were  the  assets  of  the  firm  existing  at  the  time 
of  its  termination  ? 

Upon  this,  in  the  view  of  the  Master,  essential  point  the 
evidence  presented  is  extremely  meagre  and  somewhat  uncer- 
tain. Nothing  like  an  inventory  or  account  of  stock  is  in  evi- 
dence, and  there  is  little  verbal  testimony  upon  the  subject. 

The  evidence  shows  how  much  of  the  stock  originally  con- 
tributed by  Davis  remained,  bnt  what  were  the  general  assets 
of  the  firm  is  involved  in  more  or  less  obscurity.  The  Mas- 
ter, therefore,  gropes  his  way  to  a  conclusion  of  fact  not  with- 
out hesitation  and  difficulty. 

From  the  fact  that  sums  amounting  to  $29,990.87  were  di- 
vided as  profits  during  the  three  years  of  business,  it  would 
appear  a  priori  that  the  amount  of  capital  assets  with  which 
the  firm  commenced  had  not  been  diminished.  The  credit 
side  of  the  account  of  Charles  H.  Davis,  which  as  has  been 
said  was  a  capital  stock  account,  showed  at  that  time  a  balance 
of  $28,268.14. 

The  letters  of  the  defendant's  counsel,  written  October  21st, 
1880,  and  made  a  part  of  his  answer,  says,  ^^  the  accounts  of 
the  assets  of  all  kinds  at  that  time  showed  them  to  be  worth  ^ 
826,022.03." 

As  has  been  shown,  after  the  close  of  the  partnership  Zell 
entered  to  the  debit  of  Davis  in  the  firm  books  the  amount  of 
his  enumerated  debt  and  its  accumulated  interest — $17,759. 
He  also  entered  in  the  same  way  items  of  $6,556,  $1,264.60, 
and  $838.33.  The  $6,556  was  a  debt  upon  which  Zell  &  Davis 
were  both  liable  to  Fagan  &  Son. 

Davis  assumed  it,  and  it  became  part  of  the  enumerated 
debt  of  $11,576.99  due  to  Fagan  &  Son.  But  there  had  been 
no  release  of  Zell.  Fagan  &  Son  pushed  the  claim,  and  Zell 
individually  borrowed  the  amount  at  10  per  cent,  interest,  and 
paid  the  claim  upon  an  understanding  with  Davis  that  he 
(Davis)  should  be  responsible  for  it. 

The  item  of  $1,264.60  was  the  interest  at  10  per  cent,  upon 
the  $6,556. 

With  the  exception  of  the  4  per  cent,  usury  they  together 
constituted  an  individual  debt  from  Davis  to  Zell.  The  $833.83 
was  an  individual  indebtedness  from  Davis  to  Zell,  originating 
before  the  organization  of  the  firm. 

The  Master  understands  the  entry  of  these  individual  debts 
upon  the  firm  books,  on  the  debit  side  of  what  was  the  capi- 
tal account  of  the  firm,  to  mean  that  Zell  had  appropriated  to 
himself  assets  of  the  firm  to  that  amount  for  their  payment. 
That  this  is  the  meaning  of  the  entries,  and  that  this  is  what 
was  done,  seems  to  be  admitted  by  defendant.  In  his  answer 
to  the  specific  interrogatories,  he  says  that  Davis  ^*  retired  as 
though  conscious  it  was  but  just  that  I  should  control  the 
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assets  left  as  I  chose,  and  that  I  was  free  to  enter  the  closing 
debits  in  his  account." 

In  his  answer  he  says,  "  As  he  was  indebted*  to  me  indi- 
vidually, as  in  said  articles  recited,  and  as  I  had  made  no 
agreement  with  him  or  said  creditors  to  prevent  my  claim 
against  him  being  set  off  to  any  claim  he  might  have  against 
me,  I  credited  him  with  the  appraisement  made  in  the  inven- 
tory in  said  articles  recited — though  said  credit  was  more  than 
the  actual  value  thereof,  then  and  now— and  I  am  advised  that 
my  right  so  to  appropriate  is  undoubted  ; "  and  again  :  "  Now 
Zell  claims,  as  during  the  time  of  the  copartnership  the  profits 
were  only  sufficient  to  pay  the  current  expenses  and  maintain 
the  stock,  that  in  an  account  with  Davis  he  can  cliarge  against 
the  credit  aforesaid  his  debt  and  the  interest  thereon,  and  the 
amount  he  has  paid  J.  Fagan  &  Son." 

In  fact,  the  contention  of  the  defendant  before  the  Master 
was  that  he  was  only  liable  to  account  to  Davis,  and  that  in 
such  a  settlement,  as  against  other  creditors  of  Davis,  he  was 
entitled  to  prefer  himself.  The  above  entries  amount  to 
$26,412.93,  or  $390.90  more  than  counsel  for  defendant  in  his 
letter  of  October  21st,  1880,  said  the  assets  were  worth. 
These  differing  figures  give  the  only  light  the  Master  has 
upon  the  subject.  Taking  the  balance  as  found  in  the  ac- 
count of  C.  H.  Davis  on  the  books  of  the  firm,  $23,268.14 
And  deducting  from  it  certain  admitted  items : 
April  6th,  1880,  cash,         .         ,         .    $246.00  , 

Interest, 66.66 

July  10th,  1880,         ....      172.47 
Balance  of  personal  account  of  0.  H. 
Davis, 363.00 


827.18 


Deducting  further  the  appraised  value  of  certain 
real  estate  which  was  assets  of  the  firm,  but 
the  title  to  which  remains  in  the  firm  of  Baker, 
Davis  &  Co. : 

Land  in  Illinois,    .         .        •         .      $700.00 
Land  in  Missouri,  .        .         .        600.00 


$22,441.01 


1,200.00 

$21,241.00 
Deducting  also  the  interest  upon  enumerated  debt  ^ 

of  Zell,  which,  under  the  agreement,  was  to  be 
paid  October  17th,  1876,  to  April  5th,  1880, 
three  yeai-s  five  months  and  eighteen  days,     .         8,130.40 

Leaves  a  balance  of     .        .        .       '•        .  $18,110.61 
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The  Master  finds  that  this  sum  of  $18,110.61  represents  the 
value  of  assets  of  the  firm  at  its  termination,  which  property 
belonged  to  fhe  creditors  of  Davis^  named  in  the  list  of  enu- 
merated debts,  and  that  these  assets  were  appropriated  by 
Zell,  the  defendant,  to  his  own  use  in  the  payment  of  the 
individual  indebtedness  of  Davis  to  him. 

It  was  claimed  by  counsel  for  plaintiffs  that  all  of  this  sum 
so  found  belonged  pro  rata  to  the  four  creditors,  T.  EUwood 
Zell,  Jessup  &  Moore,  Porter  &  Coates,  and  W.  Rutter  &  Co^ 
since  these  were  the  only  enumerated  creditors  who  appear  to 
have  remained  unpaid. 

This  would  be  true  if  the  rest  of  the  creditors  had  been 
paid  under  the  provisions  of  the  aereement,  or  by  Davis  out- 
side of  it.  But  there  is  no  eviouence  that  either  of  these 
things  happened.  There  is  no  evidence  of  a  definite  charac- 
ter as  to  how  they  were  paid,  or  when,  or  by  whom. 

If,  as  seems  to  have  been  the  case  with  Fagan  &  Son^s  debt, 
Zell  paid  more  than  the  pro  rata  due  them  from  his  private 
resources,  it  would  certainly  be  unjust  to  compel  him  to  pay 
an  increased  sum  to  the  plaintiffs  because  of  that  fact. 

The  Master  holds  that  the  assets  of  the  firm  at  its  close,  of 
the  value  of  $18,110.61,  belonged  to  all  of  the  enumerated 
creditors  pro  rata^  and  that  the  defendant  is  liable  to  account 
to  the  executoi*8  of  Bloomfield  H.  Moore  and  to  Porter  & 
Coates  only  in  the  proportion  that  their  claims  bear  to  the 
aggregate  of  these  debts. 

After  the  foregoing  report  had  been  prepared,  on  the  6th  of 
October,  1883,  John  McLaughlin,  Samuel  Winchester,  and 
Isaac  R.  Davis  Grubb,  trading  as  Joseph  C.  Grubb  &  Co., 
and  on  the  13th  of  October,  1883,  Theodore  W.  Baker,  by 
direction  of  your  honorable  court,  was  permitted  to  intervene 
as  parties  complainant. 

From  the  testimony  taken  at  these  meetings  the  Master  finds 
that  Charles  H.  Davis  paid  on  account  of  the  enumerated  debt 
of  Joseph  C.  Grubb  &  Co.,  being  |;6,000,  the  sum  of  $2,727.27, 
and  that  there  remained  due  upon  the  same  April  5th,  1880, 
an  unpaid  balance  of  $3,272.73. 

The  Master  further  finds  that  the  enumerated  debt  of  Theo- 
dore W,  Baker,  amounting  to  $682.87,  has  not  been  paid. 

Each  of  these  claims  is  entitled  to  its  pro  rata. 

After  the  foregoing  reports  had  been  written  and  notice  of 
filing  had  been  given  to  counsel  for  the  respective  parties, 
B.  W.  Sellers,  Esq.,  counsel  for  the  defendant^  presented  the 
Master  exceptions  as  follows : 

I.  He  has  erred  in  finding  and  so  decreeing  that  the  defend- 
ant hath  an  accountability  to  any  one  other  than  Charles  H. 
Davis. 


Digitized  by  VjOOQIC 


1886]  OF  PENNSYLVANIA.  64& 

[ZeU's  Appeal.] 

.  It  appearing  that  Charles  H.  Davis  was  credited  at  the  be- 
ginning of  the  copartnership  with  the  value  of  the  stock  con- 
tributed by  him,  and  it  further  appearing  that  he  was  indebted 
to  the  defendant  for  au  amount  exceeding  the  value  of  the 
assets  of  the  firm  at  the  end  of  the  copartnership,  the  Master 
has  erred — 

II.  In  not  allowing  the  defendant  to  set  off  his  individual 
indebtedness  against  Davis  against  the  ascertained  value  of 
said  assets. 

It  appearing  that  the  defendant  outside  of  the  agreement 
had  done  nothing  with  any  of  the  enumerated  creditors  to 
stay  their  proceedings  against  the  said  Davis,  the  Master  has 
erred — 

III.  In  not  dismissing  the  bill  on  the  lack  of  privity  between 
the  defendant  and  the  said  creditoi-s,  and  for  the  further  reason 
that  said  agreement  does  not  defeat  the  right  of  set-ofif  of  the 
defendant  to  any  claim  he  had  against  the  said  Davis  at  the 
end  of  the  copartnership. 

Upon  the  ratable  division  of  said  assets,  as  it  ^pears  that 
Davis  had  made  payment  of  his  own  will  to  J.  C.  Grubb  & 
Co.  and  Fagan  &  Son,  and  had  requested  the  defendant  to  pay 
the  balance  due  the  latter,  the  Master  has  erred — 

IV.  In  not  allowing  the  defendant  the  sum  of  .  f 6,650.61 
thus  paid  by  defendant  with  interest  thereon  as 

agreed, 1,264.60 

•7,821.21 


And  distributing  the  assets  as  of  the  amount  of  $10,289.40 
instead  of  $18,110.61. 

It  appearing  from  the  agreement  and  the  evidence  that  the 
defendant  had  no  knowledge  of  the  condition  of  the  "enumer- 
ated debts"  at  the  retirement  of  the  said  Davis,  the  Master 
has  erred — 

V.  In  not  decreeing  that  the  costs  of  this  inquiry  under 
this  bill  be  charged  to  the  said  assets  before  distribution  is 
made. 

Subsequently  to  the  filing  of  these  exceptions,  the  case  was 
without  objection  re-opened,  and  further  testimony  was  taken. 

From  the  testimony  taken  at  these  meetings,  the  Master 
finds  that  $4,727.86  of  the  "enumerated  debts ^'  were  paid  by 
Charles  H.  Davis  from  his  own  resources. 

This  should  be  deducted  from  the  amount  of  the  "  enumer- 
ated debts,"  as  found  in  the  supplementary  report,  to  wit, 
$60,023.66,  which  leaves  a  balance  of  $66,296.69. 

The  Master  has  carefully  considered  the  exceptions  to  his 
findings  which  have  been  filed  by  tlie  defendant.     The  first 


Digitized  by  VjOOQIC 


644  SUPREME  COURT  IPhiladelphia 

[Zell's  AppeaL] 

exception  is  not  sustained  for  the  reasons  given  in  his  reports, 
and  for  the  farther  reason  that  the  point  was  raised  upon  the 
demurrer  to  the  bill  and  decided  adversely  by  the  court. 

The  second  and  third  exceptions  are  not  sustained  for  the 
reasons  heretofore  given  in  his  reports.  With  reference  to  the 
fourth  exception,  the  Master  holds  that  the  defendant  is  not, 
because  of  his  payment  of  $6,556.61  upon  the  enumerated  debt 
of  Fagan  &  Son,  entitled  to  withdraw  that  sum  from  the  assets 
of  the  partnership  at  its  expiration,  but  that  the  effect  of  this 
payment  was  to  work  an  equitable  assignment  of  that  much  of 
the  said  debt  to  the  defendant. 

The  exception  is  not  sustained. 

As  to  the  fifth  exception,  the  Master  in  his  supplementary 
report,  at  the  suggestion  of  the  counsel  for  the  defendant,  and 
without  any  objection  on  the  part  of  the  counsel  for  the  other 
parties  in  interest,  withheld  a  decision  of  the  question  of  costs, 
and  made  the  recommendation  in  regard  to  them  therein 
contained. 

He  believes  that  the  understanding  which  was  tacitly 
reached  is  there  expressed  exactly  as  it  was  made. 

He  is  now  called  upon  to  decide  the  question  of  the  liability 
for  the  costs  upon  its  merits.  The  contention  of  the  defend- 
dant,  that  because  he  had  no  knowledge  of  the  condition  of 
the  ^^  enumerated  debts  "  at  the  time  of  the  dissolution  of  the 
partnership,  and  because  some  judicial  inquiry  wpuld  probably 
have  been  necessary  in  order  to  determine  which  had*  been 
paid  and  which  had  not,  therefore  the  costs  of  this  proceeding 
should  be  first  deducted  from  the  assets,  would  have  mucli 
force  if  this  were  an  inquiry  of  that  character.  Had  the  de- 
fendant come  into  court  admitting  the  possession  of  the  assets 
and  the  right  of  the  enumerated  creditors  to  them,  and  asking 
only  the  protection  of  the  court  in  the  distribution,  he  might 
with  much  propriety  claim  that  the  costs  should  be  taken  out 
of  the  funds.  As  a  matter  of  fact,  however,  his  position  was 
that  of  claiming  the  assets  for  himself  and  of  denying  the 
right  of  the  enumerated  creditors  entirely.  His  purpose  was 
not  to  see  that  distribution  was  properly  made,  but  to  prevent 
it  from  being  made  at  all.  The  Master  is  unable  to  see  that 
there  is  anything  in  this  case  to  take  it  out  of  the  ordinary 
rule,  and  he  holds  that  the  costs  should  be  imposed  upon  the 
defendant. 

The  exception  is  not  sustained. 

The  court  after  argument  entered  the  following  decree : 

And  now,  November  15th,  1884,  after  consideration  of  the 
exceptions  filed  on  behalf  of  the  defehdant,  the  same,  except- 
ing the  fifth,  are  not  sustained. 

And  it  is  ordered  that  the  costs  be  charged  to  the  assets 
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before  distribution,  and  the  solicitoro  of  the  several  parties 
having  agreed  that  the  costs  amount  to  $682.56,  it  is  or- 
dered:— 

I.  That  the  defendant  T,  Elwood  Zell  pay  to  Clara  J. 
Moore  and  Clarence  S.  Moore,  executors  of  JBloomfield  H. 
Moore,  the  sum  of  16,747.17  (being  Sl-fi^  per  cent,  of  the 
enumerated  debt  due  with  interest  from  April  5th  to  the  date 
hereof). 

II.  That  the  defendant  pay  to  Robert  Porter  and  Henry  T. 
Coates  and  George  Morrisson  Coates,  trading  as  Porter  and 
Coates,  the  sum  of  $1,019.54  (being  as  above  in  item  one 
hereof). 

III.  That  the  said  defendant  pay  to  John  McLaughlin, 
Samuel  Winchester  and  Isaac  R.  Davis  Grubb,  trading  as 
Joseph  C.  Grubb  and  Co.,  the  sum  of  $1,816.49  (being  as 
above  in  item  one  hereof). 

IV.  That  the  said  defendant  pay  to  Theodore  W.  Baker 
the  sum  of  $2,018.41  (being  as  above  in  item  one  hereof). 

V.  That  the  said  defendant  pay  to  solicitors  for  complain- 
ants $624.44. 

The  defendant  thereupon  took  this  appeal,  assigning  for 
error  the  refusal  of  the  court  to  sustain  his  exceptions  and  the 
action  of  the  court  on  entering  the  decree. 

David  W.  Sellers^  for  appellant. 

JSunn  Sanson  (Daniel  Daigherty  and  John  Walker  Short- 
lidge  with  him),  for  appellees. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court, 
March  29th,  1886. 

The  appellant  was  one  of  the  enumerated  creditors  re- 
ferred to  in  the  articles  of  copartnership  of  the  firm  T.  Ell- 
wood  Zell,  Davis  &  Co.  His  claim  as  scheduled  amounts  to 
$15,050.  This  sum  he  seeks  to  retain  out  of  the  assets  of 
the  firm  remaining  after  its  dissolution,  as  against  the  other 
creditors  named  in  the  schedule.  He  also  claims  to  retain  in 
like  manner  the  amount  he  advanced  his  partner,  Davis,  to 
pay  Fagan  &  Son,  who  were  among  the  enumerated  creditoi-s. 
Tlie  Master  and  the  Court  below  rejected  both  of  appellant's 
claims,  and  made  a  decree  appropriating  the  value  of  said 
assets  to  and  among  the  enumei-ated  creditors  pro  rata. 

The  appellant  put  no  capital  into  the  firm  beyond  the  use 
of  certain  electrotype  and  stereotype  plates,  &c.,  valued  at 
$92,769.17,  a  list  of  which  will  be  found  in  the  articles  of 
copartnership.  The  firm  were  given  the  right  to  use  these 
plates,  and  to  buy  them  if  desired,  but  until  so  bought  the 
1  Ameeman — 35 
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ownership  thereof  remained  in  the  appellant.  The  said  Daivi:*' 
put  into  the  firm  the  stock,  manufactured  and  unmanufac- 
tured, the  good-will  and  fixtures  of  the  publishing  business 
at  that  time  carried  on  by  hira,  bills  receivable  and  open 
Mccounts  due  him,  a  schedule  of  which  was  intended  to  be 
made.  The  articles  then  provided:  "The  said  Zell  (appel- 
lant) shall  draw  for  his  use  monthly  at  the  rate  of  $500,  and 
the  said  Davis  (appellee)  at  the  rate  of  $250.  The  said  Zell 
shall  draw  quarterly  at  the  rate  of  six  per  cent,  on  $15,050 
until  such  debt  shall  be  paid.  Interest  to  be  reduced  a,s  the 
principal  is  paid.  After  the  payment  of  tlie  current  expenses 
in  the  conduct  of  the  business  and  in  manufacturing  the  stock, 
iji  addition  to  the  sum  as  above,  the  said  Davis  shall  di-aw  fur 
the  payment  of  the  debts  hereinbefore  enumerated.  When 
said  debts  are  fully  paid,  the  stock  on  hand,  and  everything  of 
which  the  said  Davis  was  the  sole  owner  •immediately  before 
the  execution  of  this  agreement,  shall  be  equally  divided,  or 
the  value  thereof  credited  to  each.  The  profits  and  losses  in 
tlie  conduct  of  the  copaitnership  shall  be  divided,  one  third  to 
Davis  and  two  thirds  to  Zell." 

The  said  Davis  was  to  give  his  time  exclusively  to  the  busi- 
ness; Zell  was  at  liberty  to  absent  himself  from  the  business 
and  the  city  as  much  as  he  plefised. 

The  business  appears  to  have  been  profitable,  and  $11,350.06 
was  divided  according  to  the  articles  during  the  -first  year, 
$7,769.27  the  second,  and  $10,871.54  the  third  year.  At  the 
close  of  4ih€  partnership  some  of  the  enumerated  debts  had  not 
been  paid.  All  the  firm  debts  h^id  been  paid,  liowever.  The 
enumerated  debts  were  the  del)ts  of  Davis.  The  debt  of 
Fagan  &  Son,  as  before  stated,  l>ad  been  paid,  partly  by  Davis 
and  partly  by  money  advanced  him  by  Zell  for  that  purpose. 
Certain  assets  of  the  firm  remained .  after  the  dissolution, 
consisting  principally  of  stock,  &c.,  which  were  retained  by 
Zell,  who  claimed  to  apply  them  to  his  enumerated  debt  and 
the  amount  he  had  advanced  to  pay  the  Fagan  debt.  The 
articles  provided  for  the  case  of  dissolution  as  follows:  "At 
the  end  of  the  copartnerehip,  if  there  be  no  agreement  other- 
wise, the  said  Zell  shall  take  such  of  the  plates  not  purchased 
by  the  firm  as  his  own,  with  liberty  to  continue  publication 
therefrom  without  any  charge  therefor  or  any  account  to  be 
made  to  the  said  Davis ;  as  to  such  of  the  plates  sold  to  the 
firm,  the  same  shall  become  the  individual  property  of  the 
party  giving  the  most  therefor.  If  all  the  debts  enumerated 
are  paid,  then  the  assets  of  all  kinds  shall  be  equally  divided; 
but  if  any  are  unpaid,  an  adequate  portion  of  the  assets  shall 
be  appropriated  for  their  payment,  and  only  the  surplus 
divided.'* 
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This  is  a  very  plain  contract  between  the  partners,  to  apply 
the  assets  remaining  at  the  time  of  the  dissolution  to  the  pay- 
ment of  the  individual  debts  of  Davis  enumerated  in  the  arti- 
cles, Davis  was  heavily  in  debt  at  the  formation  of  the  co- 
partnership, and  the  above  agreement  was  shown  to  and 
known  by  his  creditors.  It  was  made  for  their  benefit,  and 
they  have  a  clear  right  to  enforce  it,  although  not  parties  to 
the  contract ;  and,  under  such  circumstances,  the  party  to  be 
benefited  may  maintain  his  action  at  law  to  recover  it:  Tor- 
rens  v.  Campbell,  74  Penna.  St.  Rep.  470 ;  Kountz  v.  Holthouse, 
85  Id.  236;  Wynn's  Adm'r  v.  Wood,  97  Id.  216. 

The  claim  of  appellant  to  retain  for  his  own  enumerated 
debt,  to  the  exclusion  of  others,  is  not  sustained.  It  was  a 
preferred  debt  as  to  the  interest,  but  no  further.  So  far  as 
the  principal  is  concerned,  it  is  not  preferred,  because  the 
agreement  does  not  say  so.  So  far  we  agree  with  the  Master 
and  the  court  below;  but  we  think  there  was  error  in  not 
giving  the  appellant  a  preference  for  the  amount  advanced  by 
him  to  Davis  to  pay  Faean's  enumerated  debt.  It  was  clearly 
the  right  o£  Davis  to  draw  out  of  the  profits  to  pay  any  one 
of  the  enumerated  creditors.  It  was  ^t  his  option  when  to  pay 
and  whom  to  pay.  He  saw  proper  to  pay  Fagan,  and  not 
being  able  to  draw  out  enough  to  pay  it  in  full,  he  induced 
appellant  to  advance  the  residue  for  that  purpose.'  Davis 
elected  to  pay  this  debt  in  full,  and  having  done  so,  the  appel- 
lant in  our  view  is  clearly  entitled  to  be  reimbursed  out  of  the 
remaining  assets  of  the  firm  the  amount  advanced  to  Davis 
for  this  purpose.  This  does  the  remaining  creditors  no  injus- 
tice. They  have  no  ground  to  complain  that  Fagan  received 
his  whole  debt,  and  they  are  in  no  worse  position  now,  if  we 
allow  appellant  to  reimburse  himself. 

What  remains  after  the  appellant's  advances  to  pay  the 
Fagan  claim  are  repaid  is  properly  distributable  among  the 
enumerated  creditore  pro  rata^  including  appellant's  claim  of 
$16,060.  But  the  account  will  have  to  be  re-stated,  so  as  to 
allow  the  appellant  the  amount,  with  interest,  so  advanced  by 
him. 

The  decree  is  reversed  at  the  costs  of  the  ap- 
pellee, and  it  is  ordered  that  said  decree  be 
80  amended  as  to  conform  to  this  opinion. 
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Pardee  versus  Markle. 

1.  A.,  B.  and  C.  were  partners  in  the  banking  business.  C.  was  Uie 
managing  partner.  B.  having  some  reason  to  suspect  that  C.  was  act- 
ing unfairly  toward  himself  and  A.,  refused  to  continue  the  business 
unless  he  was  indenmified  against  any  loss  that  might  be  sustained  by 
reason  of  C.'s  conduct.  A.  mcreupon  agreed  to  become  responsible  to 
B.  for  the  acts  and  omissions  of  C,  and  executed  and  delivered  a  bond 
to  B.  to  so  indenmify  him. 

2.  Il  was  afterward  discovered  that  C.  had,  both  before  and  after  the 
delivery  of  the  bond,  drawn  from  the  correspondents  of  the  iirm,  and 
appropriated  to  his  own  \ise,  large  sums  of  money.  These  sums  C. 
at terwaixl  partially  repaid,  by  making  payments  to  said  correspondents, 
without  designating  or  maung  appropriation  as  to  which  overdrafts, 
those  before  or  those  after  the  bond  of  iiidenmity,  the  payments  should 
be  applied. 

Held,  (a)  That  while  the  exercise  of  the  utmost  good  faith  is  expected 
between  partners,  the  failure  on  part  of  B.  under  the  circumstances  to 
communicate  to  A.  the  fact  of  a  discrepancy  on  part  of  C.  known  to  him, 
was  no  defence  to  an  action  on  the  bond  of  A.  (b)  That  ^e  payments 
on  the  overdrafts  bv  C.  must  be  appropriated  to  the  earliest  first,  and  so 
on  in  order,  (c)  A.  could  not  have  these  payments  applied  to  tiie  over- 
drafts, since  his  bond  of  indemnity  leaving  those  overdrafts  before  his 
said  bond  unpaid,  (d)  That  it  was  of  no  legal  consequence  that  A.  and 
B.  were  partners. 

3.  Where  these  are  items  of  debt  and  credit  in  a  running  account,  and 
the  intention  of  the  debtor  at  the  time  of  making  the  payments  to  speci- 
fically apply  them,  is  not  shown  either  by  words,  acts  or  circum- 
stances, they  will  be  appropriated  to  the  discharge  of  t^e  items  first 
due  in  the  order  of  the  account. 

January  18th,  1886.  Before  Mercur,  C.  J.,  Gordon,  Pax- 
son,  Trunkey,  Green  and  Clark,  JJ,  Sterbett,  J^ 
absent. 

Error  to  the  Court  of  Common  Pleas,  No.  2,  of  Philadel- 
phia county :    Of  Januaiy  Term,  1885. 

This  was  an  action  of  covenant  brought  by  George  B.  Mar- 
kle, plaintiff  below,  against  Ario  Pardee,  defendant  below. 

The  narr  alleged  that  said  Pardee  had  on  January  25th, 
1881,  covenanted  and  agreed  with  said  Markle  to  pay  to  said 
Markle  all  the  liabilities  of  one  Giier,  arising  out  of  a  partner- 
ship then  existing  between  said  Pardee,  ^fa^kle  &  Grier,  by 
reason  of  any  act  done  or  omitted  by  said  Grier  between  Jan- 
uary 1st,  1881,  and  April  1st,  1881,  and  also  that  Grier  had 
overdrawn  from  the  moneys  of  the  firm  in  this  time  a  large 
sum  of  money,  and  applied  the  same  to  his  own  use. 

The  pleas  were : 

I.  Covenants  performed. 
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II.  Covenants  performed  with  leave,  etc. 

III.  Covenants  performed  absque  hoc. 

And  a  special  plea  admitting  the  execution  of  the  covenants, 
and  that  Grier  had  applied  to  his  own  use  the  sum  of  twenty- 
foar  thousand  nine  hundred  and  twenty-four  ('$24,924)  dollare 
between  January  1st,  1881,  and  April  1st,  1881,  but  alleging 
that  he  had  repaid  to  the  firm  the  sum  of  twenty-one  thousand 
($21,000)  dollars,  and  that  plaintiff  should  only  recover  one 
half  of  the  difference  between  these  two  sums,  as  plaintiff  and 
defendant  were  members  of  the  firm  of  Pardee,  Markle  & 
Grier  with  equal  interests. 

The  replication  took  issue  on  this  fourth  plea. 

The  cause  came  on  to  be  tried  on  November  19th,  1884. 

At  the  trial  defendant  filed  an  additional  special  plea,  a1* 
leging  that  Markle  at  the  time  the  covenant  of  January  25th, 
1881,  was  executed,  was  advised  of  certain  overdrafts  of  Grier 
prior  to  January  1st,  1881,  and  concealed  the  same  from  Par- 
dee, which  said  concealment  was  a  fraud  on  Pardee. 

Also,  plea  of  "  Non  estfaetumy 

Before  the  trial  plaintiff  below  received  from  defendant 
below  the  amount  admitted  by  defendant  to  be  due,  as  if  the 
same  hsid  been  paid  into  court.  Defendant  at  the  same  time 
paid  the  costs  to  date,  namely,  November  17th,  1884. 

The  facts  as  they  appeared  on  the  trial  before  Mitchell,  J., 
are  sufficiently  set  forth  in  the  opinion  of  the  Supreme  Court. 

The  defendant  made  the  following  offer,  inter  alia: 

Mr.  Gilpin :  I  offer  in  connection  with  the  testimony  of 
Mr.  Eby,  which  has  been  already  heard  to  prove  by  this  wit- 
ness, Ario  Pardee,  that  at  the  time  he  executed  this  covenant 
of  January  25th,  1881,  he  did  not  know  anything  of  these 
overdrafts  or  irregularities  on  the  part  of  Grier,  and  offer  to 
show  by  this  witness  in  connection  with  the  testimony  which 
has  already  been  taken  of  Mr.  Eby,  that  Mr.  Pardee  was  un- 
represented in  the  settlement,  that  Mr.  Markle  was  represented 
by  counsel,  and  that  Mr.  Markle  did  not  inform  Mr.  A.  Par- 
dee, or  tell  him  of  these  facts,  which  were  in  his  information 
and  possession  at  that  time,  January  25th,  1881. 

Offer  overruled,  as  there  is  no  evidence  of  knowledge  ou 
part  of  plaintiff,  Markle,  of  any  overdrafts  or  irregularities  ou 
the  part  of  Grier  at  the  time  the  agreement  sued  on  was  made. 

Exception  for  defendant.     (Fourth  assignment  of  error.) 

The  defendant  requested  the  court  to  charge  inter  alia: 

That  Grier  had  the  right,  at  the  time  he  made  the  deposits 
with  the  bank  and  bankers,  to  appropriate  the  deposits  so 
made  with  them  to  the  payment  of  the  liability  incurred  by 
the  overdrafts  between  January  1st,  1881,  and  April  1st,  1881, 
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for  which  Pardee  was  liable  under  the  covenant  with  Markle^ 
dated  January  26th,  1881. 

Refused.  (Seventh  assignment  of  error.) 
That  having  such  right  and  having  such  intention,  the  de- 
posits being  to  the  credit  of  the  firm  of  Pardee  &  Markle,  said 
firm  being  the  successors  of  the  firm  of  Pardee,  Markle,  & 
Grier,  there  was  in  law  an  exercise  of  that  right  of  appropria- 
tion by  Grier  binding  on  all  parties,  and  the  interests  of  Par- 
dee &  Markle  in  said  firms  being  equal,  the  plaintiff  can  only 
recover  a  verdict  for  one  half  of  the  difference  between  the 
amount  of  the  overdrafts  made  between  January  1st,  1881, 
and  April  1st,  1881,  and  the  amount  deposited  by  Grier  with 
the  bank  and  bankera,  with  interest  to  date,  to  wit,  the  sum  of 
two  thousand  seven  hundred  and  sixteen  dollars  and  uinety- 
^ight  cents  (*2,716^). 

Refused.  (Eighth  assignment  of  error.) 
The  following  was  the  general  charge  of  the  court: 
There  is  no  sufficient  evidence  in  support-  of  the  plea  of 
fraudulent  concealment  by  the  plaintiff  of  facts  that  he  should 
have  communicated  to  defendant,  and  on  the  other  pleadings 
the  facts  are  undisputed.  I  therefore  instruct  you  as  matter 
of  law  to  find  a  verdict  for  the  plaintiff.  The  defendant  ex- 
cepted to  this  and  the  refusal  of  his  points.  (Fifth  assignment 
of  error.) 

Verdict  for  plaintiff  for  $18,233.23.  The  defendant  filed  a 
remittitur  for  $681.99.  Judgment  was  accordingly  entered. 
The  defendant  thereupon  took  this  writ,  assigning  for  error 
the  overruling  of  his  offer  of  evidence,  the  refusal  of  his  points, 
and  the  general  charge  of  the  court. 

Hood  Gilpin  (^Bernard  Gilpin  and  Charlei  Gilpin  with 
him),  for  plaintiff  in  error. — The  evidence  should  have  been 
submitted  to  the  jury  for  them  to  say : 

I.  Whether  or  not,  under  all  the  facts  and  circumstances  of 
the  case,  there  was  any  appropriation  of  the  payments  made 
either  by  Grier,  tlie  debtor,  or  Pardee  or  Markle,  the  creditors, 
to  the  overdrafts  made  by  Grier  during  the  period  for  which 
Pardee  was  Grier's  surety,  namely,  between  January  1st, 
1881,  and  April  1st,  1881. 

This  Court,  in  the  case  of  Allegheny  Valley  Railroad  v. 
Houston,  27  Pitts.  L.  J.,  82,  said  that  "the  question  of  the 
application  of  payments  on  account  is  for  the  jury  under  the 
evidence." 

II.  Whether  or  not  the  moneys  repaid  were  the  identical 
moneys  withdrawn  from  the  firm  of  Pardee,  Markle  &  Grier 
between  January  1st,  1881,  and  April  1st,  1881:  Speck  v. 
(Jummonwealth,  3  W.  &  S.,  324. 
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In  order  to  avoid  an  agreement,  as  between  partners,  it  U 
only  necessary  to  show  that  one  partner  has  knowledge  of  the 
existence  of  facts  which  might  affect  the  agreement,  of  which 
facts  the  other  partner  has  no  knowledge,  and  that  the  partner 
having  such  knowledge  fails  to  communicate  it  to  his  co- 
partner. 

In  refusing  to  admit  the  testimony  of  Pardee,  by  whom  it 
was  offered  to  prove,  in  connection  with  that  of  Eby,  that  he 
did  not  know  of  these  irregularities  when  the  covenant  was 
executed,  and  that  Markle  did  not  tell  him  of  the  facts  in  his 
information  as  to  the  irregularities  in  the  account,  the  learned 
Judge  in  the  Court  below  said  (see  fourth  assignment  of 
error),  "  there  was  no  evidence  of  knowledge  on  the  part  of 
plaintiff  (Markle)  of  any  overdrafts  or  irregularities  on  the 

fart  of  Grier  at  the  time  the  agreement  sued  on  was  made." 
t  is  respectfully  submitted  that,  in  view  of  the  testimony  of 
Eby,  the  learned  Judge  erred  in  refusing  to  admit  the  testi- 
mony of  Pardee  on  the  ground  above  stated. 

The  question  of  the  intention  of  the  debtor  regarding  appli- 
catiofi  of  payments  is  for  the  jury,  and  they  may  infer  it  from 
the  circumstances  of  the  case :  Moorehead  v.  Bank,  3  W.  & 
S.,  650 ;  Bank  v.  Moorehead,  6  W.  &  S.,  642. 

Where  appropriation  of  payments  is  not  made  at  the  time  of 
payment,  the  appropriation  must  be  determined  by  rules  and 
circumstances  of  equity :  Harker  v.  Conrad,  12  S.  &  R.,  801 ; 
Johnson's  Appeal,  1  Wr.,  274;  Souder  v.  Schechterly,  91  Pa. 
St.  R.,  87. 

It  is  respectfully  submitted  that  there  is  neither  justice  nor 
equity  in  applying  paynients  to  the  benefit  of  one  of  two  cred- 
itors and  to  the  detriment  of  the  other.  Pardee  has  his  right 
as  a  creditor  equal  to  that  of  Markle,  and  his  position  as  surety 
cannot  take  it  from  him. 

The  case  of  Speck  v.  Commonwealth,  8  Watts  &  Serg.,  824, 
^which  was  cited  and  relied  on  by  plaintiff  below,  has  been 
overruled  by  the  decision  in  the  case  of  Commonwealth  v. 
Reitzel,  9  Watts  &  Serg.,  109,  Judge  Kennedy  delivering  the 
copinion  of  the  Court  in  each  case. 

As  to  the  appropriation  of  payments  where  a  surety  is  con- 
cerned, see  Burnell's  Estate,  9  W.  N.  C,  834;  Weightman's 
Appeal,  10  W.  N.  C,  165. 

iJ.  C.  McMurtrie^  for  defendant  in  error. — The  rule  for  the 
application  of  payment  is  well  settled  in  this  State. 

The  debtor,  when  he  pays,  may  apply  as  he  pleases.  He 
did  not  apply,  but  paid  generally.  The  right  to  apply  does 
not  mean  that  his  secret  uncommunicated  intention  is  an  ap- 
plication. It  means  an  outward  and  visible  or  audible  expres* 
ttiou  of  that  intention. 
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Then,  if  the  debtor  does  not  make  any  particular  applica- 
tion, the  creditor  may  elect  to  which  items  to  apply  it. 

Could  one  partner,  against  the  will  of  the  other,  insist  on 
the  payment  being  made  to  release  himself? 

There  is  no  authority  for  that ;  but  is  it  not  suiBcient  that 
he  did  not  and  does  not  assert  that  he  was  ignorant  as  to  the 
mode  adopted  by  the  firm  of  entering  the  payment? 

That  a  surety  cannot  require  the  application  to  be  to  the 
last  debt,  because  he  is  the  surety,  was  decided  in  Specht  v. 
the  Com*th,  8  W.  &  S.,  824.  And  all  that  is  meant  in  Pierce 
V.  Sweet,  9  Casey,  157,  is  that  the  existence  of  a  surety  pre- 
vents the  law,  if  it  has  to  make  the  application,  from  inverting 
the  effect  and  applying  it  to  the  last  debt  in  order  to  leave  the 
surety  liable  on  the  early  items.  In  other  words  a  surety  is 
not  that  kind  of  security  that  the  law  will  change  the  natural 
effect  of  payment  in  order  to  leave  him  liable.  This  is  ad- 
mitted in  Blackstone  v.  Hill,  one  of  the  cases  cited  in  the  judg- 
ment in  9  Casey,  the  court  admitted  that  a  voluntary  payment 
could  be  applied  as  the  creditor  pleases  to  the  injury  of  the 
surety.     10  Pick.,  183. 

That  the  creditor  is  not  bound  to  apply  the  payment  in  re- 
lief of  a  surety  is  decided  in  Mayer  v.  Patton,  4  Cranch,  817; 
and  the  case  concedes  that  even  where  he  fails  to  make  the 
appropriation  at  the  time  of  receiving,  there  is  no  rule  that  the 
law  does  so  apply  it.  And  in  the  notes  to  this  case  in  2  Am. 
Leading  Cases,  278*,  this  is  stated  as  the  rule  and  numerous 
siuthorities  cited — that  there  is  no  equity  in  the  surety  to  have 
the  money  applied  to  the  debt  for  which  he  is  responsible. 
And  at  page  284*  the  rule  is  stated  that  even  the  law,  when 
called  on  to  act,  selects  debts  not  secured  by  a  surety,  on  the 
principle  of  making  the  application  in  the  manner  most  bene- 
ficial to  the  creditor.  This  shows  pretty  clearly  that  what 
was  meant  by  Judge  Strong  in  Pierce  v.  Sweet  was  what  I 
have  stated  to  be  his  meaning.  See  to  same  effect  a  note  to 
the  same  book,  page  286. 

Mr.  Justice  Clabk  delivered  the  opinion  of  the  court, 
February  16tli,  1886. 

In  the  year  1867,  Ario  Pardee,  George  B.  Markle  and  W.  A. 
M..Grier,  were  associated  as  partnei*s  in  the  banking  business, 
under  the  name  of  Pardee,  Markle  &  Grier;  of  which  firm 
Grier  was  the  managing  partner.  In  1880,  Markle  having 
8ome  reason  to  suspect  that  Grier  was  acting  unfairly  towai*ds 
himself  and  Pardee,  in  the  management  of  their  partnership 
aiffairs,  refused  to  continue  the  business  after  the  Slst  Decem- 
ber of  that  year,  unless  he  was  indemnified  against  any  loss 
that  might  be  sustained  after  that  date,  by  reason  of  the  cou- 
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duct  of  Grier.  Pardee  thereupon  agreed  to  become  responsi- 
ble to  Markle,  for  the  acts  and  omissions  of  Grier  in  the 
conduct  of  the  business  from  1st  January,  1881,  until  1st 
April,  1881,  and  executed  and  delivered  to  Markle  the  con- 
tract of  indemnity,  which  is  the  subject  of  this  suit.  On  the 
1st  April,  1881,  Pardee,  Markle  &  Grier  dissolved,  Grier  re- 
tiring from  the  firm,  and  thereafter  the  business  was  conducted 
by  Pardee  &  Markle. 

In  August,  1881,  upon  settlement  with  Barker  Brothei-s  & 
Co.,  of  Philadelphia,  and  the  First  National  Bank  of  New 
York,  who  had  been  correspondents  of  Pardee,  Markle  & 
Grier,  it  was  discovered  that  Grier  had  drawn  and  applied  to 
his  own  use,  moneys  of  Pardee,  Markle  &  Grier,  as  follows : 
From  Barker  Brothers  &  Co.,  $28,730.67 ;  of  this  $15,385.67 
had  been  appropriated  prior  to  1st  January,  1881,  and  the 
balance,  $13,345,  after  that  date,  and  before  1st  April,  1881 ; 
from  the  First  National  Bank  of  New  York,  $18,505 ;  $6,926 
prior  to  1st  January,  1881,  and  the  balance,  $11,579,  after  that 
date,  and  before  1st  April,  1881.  The  total  amount,  therefore, 
drawn  by  Grier  prior  to  January,  1881,  was  $22,311.67,  and 
the  amount  afterwards  drawn,  during  the  period  for  which 
Pardee  was  responsible  under  his  covenant  of  indemnity,  was 
$24,924.  In  partial  repayment  of  these  overdrafts,  Grier,  on 
30th  June,  1881,  deposited  to  the  credit  of  Pardee  &  Markle 
with  Barker  Brothei-s  &  Co.,  $13,000,  and  on  4th  August,  1881, 
with  the  First  National  Bank  of  New  York,  $8,000. 

The  verdict,  under  the  instruction  of  the  court  below,  was 
in  favor  of  the  plain tiiBf  for  $13,233.23,  the  full  amount  of  one 
half  of  the  overdrafts,  between  1st  January,  1881,  and  1st 
April,  1881,  with  interest;  a  remittitur  was  afterwards  filed 
as  to  $681.99,  the  amount  paid  pending  the  suit,  and  judgment 
was  entered  for  $12,551.24. 

At  the  trial  of  the  cause,  Pardee,  by  way  of  defence,  alleged 
that  the  execution  of  the  covenant  of  indemnity  had  been 
induced  by  the  fraud  of  Markle ;  that  Markle  was  at  the  time, 
to  some  extent,  aware  of  Griers  misconduct  in  the  affairs  of 
the  firm,  and  tliat  he  had  failed  to  inform  Pardee  of  the  fact, 
as  in  good  faith  he  was  bound  to  do,  and  that  the  covenant 
was  thereby  altogether  avoided.  In  support  of  this,  the  de- 
fendant's counsel  offered  to  prove  by  Pardee  that  he  had  no 
knowledge  or  suspicion  of  Grier's  conduct  in  the  affairs  of  the 
firm  ;  that  Markle  gave  him  no  information  concerning  it;  that 
if  he  had  known  or  suspected  it,  he  would  not  have  made  the 
covenant  to  indemnify  Pardee.  This,  it  was  contended,  was 
admissible,  because  it  already  appeared  by  the  evidence  of  A. 
M.  Eby,  a  clerk  in  the  banking  house  of  Pardee,  Markle  & 
Grier,  that  Markle  at  the  time  did  suspect  Grier,  and  knew  of 
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some  alleged  "irregularity,"  or  "discrepancy"  in  the  account 
of  one  of  their  New  York  correspondents^  The  exercise  of 
the  utmost  good  faith  is  certainly  expected  between  partners 
in  their  dealings  with  each  other,  and  if  it  had  been  shown 
that  Markle  fraudulently  concealed  facts,  which  in  good  faith 
he  should  have  communicated  to  Pardee,  the  ofiFer  might  have 
been  received,  but  there  was  no  such  evidence.  It  is  very 
clear  that  Markle  regarded  Grier  with  suspicion  ;  but  of  this 
Pardee  could  not  have  been  ignorant,  for  it  was  upon  this 
ground,  admittedly,  that  Markle  expressed  his  unwillingness 
without  indemnity  to  continue  the  business.  There  is  some 
evidence  that,  in  November,  1880,  there  was  an  alleged  discrep- 
ancy in  the  account  of  one  of  the  New  York  correspondents,  of 
which  Eby  informed  Markle,  but  it  was  spoken  of  as  a  mere 
"discrepancy,"  which  had  not  been  investigated  or  explained, 
and  if  Eby  himself  had  an}'  suspicion  of  the  transaction  being 
of  an  irregular  and  fraudulent  character,  he  did  not  commu- 
nicate his  suspicion  to  Markle.  The  admitted  fact,  however, 
that  Markle  declined,  without  indemnity  from  Pardee,  to  con- 
tinue the  business  under  Grier*s  management,  was  the  plainest 
possible  expression,  and  the  clearest  notice  of  his  want  of  faith 
in  Grier,  and  that  Markle  had  some  real  or  supposed  cause  of 
suspicion  concerning  him.  Markle's  instructions  to  Eby, 
given  prior  to  his  taking  voyage  to  Europe  to  look  after  his 
interests,  and  regulating  his  conduct  with  the  cashier  and 
Grier,  were  given  in  the  presence  of  Pardee ;  there  is  an  en- 
tire absence  of  proof  of  any  effort  or  intention  to  conceal  any- 
thing. The  assignments  of  error,  so  far  as  they  relate  to  the 
exclusion  of  this  evidence,  are,  we  think,  without  merit. 

The  defendant's  further  contention  is,  that  the  deposit  of 
$13,000  with  Barker  Brothers  &  Co.,  80th  June,  1881,  and  of 
*8,000  with  the  Fii-st  National  Bank  of  New  York,  4th  August, 
1881,  already  referred  to,  were  applicable,  in  his  relief  as  a 
surety,  to  the  overdrafts,  made  after  the  1st  January,  1881. 

It  cannot  be  doubted,  that  as  the  payments  by  Grier  were 
voluntarily  made,  he  had  a  right,  at  the  time,  to  fix  the  terms  • 
upon  which  they  should  be  accepted,  and  a  subsequent  accep- 
tance would  necessarily  have  been  subject  to  the  conditions, 
he  might  then  have  appointed.  He  had  a  clear  right,  in  the 
first  instance,  to  apply  these  payments  as  he  pleased,  but  he 
does  not  appear  to  have  exercised  or  to  have  attempted  to  ex- 
ercise that  right.  He  may  have  intended  to  pay  the  over- 
drafts for  which  Pardee  was  responsible,  but  if  he  did,  he 
should  have  signified  that  mtention  at  the  time,  either  to  the 
•  creditors  or  to  the  banks,  through  the  medium  of  which  the 
respective  payments  were  made.  The  intention  of  a  debtor 
in  such  a  case,  may  be  manifested  by  express  direction,  or  ic 
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may  be  evidenced  l)y  circumstances  or  acts  which  will  demon- 
strate the  fact  as  plainly  as  words.  Here,  however,  nothing 
whatever  was  either  said  or  done,  and  no  circumstances  are 
shown,  from  which  an  intention  to  apply  the  payments  spe- 
cially can  bi^  inferred. 

Nor  was  there  anything^  shown,  as  to  the  source  or  fund 
from  which  the  payments  came,  which  would  connect  or  iden- 
tify them,  or  either  of  them,  with  any  specific  or  particular 
item  of  the  debt,  so  as  thus  to  determine  and  direct  their 
appropriation  upon  the  principle  that  where  money  has  come 
from  a  particular  fund,  it  must  be  applied  by  the  creditor 
in  relief  of  the  source  from  which  the  fund  arose.  As  there- 
fore there  was  no  actual  appropriation  b}'  Grier,  the  debtor, 
either  expressly  declared  or  to  be  inferred  from  the  circum- 
stances, and  as  the  considerations  which  ordinarily  control  the 
direction  of  the  creditor  are  entirely  wanting,  it  belonged  to 
Pardee  &  Markle,  under  some  restrictions,  to  apply  the  pay- 
ments in  their  own  interest.  It  is  plain,  however,  that  what- 
ever they,  or  either  of  them,  may  have  intended,  no  actual 
specific  appropriation  was  by  them  at  any  time  made,  and  the 
right  being  thus  lost  to  both  parties,  it  passes  to  the  law, 
which  will  apply  the  payments,  according  to  the  intrinsic  jus- 
tice and  equity  of  the  case. 

Certain  established  rules  of  law,  however,  have  been  found 
by  experience  to  lead  to  equitable  results.  One  of  these  is, 
"  that  where  there  are  items  of  debt  and  credit  in  a  running 
account,  in  the  absence  of  specific  appropriation,  the  credits 
will  ordinarily  be  applied  to  the  discharge  of  the  items  ante- 
cedently due,  in  the  order  of  the  account:  "  Greenleafs  Ev., 
584 ;  or,  as  stated  in  Souder  v.  Schechterly,  91  Pa.  St.,  83, 
^^each  item  of  payment  or  credit  is  applied  in  extinguishment 
of  the  earliest  items  in  the  account,  until  the  whole  payment 
or  credit  is  exhausted."  The  rule,  it  is  true,  is  subject  to  cer- 
tain exceptions,  but  the  case  in  hand  is  not  brought  within 
any  of  them.  So, ''  where  a  general  payment  is  made  without 
application,  by  either  party,  and  there  are  divera  claims,  some 
of  which  are  but  imperfectly  and  partially  secured,  the  court 
will  applv  it  to  those  debts  for  which  the  security  is  most  pre- 
carious : "  Greenleaf,  534 ;  Reed  v.  Ward,  22  Pa.  St.,  144 ; 
Hollister  v.  Davis,  54  Id.,  508;  Johnson's  Appeal,  87  Id.,  274. 

In  the  application  of  these  rules  of  law,  the  cases  which 
have  been  adjudicated  in  this  court  are,  in  some  respects  per- 
haps, inconsistent  with  the  cases  elsewhere,  but  they  are  in  no 
sense  inconsistent  with  each  other.  The  latter  rule  under 
our  decisions,  as  between  the  debtor  and  creditor  only,  will 
ordinarily  prevail  over  the  former,  whenever  the  interest  of 
the  creditor  requires  that  it  should :  Pierce  v.  Sweet,  9  Casey, 
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151 ;  but  not  to  the  prejudice  of  a  surety,  who  may  insist  upon 
an  appropriation  under  the  rule  first  stated,  and  hold  himself 
bound  or  dischareed  accordingly :  Berghaus  v.  Alter,  9  Watts, 
886. 

Thus  in  Pierce  v.  Sweet,  supra,  it  was  held,  that  where  a 
payment  is  made,  in  the  absence  of  any  appropriation  of  it  by 
the  parties,  the  law  will,  in  general,  apply  it  in  discharge  of 
the  earliest  liabilities  of  a  running  account,  but  if  by  so  doing 
the  creditor  may  lose  a  portion  of  his  account  unsecured  by 
lien,  the  money  will  be  first  applied  to  the  account  thus  unse- 
cured, for  his  interest,  "unless,"  says  the  court,  "such  an 
appropriation  would  be  to  the  prejudice  of  a  surety."  So  in 
Berghaus  v.  Alter,  supra;  B.  having  purchased  of  A.  at  dif- 
ferent times,  several  bills  of  goods  at  six  months  credit,  gave 
a  note  at  twelve  months,  with  C.  as  collateral  security  for  pay- 
ment; several  other  purchases  were  afterwards  made  upon  the 
same  terms,  during  the  twelve  months,  and  subsequently  B. 
made  payments  on  account,  which  were  credited  generally  in 
the  books  of  A.  without  any  special  appi*opriation ;  it  was  held 
that  such  payments  must  be  appropriated  to  the  payment  of 
the  goods  first  due,  and  in  relief  of  C.  the  surety  in  the  note 
of  B. 

Whilst,  therefore,  a  surety  cannot  require  a  general  pay- 
ment to  be  applied  to  the  last  debt,  in  ease  of  his  liability  for 
it,  to  the  exclusion  of  the  earlier  items :  Specht  v.  Common* 
wealth,  8  W.  &  S.,  824,  he  can  require  that  the  rule  shall  not 
be  inverted  to  his  prejudice ;  that  it  shall  not  be  turned  against 
him,  by  applying  the  pavment  to  the  last  item,  and  thus  leave 
him  liable  o'u  the  earlier  ones.  This,  we  think,  is  the  outcome 
of  all  the  cases  in  this  court,  and  the  cases  cited  by  counsel 
of  the  plaintiff  in  error :  Postmaster  General  v.  Norvell,  Gil- 
pin Rep.,  106,  and  Commonwealth  v.  Reitzel,  9  W.  &  S.,  109, 
are  not,  as  we  understand  them,  in  conflict  with  this  view ; 
they  were  determined  on  other  grounds  already  intimated  in 
this  opinion. 

Applying  the  principles  stated  to  the  case  in  hand,  it  is  clear 
that  if  Pardee  had  been  surety  for  the  items  of  Grier's  defal- 
cation, prior  to  Ist  January,  1881,  he  might  justly  have  com- 
plained, if  the  rule  of  appropriation  had  been  inverted  to  his 
prejudice,  by  the  application  of  the  deposits  to  the  items  sub- 
sequent to  that  date ;  but  his  obligation  only  extended  to  the 
later  items,  and  the  rule  of  appropriation  of  payments,  to  which 
we  have  referred,  requires  that  the  money  shall  be  applied  to 
the  items  of  the  account,  in  their  order. 

It  is  of  no  legal  consequence  that  the  creditors  were  part- 
ners, and  that  their  interests  were  diverse ;  the  rules  of  law 
which  we  have  stated  are  rules  of  general  application  and  the 
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justice  and  equity  of  any  particular  case  are  more  likely  to 
be  attained  by  an  adherence  to,  than  a  disregard  of  them. 
Pardee  voluntarily  added  to  his  relation  of  partner  that  of  a 
surety,  and  he  is  bound  accordingly.  It  was  in  the  power  of 
Grier  to  have  applied  the  money  in  his  relief,  if  he  had  chosen 
so  to  do ;  he  has  not  done  so,  and  the  law  de6nes  the  equities 
of  the  parties  according  to  the  rules  stated. 

Judgment  affirmed. 


Seitzinger  verstts  The  New  Era  Life  Association. 

After  a  general  verdict  and  jad^ent  thereon  against  a  life  insurance 
association,  doing  business  on  ue  assessment  plan,  for  a  breach  of  its 
covenant,  "  to  make,  levv  and  collect  assessments  on  its  members  to 
pay  the  plaintiflf 's  claim,"  it  is  error  in  the  court  below,  by  order,  to 
restrict  the  operation  of  the  verdict,  judgment  and  execution  to  assess- 
ments collected  and  to  be  collected  by  the  association  from  its  members. 

January  21st,  1886.  Before  Mercub,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrbtt,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas,  No.  3,  of  Philadel- 
phia county:  Of  January  Term,  1885,  No.  823. 

This  was  an  action  of  covenant  by  Benjamin  F.  Seitzinger 
against  The  New  Era  Life  Association,  of  1876,  upon  a  policy 
of  life  insurance  issued  by  the  defendant  company  to  the 
plaintiff,  on  the  life  of  one  Roland,  who  was  a  creditor  of  the 
plaintiff.  The  narr  was  in  the  usual  form.  A  copy  of  the 
policy  was  filed. 

The  defendant  filed  an  aflBdavit  of  defence,  alleging  that 
the  policy  had  been  forfeited  by  non-payment  of  dues ;  that 
plaintiff  had  no  insurable  interest  in  the  life  of  Roland  ;  that 
the  policy  was  a  wager,  and  void,  etc.  The  defendant  pleaded 
the  general  issue.  Covenants  performed,  absque  hoc  with 
leave,  etc. 

The  following  facts  appeared  on  the  trial : 

The  defendant  was  incorporated  December  31st,  1875,  un- 
der the  general  corporation  Act  of  April  29th,  1874.  Irviu 
Roland  made  an  application  for  membership,  or  insurance,  in 
the  defendant  Association.  On  October  11th,  1878,  the  de- 
fendant Association  executed  a  policy  or  certificate  of  member* 
ship,  whereby  it  covenanted,  ^^  at  the  expiration  of  sixty  days 
after  said  Association  shall  have  received  reasonable  and  sat- 
isfactory proof  of  death  of  said  Irvin  Roland,  to  pay,  or  causo 
to  be  paid,  unto  Benjamin  F.  Seitzinger,  or  his  heirs  or  legal 
representatives,  the  sum  of  five  dollars  for  every  $1,000  maxi- 
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mum  sum  of  benefit  actu.ally  in  force  in  this  Associrttion  upon 
the  decease  of  the  said  Irvin  Roland,  and  upon  which  mortu- 
ary assessments  are  paid ;  provided,  the  amount  so  paid  shall 
not  exceed  the  maximum  sum  of  $5,000.*' 

Seitzinger  was  a  creditor  of  Roland,  and  eflFected  the  insur- 
ance to  protect  his  claim.  Roland  died  November  17th,  1880, 
and  on  December  4th,  1880,  proof  of  death  was  duly  furnished 
to  the  defendant  Association,  which  did  not,  at  the  expiration 
of  sixty  days  thereafter,  comply  with  its  covenant,  and  suit 
was  therefore  brought  by  Seitzinger.  At  the  trial  the  Asso- 
ciation defended  upon  the  ground  that  there  were  misrepre- 
sentations made  by  the  insured  in  the  application  for  member- 
ship ;  that  the  policy  had  lapsed  because  of  non-payment  of 
dues  and  assessments ;  that  '^  retisonable  and  satisfactory 
proofs  of  death  *'  were  not  furnished ;  and  that  the  plaintiff 
below  had  no  insurable  interest  in  the  life  of  Roland. 

These  questions  were  left  to  the  jury  to  determine,  and  they 
found  a  verdict  in  favor  of  the  plaintiff  for  the  full  amount 
claimed,  with  Interest.  A  motion  for  a  new  trial  was  made, 
and  on  March  21st,  1884,  was  refused,  and  a  general  judgment 
for  $5,883  was  entered  upon  the  same  day. 

On  April  12th,  1884,  an  execution  was  issued  and  placed  iu 
the  hands  of  the  sheriff. 

On  April  18th,  1884,  the  defendant  presented  to  the  court 
an  affidavit  alleging  that  the  Association  had  made  an  assess- 
ment upon  its  members  to  pa}^  the  claim  after  the  rule  for  new 
trial  was  discharged,  and  that  notices  were  to  be  *^  forwarded 
to  the  membership  in  a  few  days."  A  rule  to  stay  the  execu- 
tion for  thirty  days  for  payment  of  assessments  by  the  mem- 
bei*s  was  obtained.  This  rule  was  discharged  December  27th, 
1884. 

The  court  upon  the  same  day,  however,  made  absolute  an- 
other rule,  granted  a  short  time  previous,  viz.,  on  December 
6th,  1884,  *'  to  restrict  the  operation  of  the  verdict,  judgment 
and  execution  to  assessments  collected,  and  to  be  collected,  by 
the  Association  from  its  members."  This  order  was  made 
upon  a  rule  to  show  cause  granted,  upon  the  affidavit  of  the 
secretary  of  the  defendant  Association,  and  there  were  no 
depositions  taken  to  support  the  allegation  of  the  affidavit. 

It  is  to  this  order  restricting  the  operation  of  the  plaintiffs 
verdict,  judgment  and  execution,  that  the  writ  of  error  is 
taken. 

Francis  JS.  Brewster,  F,  Carroll  Brewster,  (JST.  WUlis  Bland 
with  them),  for  the  plaintiff  in  error. — The  Association  had 
been  guilty  of  laches  in  not  levying  and  collecting  the  assess- 
ments.     The. court  below  should  not  have  restricted  the 
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plaintiff  in  his  exewition  and  compelled  him  to  look  to  the 
assessments.  The  Association  broke  its  covenant  in  not 
making  and  collecting  assessments ;  it  was  sued  for  the  breach 
and  the  jury  gave  damages  for  the  default  of  the  Association 
fin  the  full  amount  claimed.  The  judgment  entered  on  the 
verdict  was  a  general  judgment  for  an  absolute  amount,  and 
the  plaintiff  had  the  undoubted  right  to  collect  it  by  any 
means  the  law  afforded  him,  and  the  court  below  had  no  right 
to  restrict  him. 

In  New  Era  Life  Association  v,  Leidig,  error  to  Common 
Pleas  of  York  County,  decided  by  this  court,  October  25th, 
1883,  and  reported  in  4  York  Legal  Record,  p.  185,  a  suit  was 
brought  against  this  Association  upon  a  similar  certificate  of 
membership,  and  the  Association  endeavored  to  limit  the  bene- 
ficiary's remedy  to  assessments  to  be  made  by  the  Association. 
Special  pleas  setting  up  this  defence  were  stricken  off  by  the 
court  below. 

Common  Pleas,  No.  1,  of  Philadelphia,  in  McKnight  v.  New 
Era  Life  Association,  15  W.  N.  C,  400,  which  was  a  suit  upon 
a  similar  certificate  of  membership  where  there  had  been  a 
general  judgment  against  the  Association,  refused  to  restrict 
the  execution. 

'  "  The  power  (to  stay  execution)  should  never  be  exercised 
unless  the  case  is  plain,  and  the  equitj'  of  the  party  asking  the 
interposition  of  the  court  is  free  from  doubt  or  difficulty": 
Patterson  v,  Patterson,  3  Casey,  41. 

In  Huston  v.  Mitchell,  14  S.  &  R.,  810,  and  in  Catlin  v.  Rob- 
inson, 2  Watts,  379-80,  this  court  severely  condemned  attempts 
of  the  lower  courts,  at  subsequent  terms,  to  meddle  with  judg- 
ments regularly  entered  upon  verdicts. 

"  There  must  be  a  time  when  the  power  of  a  court  to  open 
its  judgments,  obtained  adversely,  ceases.  In  England  it 
ends  with  the  term  at  which  the  judgment  is  signed. 

"  True  there  is  a  reason  for  this  which  does  not  exist  with 
us,  arising  from  the  peculiar  manner  in  which  the  judgment 
is  there  made  up  and  kept,  but  the  rule  of  the  English  courts 
would  seem  to  have  been  recognized  as  existing  here :  Cat- 
lin V.  Robinson,  2  Watts,  379-^0 ;  Stephens  v.  Cowan,  6  Id., 
513  ;  Mather's  Executors  v.  Patterson,  9  Casey,  487." 

TF/».  JT.  Browne^  for  the  defendant  in  error. — 1.  The  judg- 
ment is  collectible  onl}'^  by  assessments  on  policy  holders. 

"  A  party  who  enters  into  a  contract  in  writing,  without  any 
fraud  or  imposition  practiced  upon  him,  is  conclusively  pre- 
sumed to  understand  and  Jissent  to  its  terms  and  legal  effect" : 
Chitty  on  Contracts,  104;  Rice  v.  Dwight  Manfg  Co.,  2 
Cush.,  80. 


Digitized  by  VjOOQIC 


660  SUPREME  COURT  [Phtladelphin 

jSeitzinger  v.  New  Era  Life  Association.] 

"When  the  party  has  looked  to  the  undeveloped  realization 
of  funds  by  projectors  of  a  particular  undertaking,  and  not 
to  the  personal  liability  of  the  parties  with  whom  he  has  con- 
tracted his  claim,  he  is  confined  to  the  fund,  and  he  cannot 
enforce  payment  from  individuals;  and  if  the  project  miscar-. 
ries  and  funds  are  not  realized,  he  has  no  claim  upon  any- 
body or  for  anything  " :  1  Addison  on  Contracts,  bottom  p. 
299,*  186. 

The  company  was  not  authorized  to  accumulate  a  fund  by 
anticipated  assessments. 

To  quicken  and  stimulate  a  company  to  do  its  duty  in  such 
cases,  it  has  been  held  that  the  courts  may  direct  the  officers 
to  make  a  call,  or  it  may  appoint  proper  parties  to  do  so,  or  it 
may  in  certain  contingencies  a|ipoint  receivers  for  that  pur- 
])08e :  Scoville  v.  Thayer,  106  U.  S.  (16  Otto),  143  ;  Curry  v. 
Woodward,  58  Ala.,  871 ;  Robinson  v.  Bank  of  Darien,  18 
Ga.,  65 ;  Wood  v.  Gunwardville  Manfg  Co.,  16  Conn.,  598. 

The  obligation  was  to  pay  in  such  portions,  and  at  such 
times,  as  the  company  may  rightfully  require  :  Hays  v.  Lyco- 
ming Fire  Ins.  Co.,  2  Out.,  184.  But  before  this  obligation  can 
be  enforced,  an  assessment  must  be  made  by  the  company,  or  by 
some  competent  authority:  Chandler  v.  Siddle,  10  Nat.  Bank- 
ruptcy Reg.,  286.  When  the  right  of  the  plaintiff  was  made 
known  the  assessment  was  ordered.  The  proceeds  of  that 
was  all  the  defendant  contracted  to  pay.  The  plaintiff  is 
entitled  to  no  more. 

2.  The  lien  of  a  judgment  may  under  the  original  contract 
be  restricted  to  a  particular  property. 

8.  Every  court  has  power  over  its  own  process. 

Mr.  Justice  Green  delivered  the  opinion  of  the  court, 
February  15th,  1886. 

In  this  case  an  action  was  brought  upon  a  certificate  of 
membership  in  the  corporation  defendant,  in  and  by  which 
the  defendant  covenanted  to  pay  to  the  plaintiff,  upon  the 
death  of  one  Roland,  the  sum  of  $5  for  every  $1,000  maxi- 
mum sum  of  benefit  actually  in  force  in  the  company  upon 
which  the  mortuary  assessments  are  paid,  provided  the  amount 
so  paid  shall  not  exceed  the  maximum  sum  of  1^5,000.  Roland 
died  November  17th,  1880.  Proof  of  death  having  been  fur- 
nished, and  the  defendant  not  having  paid  the  insurance 
money,  the  plaintiff,  who  was  a  creditor  of  the  deceased, 
brought  suit  upon  the  certificate  or  policy,  which  was  tried 
before  a  jury  upon  various  defences  made.  A  verdict  for  the 
plaintiff'  was  rendered,  upon  which  a  general  judgment  was 
entered  on  March  21st,  1884,  for  $5,888.  A  rule  for  a  new 
trial  was  discharged,  and  no  terms  of  any  kind  were  imposed 
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upon  the  entry  of  judgment.  Afterwards,  on  April  IStlu 
1884,  the  defendant  presented  an  affidavit  in  the  court  be- 
low, stating  that  an  assessment  upon  the  members  had  been 
made  and  asking  for  a  stay  of  execution,  which  was  granted 
for  thirty  days.  This  rule  was  discharged  on  December  24th, 
1884,  but  upon  the  same  day  the  court  made  absolute  another 
rule  granted  on  December  6th,  1884,  restricting  the  operation 
of  the  verdict,  judgment  and  execution  to  assessments  col- 
lected, and  to  be  collected,  by  the  company  from  its  members. 
To  this  order  the  present  writ  of  error  has  been  taken.  It  will 
be  seen  that  the  life  assured  had  ceased  in  November,  1880, 
which  was  more  than  four  years  prior  to  the  order  restricting 
the  operation  of  the  judgment  to  assessments  upon  members. 
It  was  more  than  nine  months  after  the  judgment  was  entered 
when  the  restricting  order  was  made,  and  this  order  granted  a 
further  delay  of  indefinite  extent  for  the  purpose  of  enabling 
the  defendant  to  raise  the  money  by  assessments  in  order  to 
pay  the  judgment. 

It  is  true  the  learned  court  below  said  that  if  at  any  time 
thereafter  an  attempt  was  made  to  overreach  the  plaintiff,  or 
use  the  order  as  a  means  of  delay,  they  would  see  that  a  rem- 
edy should  be  found  to  meet  the  state  of  facts*  Since  the 
restraining  order  was  made  a  further  delay  of  fourteen  months 
has  been  incurred,  and  if  there  was  no  other  reason  than  this 
for  putting  a  stop  to  still  more  delay,  it  would  be  quite  suffi- 
cient to  justify  us  in  removing  the  restriction. 

We  think,  however,  in  view  of  the  circumstances,  the  re- 
straining order  should  not  have  been  made.  A  period  of  nine 
months  after  final  and  general  judgment  on  the  verdict  was 
quite  sufficient  to  enable  the  defendant  to  raise  the  money  by 
assessments  if  such  a  method  was  really  intended.  The  mere 
fact  that  at  the  expiration  of  that  period  only  $285  had  been 
raised  with  which  to  pay  almost  16,000,  was  highly  persuasive 
evidence  that  either  the  company  or  its  members  did  not  in- 
tend to  pay  the  judgment,  if  they  could  avoid  doing  so.  All 
mattera  of  defence  against  the  claim  had  been  heard  and  con- 
sidered on  the  trial,  after  a  long  delay  of  nearly  four  years 
from  the  maturity  of  the  claim.  A  general  judgment  with- 
out any  limitation  or  restriction  had  resulted  from  the  trial. 
We  are  not  conscious  of  any  reason  which  could  suffice  for  a 
practical  denial  of  the  fruits  of  the  judgment,  except  one 
which  referred  the  whole  duty  of  payment  to  the  mere  will  of 
the  defendant  or  its  members,  and  such  a  reason  is  i)ot  for  a 
moment  tenable.  Even  granting  that  assessments  were  the 
source  of  payment  contemplated  by  the  parties  to  the  con- 
tract, it  cannot  be  considered  that  either  the  making  or  the 
payment  of  such  assessments  depend  in  any  degree  upon  the 
1  A  MERMAN — 86 
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mere  option  of  the  company  or  its  members.  We  have  exam- 
ined the  petition  upon  which  the  restricting  order  was  granted, 
and  we  fail  to  discover  any  fact  therein  set  forth  which  would 
justify  interference  by  the  court  with  due  process  to  enforce 
payment  of  the  judgment. 

And  now,  February  15th,  1886,  the  order  of  the 
court  below,  making  absolute  the  rule  to  re- 
strain the  operation  of  the  verdict,  judgment 
and  execution,  is  reversed,  and  the  record  is 
remitted  for  further  proceedings. 


Harris  verstcs  Hay. 

1.  The  report  of  a  Referee  under  the  Act  of  May  14tfa,  1874,  must  state 
8epai*ately  and  distinctly  the  findings  of  fact  and  the  conclusions  of 
law. 

2.  The  finding  must  state  the  facts  with  the  certainty,  precision  and  fall- 
ness  of  a  special  verdict. 

3.  The  {adgment  entered  upon  the  report  of  the  Referee  in  this  case  U 
set  aside,  for  the  reason  tnat  the  report  is  not  even  a  substantial  com- 
pliance with  the  Act  of  Assembly. 

4.  While  a  receipt  in  full  is  not  conclusive,  yet  it  is  prima  facie  evi- 
dence of  a  settlement,  and  should  only  be  set  aside  for  weighty  reasons, 
especially  after  the  lapse  of  years. 

January  2l8t,  1886.  Before  Mercur,  C.  J.,  Gordon,  Pax- 
son,  Trunkey,  Sterrett,  Green  and  Clark,  J  J. 

Error  to  the  Court  of  Common  Pleas  No.  3,  of  Phila- 
delphia county:    Of  January  Term,  1885,  No.  825. 

This  was  an  attachment  execution  on  a  judgment  in  which 
John  Hay  is  plaintiflF,  and  Jacob  Culbertson  is  defendant. 
Henry  G.  Harris  was  summoned  as  garnishee.  After  plea  by 
the  garnishee  the  case  was  referred  to  a  Referee  under  the 
Act  of  May  14th,  1874,  by  agreement  of  parties. 

The  garnishee,  to  show  that  there  was  nothing  due  from 
him  to  the  defendant,  produced  evidence  of  a  full  settlement 
between  him  and  the  defendant  and  presented  a  receipt  froui 
the  defendant  in  full  of  all  demands. 

The  Referee  did  not  state  separately  and  distinctly  the  facts 
and  the  conclusions  of  law  found  by  him,  neither  did  he  annex 
to  his  report  or  file  his  notes  of  testimony  showing  the  excep- 
tions taken  at  the  hearing. 

He  found  in  favor  of  the  plaintiff  and  against  the  garnishee 
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in   the  sum  of  $776.74,  upon  which  finding  judgment  was 
entered. 

The  garnishee  thereupon  took  this  writ  and  filed,  inter  alia^ 
the  following  assignments  of  error: 

1.  The  Referee  in  his  report  does  not  state  separately  and 
distinctly  the  facts  found  and  the  conclusions  of  law. 

2.  The  Referee's  report  does  not  contain  such  a  finding  of 
the  facts  of  the  case  that  his  findings  of  law  can  be  intelli- 
gently considered. 

3.  The  Referee  refused  to  annex  to  his  report  or  file  his 
notes  of  evidence  showing  the  exceptions  taken  by  plaintiff  in 
error  at  the  hearing. 

4.  The  Referee  in  an  attachment  execution  disree^arded  a 
settlement  made  a  year  previously  between  the  defendant  and 
the  garnishee  in  good  faith,  and  after  full  statements  of  ac- 
counts accompanied  by  receiptB  for  all  advances  due  under 
the  contract  and  a  general  receipt  in  full  of  all  demands. 

George  W.  Btddle^  for  plaintiff  in  error. — The  report  is 
entirely  inartificial,  and  does  not  at  all  conform  to  the  require- 
ments of  such  a  report  as  laid  down  in  Marr  v.  Marr,  7  Out., 
463,  and  in  Sweigard  v.  Wilson,  10  Id.,  207.  These  cases 
determine  that  it  is  the  duty  of  a  Referee,  under  this  Act,  to 
reduce  his  decision  to  writing,  ^'  stating  separately  and  dis- 
tinctly the  facts  found,  the  answers  to  any  points  submitted 
in  writing  by  counsel,  and  the  conclusions  of  law."  In  Butter- 
field  V.  Lathrop,  21  P.  F.  S.,  229,  which  was  a  reference  under 
a  similar  statute,  it  was  held,  that  ^'  the  finding  must  contain 
the  facts  as  fully  as  a  special  verdict,  and  we  regard  this  as 
the  proper  rule.  A  special  verdict  is  one  by  which  the  facts 
of  the  case  are  put  on  the  record  and  the  law  is  submitted  to 
the  judges:  2  Bouv.,  780  ;  it  follows  that  the  judgment  is  but 
the  conclusion  of  the  law  upon  the  facts  thus  found. 

A  garnishee  in  an  attachment  execution  is  in  no  worse  posi- 
tion as  to  the  attaching  creditor  than  he  would  be  as  to  the 
defendant.  Every  defence  he  has  against  the  defendant's 
claim  he  can  interpose  to  the  attachment.  Every  act  of  de- 
fendant releasing  him  is  valid  as  against  the  attachment.  The 
attaching  creditor  is  in  no  superior  position  to  the  defendant. 
A  long  line  of  cases  decides  this.  See  Riddle  v,  Etting,  8 
Casey,  412;  Patten  v.  Wilson,  10  Id.,  299,  etc.  And  see  an 
analogous  case  to  the  present:  Dougherty  v.  Hunter,  4  P.  F. 
S.,  380,  in  which  it  is  held  that  a  certain  receipt  was  a  satis- 
faction of  an  account.  If  there  was  no  fraud  or  collusion, 
creditors  could  not  set  aside  the  settlement  and  saitisfaction. 
The  rights  of  creditors  rise  no  higher  than  the  defendant's. 

If  the  defendant  Culbertson  was  suijuria^  and  there  was  no 
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fraud,  or  such  evidence  as  would  in  the  mind  of  a  chancellor 
justify  him  in  reforming  the  written  instrument,  the  written 
receipt  and  settlement  are  conclusive  as  against  parol  evi- 
(lence.  The  uncorroborated  testimony  of  a  single  witness 
contradicting  a  writing,  which  writing  is  corroborated  by  the 
other  party's  testimony,  is  not  sufficient  to  overthrow  the 
written  instrument.     See  Phillips  v.  Meily,  10  Out.,  586. 

Theodore  F.  Jenkins^  for  defendant  in  error. — It  is  no  part 
of  the  duty  of  a  Referee  to  take  any  notes  of  the  testimony 
produced  before  him.  It  is  his  duty  "  to  hear  and  determine.** 
The  Referee  occupies  the  same  position  as  a  court  hearing  a 
cause  without  a  jury :  Act  of  Mav  14th,  1874,  Br.  Purd.  Dig., 
1473.  The  Act  of  April  22d,  1874,  §  2,  Br.  Purd.  Dig.,  1364, 
pi.  59,  provides:  "The  decision  of  the  court  shall  be  in  writ- 
ing, stating  separately  and  distinctly  the  facts  found,  the 
answers  to  any  points  submitted  in  writing  by  counsel,  and 
the  conclusions  of  law." 

The  Referee  has  distinctly  found  each  fact.  No  points  were 
submitted,  and  it  is  not  claimed  that  any  were  submitted.  If 
the  plaintiff  in  error  wished  to  take  exceptions  to  any  of  the 
rulings  of  the  Referee  as  to  the  admission  of  testimony  dur- 
ing the  hearing,  he  should  have  tendered  to  the  Referee  a  bill 
of  exceptions,  and  the  Referee  undoubtedly  would  have  sealed 
it.  No  bill  of  exceptions  was  tendered,  nor  is  it  claimed  that 
any  was  tendered. 

This  court  would  not,  even  if  the  testimony  was  here,  pass 
upon' the  correctness  of  the  finding  of  fact  by  the  Referee: 
Brown  v.  Dempsey,  14  Norris,  243. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court, 
March  Ist,  1886. 

The  report  of  the  Referee  in  this  case  is  fatally  defective. 
There  is  no  such  separate  and  distinct  findings  of  facts  and 
conclusions  of  law,  as  we  have  aeain  and  again  said  are  essen- 
tial :  Marr  v.  Marr,  103  Pa.  St.,  R.,  463 ;  Sweigard  v.  Wilson, 
106  Id.,  207.  It  is  not  enough  that  by  going  carefully  through 
the  entire  report  we  might  be  able  to  separate  the  Referee's 
findings  from  the  testimony  which  he  cites,  and  the  arguments 
which  he  adduces  in  support  of  bis  views.  It  is  the  business 
of  the  Referee  to  separate  them.  It  was  held  in  Butterfield 
r.  Lathrop,  71  Pa.  St.  R.,  225,  that  the  finding  must  contain  the 
facts  as  fully  as  a  special  verdict,  and  this  was  said  in  Swei- 
gard V.  Wilson,  supra^  to  be  the  proper  rule. 

In  the  case  in  hand  there  appears  to  have  been  eleven  dis- 
puted items.  There  is  no  finding  as  to  what  composed  those 
Items,  beyond  the  following:  "No  bill  of  particulars  was  pre- 
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sented  to  the  Referee,  but  from  the  testimony  taken  and  the 
arguments  of  counsel,  the  following  appeared  to  be  the  items 
of  dispute."  It  would  be  straining  a  point  to  say  that  this  was 
a  finding  of  anything,  and  if  it  is,  we  are  left  in  the  dark  as 
to  whether  it  is  based  upon  the  evidence  in  the  cause  or  the 
arguments  of  counsel.  It  utterly  lacks  the  certainty  and  pre- 
cision of  a  special  verdict.  It  is  not  enough  to  say  what  the 
facts  "  appear  "  to  be. 

The  Referee  then  proceeds  to  a  discussion  of  the  respective 
items  of  dispute,  and  so  far  as  he  has  found  the  facts  in  regard 
to  them,  his  findings  are  interwoven  with  portions  of  the  tes- 
timony, the  respective  contentions  of  counsel  and  his  own 
arguments  ahd  thoughts  in  regard  to  them  ;  whereas,  the  find- 
ings of  facts  should  have  been  separate,  following  the  neces- 
sary discussion  of  the  case. 

The  conclusions  of  law,  if  stated  at  all,  are  only  stated  in- 
ferentially,  and  in  connection  with  the  findings  of  facts.  The 
principal  matter  for  the  Referee's  decision  was  whether  a  full 
settlement  between  the  garnishee  and  the  defendant  had  been 
made.  A  receipt  in  full  was  produced  in  evidence,  which 
receipt  was  disregarded  by  the  Referee,  without  any  satisfac- 
tory finding  of  either  law  or  fact  in  regard  to  it.  While  a 
receipt  of  this  kind  is  not  conclusive,  yet  it  is  always  prima 
faeie  evidence  of  a  settlement,  and  should  only  be  set  aside 
for  weighty  reasons,  especially  after  a  lapse  of  years,  and  the 
reasons  should  be  fully  and  clearly  stated.  Fraud,  accident 
or  mistake  would  be  sufficient  to  avoid  such  an  instrument, 
but  in  such  case  the  cause  of  avoidance  should  distinctly 
appear. 

We  do  not  regard  the  report  of  the  Referee  as  even  a  sub- 
stantial compliance  with  the  Act  of  Assembly,  and  for  this 
reason  the  judgment  entered  upon  it  must  be  reversed. 

The    judgment  is   reversed    and   a  procedendo 
awarded. 


In  re  Opening  of  Pearl  Street. 

1.  When  one  sells  and  conveys  lots  aocording  to  a  plan  which  shows 
them  to  be  on  streets,  he  must  be  held  to  have  stamped  upon  them  the 
character  of  public  streets.  This  is  sufficient  to  prove  a  dedication  of 
the  street  to  public  use. 

2.  Not  only  can  tho  purchasers  of  lots  abutting  thereon  assert  this  char- 
acter of  public  streets,  but  all  others  in  the  general  plan  may  assert  the 
same.  The  proprietor  is  in  no  condition  to  revoke  this  dedication 
afterwards. 
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January  22d,  1886.  Before  Mercur,  C.  J.,  Gordon,  Pax- 
son,  Tbunkey,  Stbrrbtt,  Grben,  and  Clark,  J.  J. 

Cbrtiorabi  to  the  Court  of  Quarter  Sessions  of  Phila- 
delphia county:   Of  January  Term,  1885,  No.  351. 

The  record  showed  the  following :  May  23d,  1888,  on  peti- 
tion, the  court  appointed  a  jury  of  six  to  view  and  report  upon 
the  propriety  of  opening  Pearl  street.  This  jury  qualified, 
proceeded  to  perform  their  duties,  and  reported  to  the  court 
February  21st,  1884,  that  "  in  their  judgment  the  state  of  im- 
provements in  the  neighborhood,  as  well  as  the  convenience  of 
adjacent  properties,  make  it  necessary  and  proper  that  the  said 
Pearl  street  should  now  be  opened  upon  the  lines  laid  down 
upon  the  city  plan." 

It  was  alleged  and  argued  before  the  jury  that  Pearl  street, 
between  Thirty-fourth  and  Thirty-fifth  streets,  had  been  dedi- 
cated to  public  use,  and  therefore  no  damages  should  be 
awarded  to  those  who  now  claimed  the  land,  viz.,  the  estate 
of  Robert  Steen,  William  Sellers  et  al. 

The  jury  found  and  reported  to  court — 

1.  Pearl  street  is  laid  out  upon  the  confirmed  plans  of  the 
city  of  PhiladelphiH,  thirty  feet  wide  between  Thirty-fourth 
and  Thirty-fifth  streets,  as  laid  out  upon  the  plan  hereto 
annexed. 

2.  By  deed,  dated  July  17,  1856,  in  Deed  Book  R.  D.  W., 
No.  88,  page  149,  &c.,  Charles  IngersoU  et  oZ.,  trustees  of  the 
one  part,  granted  and  conveyed  to  Richard  Smethurst  of  the 
other  part,  a  lot  or  piece  of  ground  described,  inter  alia: 
"thence  north  along  the  west  side  of  Thirty-fourth  street,  in- 
cluding a  street,  thirty  feet  in  width,  extending  westward 
from  Thirty-third  to  Thirty-fifth  street." 

3.  Pearl  street  is  identical  in  width  and  location  with  the 
thirty  feet  street  referred  to  in  the  foregoing  deed  of  convey- 
ance. 

4.  By  deed,  dated  May  6th,  1859,  duly  recorded,  Richard 
Smethurst  and  wife  granted  to  Robert  Steen  a  portion  of 
said  lot,  a  piece  of  ground,  described  as  follows :  "  Begin- 
ning at  the  southeast  corner  of  Baring  street  and  Thirty-fifth 
street,  thence  extending  southward  on  a  line  parallel  with 
Thirty-fourth  street,  one  hundred  and  ninety-three  feet  to  the 
middle  of  a  certain  thirty  feet  wide  street  extending  fix)ra 
Thirty-third  to  Thirty-fifth  streets,  thence  westward  along  the 
middle  of  the  said  thirty  feet  wide  street  one  hundred  and 
ninety  feet  ten  and  three  eighth  inches  to  the  east  side  of 
Thirty-fifth  street,  and  thence  northward  along  the  east  side  of 
said  Thirty-fifth  street  one  hundred  and  ninety-three  feet  six 
and  one  eighth  inches,  to  the  place  of  beginning. 

5.  In  the  year  1860  the  late  Robert  Steen  improved  the 
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property  described  in  the  above  deed  by  erecting  dwelling 
houses  on  the  Baring  street  front,  and  also  two  houses  known 
as  twin  houses  Nos.  316  and  317  N.  Thirty-fifth  street,  fronting 
on  said  Thirty-fifth  street,  and  so  arranged  with  reference  to 
the  line  of  Pearl  street,  that  the  front  on  Thirty-fifth  street, 
when  Pearl  street  is  open,  will  be,  for  No.  815  N.  Thirty-fifth 
street,  thirty  feet  two  and  three  eighth  inches,  and  for  317  N. 
Thirty-fifth  street,  thirty  feet.  Since  the  houses  have  been 
built  there  has  always  been  maintained  by  the  said  Steen  or 
his  estate  a  fence  on  the  n^iddle  line  of  Pearl  street,  extend- 
ing to  the  east  line  of  his  property,  and  that  portion  of  the 
bed  of  Pearl  street  fifteen  feet  wide  has  been  used  as  a  part  of 
the  side  yard  of  premises  315  N.  Thirty-fifth  street. 

6.  By  a  deed,  dated  June  14th,  1866,  recorded  June  19th, 
1866,  in  Deed  Book  L.  R.  B.  No.  188,  page  442,  Richard 
Smethursf  and  wife  conveyed  to  William  Sellers  and  John 
Sellers,  Jr.,  all  that  certain  lot  or  piece  of  ground  in  the 
Twenty-fourth  ward  of  the  city  of  Philadelphia,  beginning  at 
the  northeast  corner  of  Powelton  avenue  (formerly  called 
Callowhill  street)  as  now  opened  of  the  width  of  eighty  feet, 
and  Thirty-fifth  street,  thence  extending  eastward  along  the 
north  side  of  said  Powelton  avenue  four  hundred  and  thirteen 
feet  eleven  and  seven  eighth  inches  to  the  west  side  of  Thirty- 
fourth  street,  thence  northward  along  the  east  side  of  said 
Thirty-fourth  street  (including  a  street  thirty  feet  in  width, 
extending  westward  from  Thirty-third  to  Thirty-fifth  streets 
on  a  line  parallel  with  Powelton  avenue,  the  southernmost 
line  of  which  thirty  feet  wide  street  is  at  the  distance  of  one 
hundred  and  seventy-eight  feet  north  of  said  Powelton  ave- 
nue) three  hundred  and  eighty-six  feet  to  the  south  side  of 
Baring  street,  thence  westward  along  the  south  side  of  said 
Baring  street  two  hundred  feet,  thence  southward  parallel 
with  said  Tliirty -fourth  street  by  ground  now  or  late  of  Robert 
Steen,  one  hundred  and  ninety-three  feet  to  the  middle  of  said 
thirty  feet  wide  street;  thence  westward  along  the  middle  of 
said  thirty  feet  wide  street  one  hundred  and  ninety-nine  feet 
ten  and  three  eighths  inches  to  the  east  side  of  said  Thirtr- 
tif th  street ;  thence  south  along  the  same  one  hundred  and 
ninety-three  feet  six  and  one  eighth  inches  to  the  place  of 
beginning  (being  part  of  a  large  lot  of  ground  which  Charles 
Iiigersoll  et  aLj  trustees,  granted  and  conveyed  unto  the  said 
Richard  Smethurst  in  fee),  together  with  all  and  singular  the 
ways,  streets,  alleys,  passages,  etc.,  etc. 

7.  All  of  the  land  covered  by  the  last  mentioned  convey- 
ance has  been  subdivided  and  by  mesne  conveyances  granted 
and  conveyed  to  the  several  registered  owners  whose  names 
appear  on  their  respective  subdivisions  in   the    plan  hereto 
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annexed.  The  land  south  between  Powelton  avenue  and 
Pearl  street  is  vacant  and  unimproved.  The  Baring  street 
fronts  are  improved  with  dwelling  houses  from  Thirtj'-fourth 
to  Thirty-fifth  streets. 

8.  The  jury,  under  the  facts  herebefore  stated,  have  not 
recognized  any  dedication  of  Pearl  street,  because  they  found 
none,  certainly  not  previous  to  the  Steen  title;  and  believing 
that  they  have  the  power  to  inquire  as  to  the  damages  before 
determining  the  primary  question  of  opening  the  street,  they 
have  accordingly  covered  the  entire  question,  rather  than  to 
subject  the  city  to  the  expense  of  another  jury,  which  might 
be  asked  for  that  purpose. 

They  therefore  assessed  and  reported  damages  to  be  paid  to 
the  sureties  of  the  Steen  estate  and  to  the  other  property- 
holders. 

The  city  of  Philadelphia  excepted  to  the  report  of  Viewers, 
and  filed  the  following  returns: 

1.  Because  by  deed,  dated  July  17th,  1858,  recorded  in  Deed 
Book  R.  D.  W.,  No.  88,  page  149,  &c.,  Charles  IngersoU  et  al., 
trustees,  &c.,  granted  and  conveyed  to  Richard  Smethurst 
(grantor  of  the  late  Robert  Steen,  now  deceased),  the  land 
situate  between  and  bounded  by  Callowhill,  Baring,  Thirty- 
fourth  and  Thirty-fifth  streets,  describing  by  metes  and  bounds 
"a  street  thirty  feet  in  width,  extending  westward  from 
Thirty-third  street  to  Thirty-fifth  street  on  a  line  pamllel 
with  said  Callowhill  street  (the  southernmost  side  of  said 
thirty  feet  wide  street  is  at  the  distance  of  178  feet  north  of 
said  Callowhill  street),  being  identical  with  Pearl  street,  and 
the  said  street  was  thereby  dedicated  to  public  use. 

2.  Because  the  estate  of  Robert  Steen,  deceased,  holds  title 
to  the  land  for  the  taking  of  which  damages  have  been  awarded, 
subject  to  the  public  right  of  way  civer  said  thirty  feet  wide 
street  from  Thirty-third  to  Thirty-fifth  streets. 

William  Sellers,  John  Sellei-s,  and  other  property  owners 
on  this  line  of  Pearl  street,  also  excepted,  as  follows : 

1.  To  so  much  of  the  report  of  said  jury  as  relates  to  the 
Consideration  and  determination  by  the  jury  of  the  question 
of  damages  for  the  opening  of  the  said  street  and  apportion- 
ment of  benefits  by  reason  of  such  opening. 

2.  To  so  much  of  the  report  of  said  jury  as  finds  that  the 
owners  of  the  property,  late  of  Robert  Steen,  deceased,  will 
sustain  damages  to  the  net  auiount  of  $1,711. 

8.  To  so  much  of  the  finding  of  said  jury  as  awards  the  said 
sum  of  $1,711  to  the  trustees  of  the  estsite  of  said  Robert 
Steen.  deceased. 

4.  To  so  much  of  the  finding  of  said  jury  as  directs  the  pay- 
ment of  said  damages,  or  any  part  thereof,  by  the  following 
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owners  of  property  abutting  on  said  Pearl  street,  between 
Thirty-fourth  and  Thirty-fifth  streets,  to  wit:  Elizabeth  A. 
Emory,  Lewis  Emory,  Jr^  Jessie  S.  Colton,  Enoch  Lewis, 
William  Sellers  et  a?.,  Everett  Webster,  Henry  K.  Smith, 
William  G.  Steel,  Caroline  A.  Laughlin,  Elizabeth  C.  Halli- 
day,  Harriet  M.  Claxton. 

5th.  To  the  finding  of  said  jury  that  the  said  Pearl  street 
was  not  dedicated  to  the  city  as  and  for  a  public  street  of  the 
width  of  thirty  feet  from  Thirty-third  street  to  Thirty-fifth 
street. 

6th.  To  the  award  of  any  damages  by  reason  of  the  opening 
of  the  said  street. 

By  opinion,  filed  October  21st,  1884,  Mitchell,  J.,  over- 
ruled and  dismissed  the  first  exception  of  William  Sellers  and 
others,  holding  that  the  Act  of  May  14th,  1874.  P.  L.  174,  in 
reference  to  the  opening  of  roads  and  the  duties  of  Viewers, 
applies  to  the  county  of  Philadelphia. 

After  hearing,  the  Court  made  the  following  decree: 

And  now,  this  twenty-eighth  day  of  January,  1885,  this 
court  having  by  decree  of  October  21st,  1884,  overruled  and 
dismissed  the  first  exception  filed  by  William  Sellers  et  al., 
and  this  matter  having  been  argued  upon  the  report  of  the 
jury  of  view  and  exceptions  thereto  filed  on  behalf  of  the  City 
of  Philadelphia  and  of  WHliam  Sellers  et  al.,  it  is  ordered,  ad- 
judged and  decreed,  that  the  first  and  second  exceptions  filed 
by  the  City  of  Philadelphia  be  sustained,  and  that  the  second, 
third,  fourth,  fifth  and  sixth  exceptions  filed  by  William  Sell- 
ers et  al.be  sustained;  and  the  court  being  of  the  opinion  that 
by  reason  of  the  facts  found  by  the  jury  of  view,  as  to  the  cov- 
enants by  the  grantors  of  Robert  Steen,  and  as  to  the  recitals 
in  the  deeds  of  conveyances  by  said  grantors,  referring  to  a 
thirty  feet  wide  street,  now  known  as  Pearl  Street,  there  is  no 
right  in  the  owners  of  the  property  late  of  said  Robert  Steen 
to  recover  damages  for  the  opening  of  said  Pearl  Street. 

It  is  further  ordei*ed,and  decreed  that  the  report  of  the  jury 
of  view  finding  that  Pearl  Street  shall  now  be  opened  upon 
the  lines  laid  down  upon  the  city  plan  to  public  use  as  a  high- 
way of  the  City  of  Philadelphia  be  confirmed,  and  said  street 
as  laid  down  on  said  plan  is  ordered  to  be  opened. 

The  trustees  of  Robert  Steen  thereupon  took  this  writ  of 
certiorari,  assigning  for  error  the  sustaining  of  the  several  ex- 
ceptions and  the  decree. 

Robert  H.  McQ-rath  (D.  R.  FcUterson  with  him),  for  the 
plaintiffs  in  error. — The  assignments  of  error  present  practi- 
cally but  one  question:  "Has  the  land  in  the  bed  of  Pearl 
Street,  between  Thirty-fourth  and  Tliirty-fifth  Streets,  been 
dedicated  to  public  use  ?  " 
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Now,  while  no  particular  form  or  ceremony  is  necessary  in 
the  dedication  of  land  to  public  use,  the  assent  of  the  owner  is 
required;  and  also  the  fact  of  the  land  being  used  for  the 
purposes  intended,  by  the  appropriation.  User  is  not  essential 
if  there  is  assent,  but  the  intention  to  dedicate  must  exist, 
either  express  or  implied:  City  of  Cincinnati  v.  White,  6 
Peters,  440;  In  re  82d  Street,  19  Wend,  128;  Jarvis  v.  Dean, 
3  Bingham,  447 ;  GriflSn's  Appeal,  42  Leg.  Int.,  487.  A  care- 
ful examination  of  the  case  will  show  that  the  facts  of  this 
case,  the  grant  of  a  lot  on  a  street  laid  out  but  not  opened, 
were  held  not  to  be  a  dedication  to  public  use,  and  the  claim- 
ant was  entitled  to  damages  for  the  value  of  the  land  taken 
for  the  street. 

This  is  also  the  view  taken  by  the  court  In  re  Thirty- 
Second  Street,  19  Wendell,  128, 180 ;  Schenley  v.  City  of  Al- 
legheny, 12  Casey,  59,  62,  where  the  street  had  been  opened 
and  used,  and  the  continued  use  permitted :  Ti-ansue  v.  Sell. 
14  W.  N.  C,  897,  where  the  alley,  "  was  actually  opened  and 
used  for  several  years  as  a  public  alley  :"  Kopf  v.  Utter,  5 
Out.,  27,  where  there  had  also  been  a  user  of  the  street :  In 
re  Story  Street,  11  Phila.,  466. 

In  re  Berks  Street,  88  Leg  Int.,  252,  where  the  evidence 
showed  the  land  of  the  street  for  many  years  had  been  aban* 
doned  to  the  public,  and  for  thirteea  yeara  no  taxes  had  been 
paid  on  it. 

City  V.  Ash,  88  Leg.  Int.,  292,  the  description  was  "  to  a 
street  intended  to  be  opened,"  together  with  the  use  of  said 
street,  etc.  It  was  held  a  dedication  because  the  deed  calls 
for  a  street  the  free  use  of  which  is  granted,  and  because  the 
testimony  of  the  owner  of  the  land  showed  that  he  bad  set 
apart  the  street  to  public  use,  and  the  subsequent  owner  took 
it  with  knowledge  of  the  fact. 

It  is  submitted,  however,  that  the  question  presented  by 
this  record  has  been  decided  In  re  Forbes  Street,  20  P.  F.  S., 
187  ;  see  also  In  re  Thirty-second  Streej^  19  Wend.,  128. 

John  Q-.  Johnson  (^Joseph  B,  Rhoads  with  him),  for  defen- 
dants in  error. — It  has  always  been  thought  that  the  mention 
of  a  street  as  a  boundary  amounted  to  a  dedication,  although 
there  is  a  reason  for  the  mention  in  such  a  case,  apart  from  an 
intention  to  dedicate.  What  possible  reason  was  there  in  the 
present  case  to  mention  the  street  in  the  description  of  a  line 
which  commenced  south  and  ran  north  of  it? 

In  our  case  the  street  was  not  on  the  public  plan  at  the 
date  of  the  deed  to  Steen,  and  there  was  not  even  that  reason 
for  referring  to  it. 

When  one  who  is  the  proprietor  of  the  portion  of  the  town 
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in  which  the  lands  he  sells  and  conveys  the  lots  according  to  a 
plan  which  shows  them  to  be  on  a  street  or  alley,  it  creates  an 
implied  covenant  of  the  existence  of  the  street  or  allev :  Tran- 
sue  V.  Sell,  14  W.  N.  C,  897 ;  Trutt  v.  Spotts,  6  Norris,  341. 

In  Birmingham  v.  Anderson,  12  Wright,  258,  it  was  said: 
**It  has  been  the  practice  in  this  country  in  laying  out  towns 
to  have  the  plat  surveyed  and  a  plan  made  in  accordance  with 
the  survey,  designating  the  streets,  public  squares,  and  open 
spaces  left  for  streets,  wards,  or  any  other  public  purpose. 
The  streets,  squai*es,  and  open  spaces  are  thus  dedicated  to  the 
public  by  the  proprietors  of  the  soil,  whether  they  be  the  State 
or  private  individuals." 

The  careful  opinion  of  Judge  Allison,  In  re  Story  Street, 
11  Philadelphia,  466,  cites  many  valuable  authorities  on  this 
subject,  and  decides  that  the  sale  of  a  lot,  part  of  a  larger 
tract,  bounded  by  a  street,  amounts  to  a  dedication  of  the 
site  of  such  street  to  the  public  use. 

In  Baker  t;.  Chester  Gas  Company,  ,28  P.  F.  Smith,  117,  it 
was  held  that  conveyances  recognizing  a  street  amounted  to  a 
dedication  of  the  same. 

In  Schenly  v.  The  Commonwealth,  12  Casey,  62,  dedication 
to  the  public  use  wns  inferred  from  the  making  of  leases  and 
deeds  which  called  for  the  street. 

Wm.  H.  Addicks  and  Ohas.  F,  Warwick^  for  the  city  of 
Philadelphia,  presented  the  following:  And  now,  January 
22d,  1886,  on  behalf  of  the  city  of  Philadelphia,  it  is  respect- 
fully suggested  that  the  record  in  this  cause  presents  a  ques- 
tion of  jurisdiction  in  the  court  below,  to  wit,  the  power  of 
said  court  to  appoint  a  jury  of  view  upon  petition  under  the 
Act  of  1886,  and  cognate  statutes  in  that  part  of  the  County 
of  Philadelphia,  late  the  District  West  Philadelphia,  with 
power  in  said  jury  to  perform  the  functions  both  of  a  jury 
to  lay  out  or  open,  and  of  a  jury  to  assess  damages  in  one  and 
the  same  proceeding. 

This  question  is  raised  by  the  dismissal  of  the  first  excep- 
tion of  William  Sellers  et  al.,  and  the  sustaining  of  the  first 
and  second  exception  of  the  City  of  Philadelphia,  and  the 
orders  and  final  decree  which  it  is  prayed  may  be  finally 
afiSrmed. 

They  asked  that  they  might  be  heard  upon  the  matter. 

The  court  declined  to  hear  them,  holding  that  they  had  no 
standing  in  the  case. 

The  opinion  of  the  court  was  filed  February  1st,  1886. 

Per  CURLA.M.  The  evidence  wassufl&cient  to  prove  a  dedi- 
cation of  the  street  to  public  use :  Trutt  v.  Spotts,  87  Pa.  St., 
841;  Transue  v.  Sell,  14  W.  N.  C,  897. 
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To  hold  otherwise  would  enable  the  proprietor  of  a  body  of 
lands  which  he  sells  in  lots  to  perpetrate  a  gross  fraud.  When 
he  sells  and  conveys  the  lots  according  to  a  plan  which  shows 
them  to  be  on  streets,  he  must  be  held  to  have  stamped  upon 
them  the  character  of  public  streets. 

Not  only  can  the  purchasers  of  lots  abutting  thereon  assert 
this  character,  but  all  others  in  the  general  plan  may  assert 
the  same.  The  proprietor  is  in  no  condition  to  afterwards 
revoke  this  dedication. 

It  follows  that  there  is  no  error  in  the  conclusion  at  which 
the  court  arrived,  nor  in  the  decree  which  it  made. 

Judgment  aflSrmed. 


Appeal  of  Washington  and  Lee  University. 

Where  there  are  two  parties  claiming  a  le^pcy,  neither  of  whom  bear 
the  name  of  the  legatee  in  the  will,  and  it  is  uncertain  which  is  the  one 
intended  by  the  testator,  if  either,  it  must  be  determined,  bv  a  con- 
sideration of  all  the  language  used,  and  by  proof  of  all  the  facts  and 
surrounding  circumstances. 

January  22d,  1886.  Before  Merour,  C.  J.,  Gordon,  Pax- 
son,  Trunkey,  Sterrett,  Green  and  Clark,  JJ.     . 

Appeal  from  the  Orphans'  Court  of  Philadelphia  $ounty : 
Of  January  Term,  1885,  No.  388. 

This  was  an  appeal  by  the  Washington  and  Lee  University 
from  the  decree  of  the  Orphans'  Court  of  Philadelphia  county, 
in  the  matter  of  the  distribution  of  the  estate  of  Asa  Packer, 
deceased,  upon  the  account  of  his  executoi-s.  This  decree  con- 
firmed the  adjudication  of  the  Auditing  Judge,  upon  excep- 
tions thereto  by  the  appellants,  awarding  a  legacy  given  by 
the  decedent's  will  to  Washington  College,  Lexington,  Vir- 
ginia, to  the  Virginia  Military  Institute  instead  of  to  the 
appellants,  both  of  whom  claimed  that  legacy  as  the  intended 
donees. 

The  facts  suflSciently  appear  from  the  opinion  of  the  Audit- 
ing Judge,  Hanna,  p.  J.,  and  the  opinion  of  the  Court  over- 
ruling, the  exceptions  to  the  adjudication.  The  following  is 
the  opinion  of  the  Auditing  Judge. 

The  testator  further  directed  the  trustees  to  pay  out  of  the 
income  of  the  estate  certain  pecuniary  legacies,  specifically 
mentioned  in  the  will. 

He  also,  by  subsequent  items,  bequeathed  other  pecuniary 
legacies,  which  are  paj'-able  out  of  the  principal  of  the  estate 
included  therein,  being  the  following: — 
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"  And  to  the  trustees  of  Washington  College,  Lexington, 
Virginia,  the  sum  of  $4,000. 

**  And  I  also  direct  that  the  bond  of  the  Wasliington  Col- 
lege, Lexington,  Virginia,  now  held  by  me,  for  $1,000,  shall 
be  surrendered  and  cancelled  by  the  trustees,  thus  making  the 
legacy  to  that  college  $5,000." 

The  only  contention  before  the  Auditing  Judge  arose  as  to 
the  award  to  be  made  of  this  legacy. 

On  the  one  hand  it  was  claimed  by  Mr.  Dallas,  on  behalf  of 
the  Washington  and  Lee  University  of  Lexington,  Virginia, 
and  on  the  other  it  was  claimed  by  Mr.  Gerhard,  on  behalf 
of  the  Virginia  Military  Institute  of  Lexington,  Virginia. 

It  was  conceded  that  both  of  s^id  institutions  are  located  at 
the  town  of  Lexington,  and  that  no  college  is  there  located 
denominated  "  Washington  College."  And  it  was  shown  that 
testator,  in  his  lifetime,  had  purchased  $1,000  of  the  bonds  of 
the  Virginia  Military  Institute,  taking  ten  bonds  of  the  Insti- 
tute of  $100  each,  which  he  afterwards,  in  1871,  returned,  and 
receivisd  from  the  institute  two  bonds,  each  for  $500. 

These  were  found  among  his  assets  after  his  death,  and  in- 
cluded in  the  inventory  and  appraisement,  and  produced  m 
court;  but  no  bond  of  $1,000  of  "Washington  College"  was 
discovered,  nor  were  any  ever  issued  by  the  college. 

The  question  thus  arises,  which  of  the  two  institutions  at 
Lexington,  Virginia,  was  intended  by  testator  as  the  recipient 
of  his  pounty.  It  being  evident  he  was  mistaken  as  to  the 
corporate  title  or  name  of  the  legatee  he  desired  to  benefit,  it 
becomes  a  question  of  fact  to  be  determined  by  evidence,  and 
thus  explain  the  latent  ambiguity. 

The  legacy  is  not  to  fail  because  of  the  error,  but  to  be 
carried  into  effect  if  the  object  of  the  testator  can  be  clearly 
ascertained. 

It  will  be  observed  that  neither  of  the  institutions  are  cor- 
rectly mentioned ;  nor  are  the  bonds,  which  the  testator  had 
in  his  possession  at  the  date  of  the  will,  identified. 

As  an  elementary  principle,  we  find  ''that  when  the  object 
of  a  testator's  bounty,  or  the  subject  of  disposition,  that  is, 
the  person  or  thing  intended,  is  described  in  terras  which  are 
applicable  indifferently  to  more  than  ope  person  or  thing, 
evidence  is  admissible  to  prove  which  of  the  pei^sons  or  things 
so  described  was  intended  by  the  testator":  Wigram  on 
Wills,  57. 

In  Dred  Good  v.  Needs,  2  M.  &  W.,  139,  declarations  of 
the  testator  were  admitted  in  evidence  to  show  what  person 
lie  meant  to  designate  by  the  description  of  "George  Good, 
the  son  of  Good." 

Again,  evidence  of  circumstances  from  which  the  court  may 
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conclude  what  the  testator's  intention  must  have  been  is  gen- 
erally admissible:  Theobald  on  Wills,  ch.  14,  p.  96. 

If  there  is  a  specific  gift,  as  for  instance  certain  stocks,  and 
the  testator  at  the  date  of  his  will  possessed  no  such  stock, 
but  other  stock  nearly  answering  the  description,  the  latter 
will  pass :  Id.,  102,  and  cases  cited. 

Evidence  is  also  admissible  of  the  objects  the  testator  was 
likely  to  benefit ;  for  instance,  to  which  of  two  societies,  both 
insufficiently  answering  a  certain  description,  the  testator  was 
in  the  liabit  of  subscribing:  Kil vert's  Trusts,  12Eq.,  183; 
7  Ch.,  170. 

When  a  testator  may  have  been  in  the  habit  of  calling  per- 
sons or  things  by  peculiar  names,  evidence  is  admissible  to 
show  whom  the  testator  thus  called  by  the  names  used  by 
him :  Theobald,  208. 

But  if  he  use  initials  or  letters,  this  is  a  patent  ambiguity 
which  cannot  be  explained ;  or  if  a  blank  be  left  for  the  name 
of  the  legatee  :  Id. 

But  where  the  legatee  is  inaccurately  named  or  described, 
80  that  there  is  no  one  who  fully  answers  to  the  name  or  de- 
scription, the  court  will,  if  possible,  gather  from  the  contents 
of  the  will  and  the  surrounding  circumstances  who  was 
meant:  Id.,  29. 

And  one  name  may  be  substituted  for  another  when  it  is 
manifest  that  the  name  used  was  not  intended,  but  that  a 
certain  other  name  was  necessarily  meant :  Corolly  v.  Pardon, 

1  Paige,  291 ;  Dent  v.  Pepys,  6  Mead.,  850,  cited  in  10  Bacon^s 
Abridgt.,  688. 

A  defective  designation  of  the  legatee  or  devisee  may 
always  be  repaired  by  parol  proof.  And  where  there  are 
words  of  designation  through  a  mistake  of  the  name,  the 
ambiguity  may  be  removed  by  evidence  dehors  the  will: 
Newell's  Appeal,   12   Harris,   197;    Duncan   v.  V.  Duncan, 

2  Yeates,  802 ;  Brown  v.  Brown,  6  Watts,  54. 

Where  a  legacy  is  given  to  one  by  name  it  may  be  shown 
that  another  was  intended  by  description:  Wagner's  Appeal, 
7  Wr.,  162. 

And  where  a  legatee  was  described  as  a  "  nephew,"  it  may 
be  shown  that  a  grandnephew  was  intended:  Henry  v. 
Verum,  10  Luzerne  Reg.,  105.  Parol  evidence  is  admitted  to 
prove  that  a  bequest  to  the  *'  Refuge  for  Decayed  Merchants  " 
was  intended  for  the  "  Merchants'  Fund  " :  Cresson's  Appeal, 
6  Casey,  437.  See  also  Shields'  Estate,  89  Leg.  Int.,  159; 
Appeal  of  Home  for  Blind  Women,  40  Id.,  242. 

But  such  evidence  is  only  admitted  to  identify  the  subject 
matter  of  a  devise,  when  it  is  either  ambiguous  or  uncertain 
under  the  terms  of  the  will :  Coleman  v.  Eberly,  26  Mich.,  197. 
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And  it  must  describe  the  object  of  the  testator's  bounty 
more  exactly  than  the  will  does :  Johnson's  Appeal,  8  W.  N. 
C,  62. 

Parol  evidence  being  then  admissible  in  a  ease  like  the 
present  in  order  to  ascertain  the  object  of  testator's  bounty, 
the  depositions  of  witnesses  in  support  of  the  claim  of  the 
Virginia  Military  Institute  to  the  legacy  were  offered  by  Mr. 
Gerhard. 

The  same  were  objected  to  by  Mr.  Dallas,  reserving  the 
right  also  to  offer  depositions  in  support  of  the  claim  of  the 
Washington  and  Lee  University. 

The  objection  was  overruled,  and  the  depositions  were 
admitted. 

Mr.  Dallas  then  offered  in  evidence  depositions  of  Bolivar 
Christian,  Esq.     This  was  also  admitted. 

From  the  testimony  thus  submitted,  the  Auditing  Judge 
finds  the  following  facts:  In  1866  or  1867  testator  purchased 
from  the  board  of  visitors  or  corporation  of  Virginia  Military 
Institute  $1,000  in  bonds  of  $100  each,  issued  by  said  Insti- 
tute, numbered  282  to  241  inclusive. 

Subsequently,  the  Institute  being  unable  to  pay  said  bonds 
at  maturity,  in  pursuance  of  an  Act  of  Assembly  of  Virginia, 
new  bonds  were  issued  in  amounts  of  f  100  and  $500  in  sub- 
stitution of  those  issued  by  the  board  of  visitors  in  1866.  By 
request  of  the  officers  of  the  Institute,  testator  surrendered 
the  bonds  then  held  by  him,  and  accepted  in  lieu  thereof  two 
new  bonds  of  $500  each,  and  retained  the  same  in  his  posses- 
sion until  his  death. 

The  Washington  and  Lee  University  and  the  Virginia 
Military  Institute  are  both  located  at  Lexington,  Virginia. 
The  former  is  an  ancient  institution,  having  been  founded 
more  than  a  century  ago,  and  during  its  histoiy  has  been 
known  as  Liberty  Hall,  Washington  Academy,  then  as  Wash- 
ington College,  and  since  June,  1871,  as  Washington  and  Lee 
University. 

In  1865  General  Robert  E.  Lee  was  elected  its  pjesident, 
and  continued  in  oflBce  until  his  death — October,  1870. 

On  the  other  hand,  the  Virginia  Military  Institute  was 
organized  and  incorporated  in  1889 — a  comparatively  recent 
date.  In  1864  its  buildings  were  destroyed  by  fire,  and  in 
1866,  for  the  purpose  of  raising  funds  with  which  to  rebuild, 
it  issued  the  bonds  before  mentioned. 

The  Washington  and  Lee  University  never  issued  any 
bonds;  nor  was  any  appeal  made  by  any  of  its  oflBcera  to 
the  testator  for  financial  assistance  until  some  time  in  1878, 
and  to  this  no  reply  was  made  by  him. 
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And  at  this  very  time  testator  had  in  his  possession  the  two 
$500  bonds  of  the  Virginia  Military  Institute. 

But  subsequently,  in  1876,  the  agent  of  its  board  of  trustees 
visited  testator  with  the  object  of  securing  subscription  in 
aid  of  the  Universit}',  when,  in  reply  to  his  request,  testator 
informed  him  that  he  then  held  some  bonds  of  the  institution, 
and,  notwithstanding  the  effort  of  the  agent  to  correct  the 
mistake,  testator  still  insisted  that  he  held  some  of  the  bonds, 
and  did  not  make  any  subscription  to  the  University,  saying 
he  would  consider  the  matter. 

At  the  date  of  the  interview  testator  had  already  executed 
his  will,  bearing  date  May  14th,  1875,  wherein  he  bequeathed 
this  legacy  now  in  controversy. 

It  also  appeared  that  the  two  institutions  are  very  frequently 
confounded,  not  only  by  strangers,  'but  by  residents  of  the 
state  of  Virginia,  letters  being  addressed  to  the  one  when  the 
other  was  intended,  and  even  students  applying  for  admission 
to  the  one  when  their  object  is  to  attend  the  other. 

The  testator  was  also  not  familiar  with  the  two  separate  in- 
stitutions, although  frequent  letters  had  been  received  by  him 
from  the  officers  of  the  Virginia  Military  Institute  relative  to 
the  bonds  held  by  him,  the  substitution  of  the  new  bonds  for 
the  old  issue,  and  invitations  to  him  to  attend  its  celebrations. 

These  latter,  however,  he  never  accepted,  being  at  that  time 
engrossed,  not  only  with  complicated  business  transactions, 
but  the  foundation  of  that  magnificent  monument  to  his 
beneficence  and  love  of  learning  to  which  he  has  devoted 
the  bulk  of  his  fortune — Lehigh  Univei'sity. 

And  it  is,  therefore,  not  surprising  that  he,  too,  confounded 
the  Washington  and  Lee  University,  when  asked  to  contribute 
towards  its  endowment,  with  the  institution  in  the  same  town 
whose  bonds  he  then  held  and  had  purchased  ten  years  before, 
and  payment  of  which  he  never  intended  to  demand,  but  had 
already  by  his  will,  as  he  naturally  supposed,  directed  to  be 
cancelled,  and  in  addition  had  bequeathed  to  it  $4,000. 

In  view  of  all  the  facts  proved,  the  Auditing  Judge  has 
reached*the  conclusion  tlmt  the  Virginia  Military  Institute  at 
Lexington,  Va.,  is  the  institution  intended  by  the  testator 
when  he,  through  misapprehension  and  mistake,  made  use  of 
the  name  Washington  College. 

The  legacy  of  $4,000,  with  interest  from  one  year  after  the 
death  of  the  testator,  is  therefore  awarded  to  the  trustees  or 
visitors  of  the  Virginia  Military  Institute,  to  be  paid  in  an- 
nuity bonds  of  the  Lehigh  Valley  Railroad  Company,  as 
directed  .by  the  will. 

And  the  executora  and  trustees  are  also  directed  to  cancel 
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the  two  $500  bonds  of  said  Institute,  and  deliver  the  same  to 
the  proper  oflSeers  thereof. 

The  collateral  inheritance  tax  upon  said  legacy  to  be  first 
paid  by  said  legatee. 

The  following  is  the  opinion  of  the  court  sustaining  the 
adjudication  and  overruling  the  exceptions : 

It  is  an  established  principle  in  the  construction  of  wills 
that  "  for  the  purpose  of  determining  the  object  of  a  testator's 
bounty,  or  the  subject  of  disposition,  or  the  quantity  of  inter- 
est intended  to  be  given  by  his  will,  a  court  may  inquire  into 
every  material  fact  relating  to  the  person  who  claims  to  be  in- 
terested under  the  will,  and  to  the  property  which  is  claimed 
as  the  subject  of  disposition,  and  to  the  circumstances  of  the 
testator,  and  of  his  family  and  affaii-s,  for  the  purpose  of  ena- 
bling the  court  to  identify  the  person  or  thing  intended  by  the 
testator,  or  to  determine  the  quantity  of  interest  he  has  given 
by  his  will.  And  this  is  true  of  every  other  disputed  fact, 
respecting  which  it  can  be  shown  that  a  knowledge  of  extrin- 
sic facts  can  in  any  way  be  made  ancillary  to  the  right  inter- 
pretation of  a  testator's  words  " :  Wigram  on  Interpretation 
of  Wills,  Prop.  V.  "And  in  all  cases  in  which  a  difficulty 
arises  in  applying  the  words  of  a  will  to  the  thing  which  is 
the  subject-matter  of  the  devise,  or  to  the  person  of  the  de- 
visee, the  diflSculty  or  ambiguity  which  is  introduced  by  the 
admission  of  extrinsic  evidence  may  be  rebutted  and  removed 
by  the  production  of  further  evidence  upon  the  same  subject, 
calculated  to  explain  what  was  the  estate,  or  subject-matter, 
really  intended  to  be  devised,  or  who  was  the  person  really 

intended  to  take  under  the  will ;  and  this  appears to 

be  the  extent  of  the  maxim,  ^Ambiguitai  verborum  latens  veri- 
ficatione  suppletur ' " :  Per  TiNDAL,  C.  J.,  in  Miller  v.  Travers, 
8  Bing.,  244. 

In  the  case  now  before  us  the  evidence  discloses  the  follow- 
ing facts : 

In  1866,  Judge  Packer,  the  testator,  was  called  upon  at  his 
office  in  Mauch  Chunk,  by  Colonel  Lyell,  Professor  of  Mathe- 
matics in  the  Virginia  Military  Institute,  a  school  in  Lexing- 
ton, Va.,  and  solicited  to  advance  moneys  to  aid  in  re-building 
the  college  edifice  which  had,  a  year  or  two  before,  been  de- 
stroyed by  fire.  He  received  his  visitor  very  kindly,  expressed 
an  interest  in  the  object  of  his  mission,  and  regretted  that  the 
time  was  an  inopportune  one,  for  the  reason  that  he  was  him- 
self "  trying  to  build  a  school "  (Lehigh  University),  and  upon 
that  very  day  had  been  required  to  pay  $50,000  towards  it. 
But  he  did  not  refuse  aid  on  that  account.  Turning  to  his 
clerk,  he  asked,  "  Can't  we  do  something  for  this  school  ?  '* 
and  being  told  that  $1,000  could  be  spared,  he  gave  his 
1  Ameuman— 87 
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cbeck  for  that  sum,  with  a  tone  of  apology  for  its  small- 
ness.  In  return  there  were  piven  to  hira  ten  bonds  of  the 
Virginia  Military  Institute  for  #100  each. 

A  few  days  after  this,  General  Smith,  the  superintendent 
of  the  school,  wrote  to  him  to  express  his  thanks  for  "  the 
kind  aid  extended  to  the  institution, the  more  valu- 
able   because  it  enabled  them    to   complete  part  of 

the  work,  and  to  provide  shelter  for  the  corps  of  cadets 
before  the  winter  set  in."  It  was  added  that  the  aid  was 
especially  *'  precious   because   it  was   the   only  subscription 

received  from    friends   in    the    North."     There  was 

also  a  pressing  invitation  for  a  visit  at  the  examinations  in 
the  July  following. 

Three  years  later.  General  Smith  wrote,  asking  him  "  on 
behalf  of  the  Board  of  Visitors  and  Faculty,"  to  be  present 
at  the  annual  examination  in  July.  "  You  will  be  the  guest 
of  the  institution,"  it  was  said,  "  and  your  visit  would  affoni 
us  a  fitting  occasion  to  recognize  the  kindness  which  you  have 
so  liberally  extended  to  us."  And  on  the  10th  of  June,  1871, 
General  Smith  wrote  to  ask  that  the  ten  bonds  for  $100  each 
might,  in  pursuance  of  the  provisions  of  a  recent  Act  of  tlie 
Virginia  Legislature,  be  exchanged  for  two  of  J500  each,  at 
the  same  time  renewing  the  invitation  to  visit  the  school  as 
the  guest  of  the  board  on  the  4th  of  July  following,  and  say- 
ing further:  "Your  active  interest  in  the  cause  of  educa- 
tion, and  particularly  in  the  material  progress  which  this 
school  has  cultivated,  would  add  great  gratification  to  our 
board  to  have  you  present."  The  invitation  was  not  accepted, 
but  the  bonds  were  exchanged  as  requested. 

In  1878,  Bolivar  Christian,  Esq.,  one  of  the  trustees  of  the 
Washington  and  Lee  University,  another  institution  of  learn- 
ing in  Lexington,  Va.,  wrote  to  Judge  Packer.  This  letter 
expressed  gratification  at  the  interest  taken  by  the  latter  "  in 
the  cause  of  education,"  and  asked  attention  to  the  effort  that 
Washington  College  was  making  to  increase  its  endowment. 
It  referred  to  the  interest  taken  by  the  Scotch-Irish  settlers  in 
Pennsylvania,  and  by  General  Washington,  in  the  institution ; 
and  ended  by  asking  him  to  ^^  bear  it  in  mind  and  to  aid  it  by 
donation  or  bequest." 

There  was  no  reply  to  this  letter,  but  when  the  will  was 
proved,  it  was  found  to  contain  the  following  bequest,  under 
which  the  present  controversy  arises : 

"  I  also  give  and  bequeath to  the  trustees  of  Wash- 
ington College,  Lexington,  Virginia,  the  sum  of  $4,000.  And 
I  also  direct  that  the  bond  of  the  Washington  College,  Lex- 
ington, Virginia,  now  held  by  me,  for  $1,000,  shall   be  sur- 


Digitized  by  VjOOQIC 


1886]  OF  PENNSYLVANIA.  579 

[Appeal  of  Washington  and  Lee  Universitj.] 

rendered  and   cancelled   by  th«   trustees,  thus  making  thb 
legacy  to  that  college  $5,000." 

The  will  was  dated  May  13th,  1876,  and  there  was  a  codicil, 
refemng  to  its  provisions,  dated  May  22d,  1877. 

The  testator  held  no  bond  of  the  Washington  College,  nor 
did  he,  so  far  as  the  evidence  shows,  ever  hold  a  bond  of 
any  college  at  Lexington,  Virginia,  for  $1,000.  But  he  did 
hold,  Jind  continued  to  hold  until  the  time  of  liis  death,  the 
two  bonds  of  the  Virginia  Militar}'  Institute  amounting  to 
$1,000,  and  there  can  be  no  doubt  that  these  were  the  bonds 
referred  to.  He  had  acquired  them,  not  as  an  investment, 
but  for  the  purpose  of  aiding  a  school  nee<ling  assistance.  To 
a  man  of  his  large  fortune,  the  amount  given  was  but  a  trifle. 
The  bonds  were  evidently  not  before  him  when  the  will  was 
made ;  and  it  is  not  at  all  surprising  that  he  should  refer  to 
them  inaccurately,  and,  under  the  circumstances,  even  make 
a  mistake  in  the  name  of  the  institution  from  which  he  had 
i*eceived  them. 

How  is  the  difficulty  to  be  solved  ? 

As  the  case  was  presented  at  the  argument  our  impression 
was  that  the  name  should  govern,  and  that  the  award  should 
have  been  to  the  Washington  and  Lee  Univereity,  whose  cor- 
porate title,  until  1871,  was  Washington  College — ^now  its 
popular  designation.  But  a  more  careful  consideration  has 
led  us  to  a  different  conclusion,  the  reasons  for  which  may  be 
briefly  stated. 

It  is  clear  that  the  testator  intended  to  benefit  but  a  single 
institution,  and  the  money  cannot  be  given  to  one  and  the 
bonds  to  another.  He  declares,  after  directing  the  surrender 
of  the  bonds,  that  there  will  thus  be  a  "  legacy  to  that  college 
of  $5,000. 

It  is  equally  clear  that  the  bonds  cannot  be  given  to  the 
Washington  and  Lee  University.  They  can  only  be  '*  surren- 
dered" to  the  obligor;  and  their '* cancellation  *' would  pre- 
vent the  gift  to  the  Washington  and  Lee  University,  if  it  was 
intended  as  "  that  college,"  from  being  $5,000.  A  construc- 
tion which  will  defeat  any  part  of  the  will  is  not  to  be  adopted 
if  one  is  possible  which  will  sustain  it  as  an  entirety. 

it  is  well  settled  that  while  a  mistake  in  the  name  of  a 
legatee  (except  in  certain  very  rare  instances)  cannot,  where 
any  oue  having  the  name  was  known  to  testator,  be  corrected, 
if  the  name  alone  is  employed  in  the  will,  it  is  otherwise 
where  both  name  and  description  are  given,  for  in  that  case 
the  context  furnishes  the  means  of  making  the  correction,  and 
whatever  is  found  to  be  erroneous  is  simply  rejected.  The 
maxim  is  faha  demonntratio  non  nocety  and  the  falsity  may  be 
shown  to  be  either  in  the  name  or  in  the  description :  Kyail  t^. 
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Hannam,  10  Beav.,  536  ;  In  re  Rickett,  11  Har.,  299 ;  Stock- 
dale  V.  Bushley,  19  Ves.,  881 ;  Doe  v.  Huthwaite,  8  B.  &  Aid., 
682;  Bhindell  v.  Gladstone,  1  Phil.,  279;  8.  C,  1.  H.  L.  Cas., 
778 ;  Wagner's  Appeal,  7  Wr.,  102.  And  there  is  no  presump- 
tion in  favor  of  the  name  more  than  the  description :  Per 
Lord  Campbell,  in  Drake  v,  Drake,  8  H.  L.  Cas.,  179. 

The  testator  knew  that  he  had  befriended  a  struggling  school 
in  Lexington,  Virginia,  and  that  he  held  its  bonds.  Its  oflS- 
cers  regarded  him  as  a  benefactor,  and  had  invited  him  to  be 
their  guest.  He  had  expressed  an  interest  in  its  welfare,  and 
had  intimated  that  what  he  had  done  was  less  than  he  desired 
to  do.  The  name  was  forgotten  or  mistaken,  but  the  direc- 
tion to  surrender  and  cancel  the  bonds  could  only  apply  to  it, 
and  the  identity  of  the  intended  beneficiary  was  thus  unmis- 
takably indicated.  The  mistake  as  to  the  name  was  naturally 
accounted  for  by  the  application  made  to  him  in  1873  by  the 
Washington  and  Lee  University  for  aid  by  donation  or  bequest. 
He  had  had  no  previous  communication  with  this  institution, 
but  it  was  in  Lexington,  Virginia,  and  he  would  be  apt  to 
take  it  for  granted  that  it  was  the  one  which  had  already  been 
the  recipient  of  his  generosity,  not  knowing  that  this  small 
town  contained  two  institutions  of  learning.  "  Washington  " 
was  a  name  which  would  remain  in  his  memory,  but  the  name 
was  not  the  important  feature ;  the  college  whose  bonds  he 
held  was  present  in  his  mind.  The  case  thus  falls  within  the 
principle  of  the  maxim,  ^^Prcesentia  corporis  tollit  errorem 
nominis.^'  If  a  legacy  is  given  "  to  John  omith,  the  tenant  of 
my  farm  at  A.,''  the  tenant  might  take  if  his  name  should  be 
Thomas  Robinson,  even  if  the  legacy  should  be  claimed  by  a 
John  Smith,  the  latter  never  having  been  my  tenant  at  all. 

That  the  testator  labored  under  a  mistake  as  to  the  name  of 
the  college  whose  bonds  he  held  is  shown  aflSrmatively  by  the 
testimony  of  General  Lilley,  who  called  upon  him  on  behalf 
of  the  Washington  and  Lee  University  in  1876  (after  the  exe- 
cution of  the  will),  and  to  whom  he  declared,  in  spite  of  the 
assurances  that  it  could  not  be,  as  none  had  been  issued,  that 
he  ''already  held  some  of  its  bonds ; "  an  impression  no  doubt 
strengthened  by  the  singular  circumstance  that  the  gentlemen 
calling  upon  him  on  behalf  of  each  institution,  were,  or  had 
been  officers  in  the  Confederate  service,  both  of  whom  had 
lost  an  arm,  and  having  names  so  near  alike  (Lyell  and  Lilley) 
that  he  might  naturally  believe  they  were  the  same  individual. 

Upon  the  whole,  we  are  of  opinion  that  the  conclusion 
reached  by  the  Auditing  Judge  was  the  correct  one,  and  the 
exceptions  are  therefore  dismissed. 

The  legacy  of  $4,000,  with  interest  from  one  year  after  the 
death  of  the  testator,  is  therefore  awarded  to  the  trustees  or 
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visitors  of  the  Virginia  Military  Institute,  to  be  paid  in  an- 
nuity bonds  of  the  Lehigh  Valley  Railroad  Company,  as 
directed  by  the  will.  And  the  executors  and  trustees  are  also 
directed  to  cancel  the  two  $500  bonds  of  said  Institute,  and 
deliver  the  same  to  the  proper  oflBcers  thereof. 

The  appellee  thereupon  took  this  writ,  assigning  for  error, 
inter  alia^  the  entering  of  the  decree  in  this  case. 

Dallas  (^Crawford  with  him),  for  appellant. — The  only  be- 
quest is  to  "Washington  College."  The  only  inquiry,  there- 
fore, is  as  to  the  identity  of  the  object  so  designated.  The 
designation  is  scarcely  inaccurate.  It  is  not  at  all  equivocal. 
It  is  inaccurate  only  because  the  corporate  name  of  Washing- 
ton College  happens  to  have  been  changed.  It  is  not  equivo- 
cal, because  there  are  not  two  persons  to  each  of  whom  that 
designation,  or  any  part  of  it,  may,  with  equal  aptness,  be 
applied. 

Ist.  An  equivocation  arises  only  "if  there  are  several  per- 
sons who  accurately  answer  the  whole  description,"  or  "  if 
part  of  the  description  applies  equally  to  two  persons,  and  the 
rest  of  it  applies  to  no  one : "  Tlieobald  on  Wills,  210 ;  1  Jar- 
man  on  Wills,  872,  874;  Hawkins  on  Wills  (Sword's  ed.),  8 
etseq.;  Johnson's  Appeal,  3  W.  N.  C,  52.  Evidence  cannot 
be  received  to  support  the  claim  of  a  person,  in  opposition  to 
that  of  another  exactly,  or  more  nearly,  answering  to  all  the 
particulars  in  the  description :  "  1  Jarman  on  Wills,  872 ; 
Theobald  on  Wills,  207;  Appel  v.  Byers,  88  Leg.  Int.,  479; 
and  Appeal  of  Home  for  Blind  Women,  40  Id.,  242. 

"  If  the  person  to  take  be  not  in  some  sort  described  in  the 
devise,  evidence  will  not  be  admitted  to  show  who  was  in- 
tended,   but  where  there  are  words  of  designation, 

though  a  mistake  of  the  name,  the  ambiguity  may  be  removed 
by  evidence  dehors  the  will."  This  is  peculiarly  applicable  to 
bequests  to  corporations :  Newell's  Appeal,  12  Harris,  199. 
The  Institute  cannot  take,  and  we  must  adopt  that  descrip- 
tion which  will  give  the  will  effect:  Coleman  v.  Eberly,  26 
P.  F.  S.,  208. 

If  an  accurate  name  is  used,  evidence  is  not  admissible  to 
ascertain  the  person  to  take,  if  there  is  a  person  to  whom  it 
correctly  applies :  Theobald  on  Wills,  207 ;  Westlake  v.  West- 
lake,  4  Barn.  &  Aid.,  65  (6  Eng.  C.  L.  Rep.,  888).  "In  no 
instance  has  a  total  blank  for  the  name  been  filled  up  by  parol 
evidence:"  1  Jarman  on  Wills,  375;  but  in  the  present  case, 
the  Military  Institute  asks  even  more — that  its  name  shall  be 
written  over  an  erasure  (now  to  be  made)  of  the  name  "  Wash- 
ington College,"  as  it  occurs  in  two  places.  "Parol  evidence 
is  not  admissible  against  the  expressied  effect : "  Hurst  v.  Beach, 
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5  Mad.,  221,  and  Best  v.  Hammond,  5  P.  F.  S.,  413;  Shellv  v. 
Bryer,  1  Jac,  207  (4  Eng.  Oh.  Rep.,  208).  A  new  devisee 
cannot  be  imported  into  the  will  by  evidence  :  Miller  v.  Trav- 
erse, 8  Bin^.,  239  f  21  Eng.  Com.  Law  Rep.,  292)  ;  Good  v. 
Needs,  2  Mees.  &  Wels.,  137 ;  Wiisthoff  v.  Dracourt,  8  Watts, 
243 ;  Brown  v.  Brown,  6  Id.,  54. 

Second. — In  view  of  what  has  been  said,  it  is  now  submitted 
that  the  only  real  question  for  evidence,  or  for  consideration, 
has  respect  solely  to  the  inaccuracy  of  the  designation  of  the 
object  of  testator's  bounty,  and  is  as  to  the  identification  of  the 
Washington  and  Lee  University  as  that  object. 

It  is  submitted  that  Washington  and  Lee  University  has 
been  identified  as  Washington  College,  by  the  evidence  which 
has  established : — 

Ist.  That  it  is  the  same  legal  entity — ^the  same  corporation 
— whose  coi'porate  name  was  for  a  long  time,  and  until  quite  a 
recent  date,  "Washington  College;"  there  not  being,  and 
never  having  been,  anv  other  corporation  of  the  same,  or  even 
of  a  similar  name:  The  Hospital  v.  Knight,  21  Law  J.  Rep. 
(N.  S.),  Chanc,  537— S.  C.  11  Eng.  L.  &  E.  Rep.,  191 ;  Roy 
V.  Rowzie,  25  Grattan,  699 ;  Kilvert's  Trusts,  Law  Rep.,  7  Ch. 
A  pp.,  page  170. 

2d.  That  "  Washington  College  "  is  a  sufficiently  descriptive 
and  distinguishing  designation,  even  at  this  time,  of  the  cor- 
poration whose  exact  corporate  title  is  now  Washington  and 
Lee  University ;  and  does  not  at  all  designate,  distinguish,  or 
describe  any  other  person  or  corporation  whatsoever. 

A  bequest  to  "  the  trustees  or  those  who  hold  the  funds  of 
the  Theological  Seminary  at  Princeton,"  was  awarded  to  the 
**  Trustees  of  the  Theological  Seminary  of  the  Presbyteriau 
Church : "  NewelFs  App.,  12  Har.,  198.  Similar  to  the  last 
case  cited,  are  Missionary  Society's  App.,  6  Cas.,  425,  and 
Cresson's  App.,  Id.,  437. 

The  ultimate  facts  in  this  case  being  proven  indisputably, 
the  whole  question  is  unprejudiced  by  the  finding  of  the  court 
below,  as  an  inferred  fact  from  the  evidence,  and  is  entirely 
open  to  the  judgment  of  the  appellate  tribunal.  The  infer* 
enoes  or  deductions  of  the  court  below  are  always  subject  to 
review:  Biokley's  App.,  2  Brewster,  231,  Patterson's  App., 
8  Out.,  371;  Shield's  Est.,  40  Leg.  Int.,  242;  U.  S.  v.  Pugh,  9 
Otto,  269. 

John  S.  Oerhard  for  appellee. — ^A  construction  which  will 
<lefeat  any  part  of  the  will  is  not  to  be  adopted  if  one  is  possi* 
ble  which  will  sustain  it  entirely:  1  Redfield  on  Wills,  481; 
Butz  V.  Butz,  2  Peny.,  273;  Schott's  Estate,  28  P.  F.  S.,  42. 

For  the  purpose  of  determining  the  object  of  a  testator'^ 
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bounty,  or  the  subject  of  disposition,  or  the  quantity  of  inter- 
est intended  to  be  given  by  his  will,  a  court  may  inquire  into 
every  material  fact  relating  to  the  person  who  claims  to  be 
interested  under  the  will :  1  Redfield  on  Wills,  503 ;  Newell's 
Appeal,  12  H.,  197 ;  Best  v.  Hammond,  5  P.  F.  S.,  409. 

One  name  may  be  substituted  for  another  when  it  is  mani- 
fest that  the  name  used  was  not  intended,  but  that  a  cer- 
tain other  name  was  necessarily  meant:  CoroUy  v.  Pardon,  1 
Paige,  291 ;  Dent  v.  Pepys,  6  Mead,  350,  cited  in  10  Bacon*s 
Abridgt.,  538. 

A  defective  designation  of  the  legatee  or  devisee  may  always 
be  repaired  by  parol  proof.  And  where  there  are  words  of 
designation  through  a  mistake  of  the  name,  the  ambiguity  may 
be  removed  by  evidence  dehors  the  will :  Newell's  Appeal,  12 
Harris,  197 ;  Duncan  v.  V.  Duncan,  2  Yeates,  302 ;  Brown  v. 
Brown,  6  Watts,  54. 

Where  a  legacy  is  given  to  one  by  name,  it  may  be  shown 
that  another  was  intended  by  description :  Wagner's  Appeal, 
7  Wright,  102. 

It  seems  scarcely  necessary  to  dwell  further  upon  the  facts 
of  the  case,  as  nothing  is  better  settled  than  that  the  report  of 
an  Auditor  upon  the  question  of  fact,  when  confirmed  by  the 
court,  is  final  and  conclusive,  unless  there  be  flagrant  error: 
Miller's  Appeal,  6  Casey,  478 ;  Miller's  Appeal,  39  Legal  In- 
telligencer, 479. 

And  the  finding  of  an  Auditing  Judge  is  entitled  to  equal 
weight:     McConneirs  Appeal,  1  Out.,  31. 

The  opinion  of  the  court  was  filed  February  1st,  1886. 

Pee  Cubiam.  This  legacy  in  contention  was  not  given  to 
either  the  appellant  or  the  appellee  by  its  correct  name. 
Which  one  of  them  is  the  more  likely  to  have  been  intended 
by  the  testator  as  the  object  of  his  bounty,  must  be  determined 
by  a  consideration  of  all  the  language  used. 

It  cannot  be  questioned  that  he  intended  to  give  the  four 
thousand  dollars  in  cash  to  that  institution  which  was  indebted 
to  him  in  the  sum  of  one  thousand  dollars.  He  directs  the 
bond  for  $1,000  to  be  ^^surrendered  and  cancelled  by  his  trus- 
tees, thus  making  the  legacy  to  that  college  five  thousand  dol- 
lars." In  fact  he  held  two  bonds  of  $500  each,  instead  of  one 
for  $1,000,  against  the  appellee.  He  held  none  against  the 
appellant.  It  would  be  a  forced  construction  of  the  language 
to  divide  the  legacy,  when  the  whole  $5,000  was  given  to  one 
institution.  It  was  impossible  to  surrender  and  cancel  a  bond 
against  the  appellant,  as  none  such  existed.  We  therefore 
think  the  decree  is  right. 

Decree  affirmed  and  appeal  dismissed  at  the  costs 
of  the  appellant. 
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Moorhead  versus  Scofield, 

1.  A.  agreed  to  sell  to  B.  a  mining  property,  the  real  estate  and  ma- 
chineiy.  B.,  it  was  agreed,  should  have  the  right  of  possession  and 
the  product  of  the  mine  upon  his  making  the  down  payment,  nntU  the 
first  payment  should  become  due.  This  payment  was  a  certain  amount 
of  cash  and  notes,  with  secunty  for  the  balance  of  the  purchase  money. 
A.  agi'eed  to  convey  to  him  the  title  of  the  property,  upon  his  paying 
this  cash  and  secured  notes.  B.  paid  the  down  payment,  took  posses- 
sion of  the  property  and  paid  the  cash  part  of  the  first  payment,  gave 
the  notes,  but  without  the  secunty  required.  He  continued  in  posses- 
sion, but  not  having  secured  or  paid  the  notes,  the  title  of  the  property 
was  not  conveyed  to  him.  By  an  arrangement  of  B.  with  C,  he  con- 
veyed to  C.  all  of  his  own  individual  property  on  the  premises,  and  C. 
agi*eed  with  B.  to  get  A.  to  convey  to  him,  0,  the  title  to  said  mining 
property,  which  A.  did.  B.  then  brought  an  action  of  trover  and  con- 
version a^nst  A.  to  receiver  the  value  of  the  personal  property,  the 
title  of  which  he,  A.,  had  conveyed  to  C.  Held,  reversing  the  court 
below,  that  B.  had  no  cause  of  action. 

8.  To  maintain  his  action,  it  is  essential  for  a  plaintiff  in  trover  and  con- 
version to  show  tiiat  the  right  of  property  was  in  him  at  the  time  he 
commenced  his  action. 

3.  Trover  and  conversion  does  not  lie  where  the  plaintiff  has  the  pos- 
session of  the  property  of  which  the  defendant  nas  the  title,  and  the 
defendant  simply  asserts  his  right  to  dominion  by  a  sale  of  his  title, 
unaccompaniea  by  actual  taking  or  delivery  of  possession. 

January  26th,  1886.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas,  No.  2,  of  Phila- 
delphia county :  Of  July  Term,  1885,  No.  13. 

This  was  an  action  of  trover  and  conversion  (James  K, 
Scofield  against  J.  Barton  Moorhead)  for  the  conversion  of 
certain  personal  property  upon  a  mining  property  in  Georgia. 
The  plea  was:  Not  guilty. 

The  facts  of  the  case,  as  they  appeared  on  the  trial  before 
Hare,  P.  J.,  sufiBciently  appear  in  the  opinion  of  the  Supreme 
Court, 

The  defendabt  submitted  the  following  points: 

1.  That  under  the  evidence  the  verdict  must  be  for  the  de- 
fendant.    Refused.     (Second  assignment  of  error.) 

2.  That  the  plaintiff  must  prove  a  demand  for  the  property 
alleged  to  have  been  converted  prior  to  bringing  this  suit,  and 
as  no  such  demand  has  been  proven  your  verdict  must  be  for 
the  defendant.     Refused.     (Third  assignment  of  error.) 

3.  That  the  failure  of  the  plaintiff  to  comply  with  the  terras 
of  the  contract  of  September  18th,  1881,  worked  a  forfeiture 
of  the  personal  property  placed  upon  the  property  described 
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in  said  contradt,  being  the  property  alleged  in  his  suit  to  have 
been  converted,  and  your  verdict  should  be  for  the  defendant. 
Refused,     (Fourth  assignment  of  error.) 

The  court  charged  the  jury  inter  alia^  as  follows :  That  the 
payment  of  money  as  earnest,  and  the  plaintiffs  entrance  into 
the  possession  of  the  premises  with  the  consent  of  the  vendor, 
and  the  erection  of  the  improvements  in  accordance  with  the 
terms  of  the  agreement,  gave  the  plaintiff  an  equitable  interest 
in  the  pi*emises. 

This  interest  was  forfeited  by  his  subsequent  failure  to  pay 
the  instalments  of  the  purchase-money  at  the  appointed  time, 
and  gave  notes  duly  secured,  unless  the  default  was  waived 
by  the  defendant. 

[Whether  such  a  waiver  has  occurred  is  for  the  jury. 
If  you  find  that  there  has  been  an  unexplained  failure  or 
delay  in  complying  with  the  terms  of  the  agreement,  the  ver- 
dict should  be  for  the  defendant. 

If  you  render  a  verdict  for  the  plaintiff,  you  must,  in 
assessing  the  damages,  deduct  the  amount  still  due  for  the 
purchase-money  from  the  value  of  the  goods.]  (First  assign- 
ment of  error.) 

Verdict  for  the  plaintiff  for  ^2,000  and  judgment  thereon. 

At  the  suggestion  of  the  court,  the  plaintiff  filed  the  follow- 
ing release  in  the  case : 

I  hereby  agree,  upon  the  payment  of  the  above  judgment, 
the  judgment  in  this  case,  and  the  return  or  accounting  for 
my  notes  held  by  the  defendant  and  the  payment  of  costs,  to 
release  the  defendant  from  all  claims  and  demands  whatsoever, 
on  account  of  the  breach  of  any  of  the  covenants  of  the  agree- 
ment of  September  8th,  1881,  or  on  account  of  any  failure  on 
the  part  of  the  defendant  to  convey  the  real  estate  described 
in  the  said  agreement,  and  release  any  right,  title  or  interest, 
legal  or  equitable,  which  I  may  have  in  the  same. 

The  defendant  took  this  writ  assigning  for  error  the  refusal 
of  his  points,  and  that  portion  of  the  general  charge  included 
in  brackets. 

John  Q-.  Johnson  (Hood  Gilpin  with  him),  for  plaintiff  in 
error. 

It  is  not  deemed  necessary  to  discuss  any  other  assignment 
of  error  than  that  the  learned  judge  erred  in  refusing  to 
charge  that  the  verdict  should  have  been  for  the  defendant. 

1.  There  was  no  title  in  the  plaintiff  such  as  enabled  him  to 
maintain  an  action  of  trover  against  the  defendant. 

If  we  want  authority  for  the  very  elementary  principle 
wd  maintain,  it  is  to  be  found  in  Farmers'  Bank  v.  McKee,  2 
Barr.,  318. 
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2.  No  interference  with  the  possession  of  the  plaintiff  by 
Moorhead,  or  by  his  grantee,  Shallcross,  was  shown.  The  bill 
of  sale  was  nothing  more  than  the  delivery  of  a  paper  title  to 
one  who  was  fully  apprised  of  the  plaintifiTs  rights. 

In  Andrews  v.  Shattuck,  82  Barbour,  396,  it  was  held,  to 
render  a  demand  and  refusal  to  deliver  goods  equivalent  to 
direct  proof  of  a  conversion  it  must  appear  that  the  party  had 
the  actual  possession  at  the  time  of  the  demand,  and  thus  had 
power  to  comply  with  it,  or  that  he  had  before  that  time 
parted  with  the  goods  fraudulently,  with  a  view  to  evade  the 
demand,  or  for  his  own  benefit. 

In  view  of  what  is  suggested  by  the  defendant  in  error  that 
trover  lies  for  an  assertion  of  a  right  to  dominion,  not  accom- 
panied by  actual  taking  or  delivery  of  possession,  we  add  a 
few  authorities. 

The  law  is  summed  up  in  Bigelow  on  Torts,  198 :  For  inter- 
esting discussions  as  to  what  constitutes  conversions,  see 
Fowler  v.  Hollins,  L.  R.,  7  Q.  B.,  616;  Hollins  v.  Fowler,  L. 
R.,  7  H.  L.,  757 ;  England  v.  Cowley,  L.  R.,  8  Exch.,  126. 

All  of  the  cases  cited  by  defendant  in  error  are  cases  in 
which  there  was  either  physical  possession  of  the  rem  itself, 
or  of  a  bill  of  lading  representing  it,  or  where  the  defendant, 
without  taking  manual  possession,  had,  in  presence  of  the  rem^ 
asserted  control  over  it  and  refused  to  allow  the  owner  to  take 
it.  As  to  this  latter  point,  compare  the  case  of  Gibbs  v. 
Chase,  10  Mass.,  128,  cited  by  defendant  in  error,  with  Eng- 
land V.  Cowley,  L.  R.,  8  Exch.,  126. 

Charles  B,  McMichael^  for  defendant  in  error. 

1.  The  title  in  the  plaintiff  was  sufficient  to  enable  the 
plaintiff  to  recover :  Watts  v.  Lehman,  42  Leg.  Int.,  214 ; 
Winlack  v.  Geist,  42  Leg.  Int.,  298. 

2.  As  to  the  second  point,  namely,  that  there  was  no  trover 
or  conversion,  it  is  suggested  that  the  following  cases  are  iu 
point: 

The  using  a  thing  without  the  license  of  the  owner  and  also 
a  wrongful  sale  of  it  is  a  conversion :  Key  worth  v.  Hill,  3  B.  & 
A.,  687  (5  E.  C.  L.,  422) ;  Lord  Petre  v.  Henage,  12  Modern, 
620 ;  Featherstonaugh  v.  Johnson,  8  Taunt.,  237 ;  Lovell  v. 
Martin,  4  Taunt.,  799  ;  Jackson  v.  Anderson,  4  Taunt.,  24.  It 
is  sufficient  if  he  exercises  an  authority  over  the  goods  against 
the  will  and  to  the  exclusion  of  the  owner  by  an  unlawful  in- 
termeddling with  theui  or  assumes  upon  himself  the  propriety 
and  right  of  disposing  of  them:  Gibbs  v.  Chase,  10  Mass., 
128 ;  Millar  v.  Baker,  1  Met.  R.,  31 ;  Fernald  v.  Chase,  37 
Maine,  289. 
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Mr.  Justice  Gordon  delivered  the  opinion  of  the  court, 
February  15th,  1886. 

On  the  8th  day  of  September,  1881,  the  defendant  below, 
J.  Barlow  Moorhead,  and  the  plaintiff,  James  K.  Scofield, 
made  and  executed  articles  of  agreement,  the  covenants  and 
conditions  of  which  are  as  follows :  Moorhead  agreed  to  sell 
to  Scofield  a  certain  property  situated  in  the  County  of  Ogle- 
thorpe, State  of  Georgia,  known  as  the  Guarantee  Gold  Mining 
Company's  property.  In  consideration  thereof  the  said  vendee 
covenanted  to  pay  to  the  vendor  the  sum  of  ten  thousand  dol- 
lars, in  manner  following,  that  is  to  say :  Five  hundred  dol- 
lars cash  in  hand,  fifteen  hundred  dollare  on  the  31st  of  De- 
cember next  following,  and  at  this  date  the  balance  also  was 
to  be  settled  by  the  plaintiff's  four  notes  with  approved  secu- 
rit3%  at  three,  six,  nine  and  twelve  months,  with  interest  from 
date.  On  performance,  as  thus  stated,  by  Scofield,  Moorhead 
was  to  convey  to  him  the  property  as  above  described.  We 
may  here,  by  way  of  explanation,  say  that  this  propert}',  as  we 
understand  the  matter,  consisted  of  both  land  and  personalty ; 
the  latter  in  the  shape  of  engines,  boilers,  pumps,  tools,  and  the 
like,  was  used  on  the  land  for  the  purposes  of  mining.  The 
agreement  then  concluded  as  follows :  "  It  is  mutually  agreed 
lliat  if  the  said  party  of  the  second  part  should  fail  to  make 
said  second  payment  of  fifteen  hundred  dollars  cash,  and  notes 
with  approved  security  for  eight  thous^md  dollars,  as  above 
provided,  on  or  before  the  81st  day  of  December,  1881,  he 
shall  forfeit  to  the  party  of  the  fii*st  part  the  first  payment  of 
five  hundred  dollars  above  specified,  together  with  all  improve- 
ments that  he  may  have  made  and  all  machinery  which  he  may 
have  placed  upon  said  property.  It  is  furtlier  agreed  that 
upon  the  execution  of  these  articles  of  agreement,  and  the 
payment  of  the  said  sum  of  five  hundred  dollars,  the  said 
jiarty  of  the  second  part  shall  be  entitled  to  take  possession  of 
the  said  mining  property  in  the  State  of  Georgia,  and  to  use 
the  same  and  the  machinery  thereon,  and  shall  own  the  issue 
and  product  of  such  property  until  the  81st  day  of  December, 
1881,  his  title  to  such  property  to  become  absolute  on  making 
the  second  payment  as  above  provided.  Should  the  said  party 
of  the  second  part  fail  to  make  said  second  payment  as  above 
provided,  the  forfeiture  of  the  five  hundred  dollars  firat  pay- 
juent,  and  the  machiner}'  and  improvements,  shall  release  him 
from  all  liability  to  claim  and  demand  of  the  said  party  of  the 
first  part  by  reason  of  failure  to  make  second  payment." 

Now,  it  will  be  observed  that  there  is  here  a  condition  with- 
out the  performance  of  which  no  property  in  and  to  the  sub-' 
ject  matter  of  the  sale  vested  in  the  plaintiff.  On  the  payment 
uf  the  hand  money  he  was  to  have  possession,  but  he  had  title 
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to  nothing  until  the  making  of  the  second  payment,  consist- 
ing, as  the  parties  have  put  it,  of  the  fifteen  hundred  dollars 
cash  and  the  four  secured  notes.  After  the  date  of  the  arti- 
cles and  payment  of  the  hand  money,  the  plaintiff  took  posses- 
sion of  the  premises,  and  added  to  the  machinery  and  appa- 
ratus which  he  found  thereon,  property  to  the  amount  c»f 
about  twenty-five  hundred  dollars.  He  also  put  George  W. 
Shalcross  in  possession  thereof  as  his  superintendent  and 
agent,  who  seems  to  have  retained  that  possession  for  Scofield 
until  the  8d  of  April,  1888,  the  date  of  the  bill  of  sale 
which  gives  rise  to  the  controversy  in  hand.  When  the  time 
came  for  the  execution  of  the  notes,  after  an  extension,  he, 
Scofield,  paid  the  fifteen  hundred  dollars,  the  cash  part  of  the 
second  payment,  and  gave  his  paper  to  Moorhead,  but  refused 
the  required  security.  He  says:  "I  called  on  Mr.  Moorhead 
and  told  him  I  was  prepared  to  offer  him  the  four  notes.  He 
took  them.  I  said  the  property  would  be  security  enough.  I 
did  not  like  to  ask  any  one  for  security.  I  said  the  property 
was  security  enough."  From  this  we  conclude  that  Moorhead 
took  the  notes  with  the  understanding  that  the  title  was  to  be 
continued  in  him  until  they  were  paid.  In  other  words,  the 
property  was  to  remain,  so  far  as  title  was  concerned,  just  as 
it  was  prior  to  the  settlement  of  the  second  payment.  Two  of 
these  notes,  one  of  $2,060  and  the  other  of  $2,070.60,  remain 
unpaid,  so  that  the  plaintiff,  by  his  own  showing,  has  never 
acquii*ed  title  to  the  property  in  controversy.  It  is  urged, 
however,  on  part  of  the  plaintiff  that  the  defendant  by  his 
assignment  of  the  8d  April,  1883,  to  Shallcross  put  it  out  of 
his  power  to  comply  with  the  contract,  and  also  put  it  in  the 
power  of  Shallcross  to  assume  the  possession  of  the  property 
to  the  exclusion  of  him,  the  plaintiff.  But  the  proposition  here 
put  rests  upon  a  hypothesis  destructive  of  the  plaintiflTs  case; 
that  is,  that  the  defendant  had  power  to  sell,  for  if  he  had 
such  power  an  improper  exercise  of  it  could,  at  most,  but 
amount  to  a  breach  of  his  covenant,  and  to  correct  such  breach 
certainly  the  action  of  trover  would  not  lie.  Morever,  without 
reference  to  the  question  of  a  forfeiture  on  part  of  the  plaintiff 
by  a  neglect  to  pay  his  notes  when  due,  Moorhead,  having  in 
himself  the  legal  title  to  the  property,  had  unquestionably  the 
right  to  sell  it,  and  Shallcross  having  possession  of  the  premises 
in  right  of  Scofield,  and  as  his  agent,  could  not  set  up  the  want 
of  notice  as  to  his  principal's  title,  hence,  however  general  the 
words  of  the  assignment  to  him,  he  could  take  no  more  than 
Moorehead  had  the  power  to  sell — that  is,  the  title  without  the 
right  of  possession.  It  would  seem,  however,  that  Shallcross's 
title  is  not  susceptible  of  impeachment  on  part  of  Scofield,  for 
the  reason  that  it  was  at  his  own  instance,  and  under  an 
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arrangement  of  himgelf  and  others  looking  to  the  stocking  of 
the  property,  that  Shallcross  bought  from  the  defendant.  In 
answer  to  the  question,  "  Had  you  not  before  that  time  assigned 
all  the  personal  estate  to  George  W.  Shallcross?"  the  plaintiff 
answered  "No ;  not  for  all  of  it,  only  the  part  I  sent  down. 
The  bill  of  March  8th,  1883,  was  made  to  Mr.  Shallcross,  be- 
cause we  were  advised  we  could  not  issue  stock  until  the 
property  was  vested  in  the  company.  I  was  to  transfer  all  my 
interest  to  Shallcross  for  the  company,  and  he  was  to  get  Mr. 
Moorhead  to  assign  his  interest  to  the  company."  Further  on 
lie  continues :  "I  assigned  my  interest  to  Mr.  Shallcross  in  all 
the  property  I  put  there.  I  did  not  assign  the  rest  because  I 
had  not  the  title  to  the  property.  Mr.  Moorhead  never  refused 
to  give  me  title  upon  payment  of  these  notes.  I  never  made 
any  demand  of  Mr.  Moorhead  except  this  suit.'*  This,  then, 
is  the  plaintiff's  case,  made  out  from  his  own  evidence  ;  a 
covenant  with  which  he  never  complied;  an  admission  that 
he  has  no  title  to  the  property  for  which  he  seeks  to  recover ; 
that  his  adversary  has  not  as  yet  been  in  default,  and  that 
with  his  own  knowledge  and  assent,  and  to  accomplish  his 
own  purpose,  Shallcross,  his  agent,  made  the  purchase  now 
complained  of.  What,  under  these  circumstances,  under  the 
evidence  thus  produced,  can  we  possibly  do  but  conclude  that, 
so  far  as  the  suit  in  hand  is  concerned,  the  plaintiff  has  no 
cause  of  action. 

The  judgment  is  reversed,  and  a  new  venire  is 
ordered. 


Middleton  versus  Stone. 

1.  Where  the  plaintiff  brings  an  action  of  coveDant  upon  a  written  eon- 
tract  under  seal  and  files  his  narr  containing  counts  which  are  in- 
congruous and  inconsistent  with  each  other,  and  on  the  trial  he  offers 
his  contract  alone,  as  his  only  evidence,  upon  motion  by  the  defendant 
he  should  be  nonsuited. 

2.  Under  a  narr  setting  out  three  distinct  and  independent  kinds  of  lia- 
bility, inconsistent  with  each  other,  the  plea  of  covenants  performed 
with  leave  could  not  of  itself  admit  the  defendants  liability. 

3.  Where  the  foundation  of  the  plaintiff  ^s  claim  is  a  written  instru- 
ment, it  is  the  duty  of  the  court  to  declare  its  meaning. 

4.  A.  delivered  to  B.  two  colts,  under  a  contract  that  B.  should  safely 
keep  and  sell  them,  if  possible,  for  A.,  he  fixing  a  minimum  price, 
before  a  certain  date,  and  if  not,  to  return  them  in  good  condition 

Held  that  this  was  not  a  sale,  but  a  bailment. 
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6.  It  was  error,  therefore,  to  overrule  the  offer  of  B.  to  show  thai  the 
colts  were  sick  when  they  were  delivered  to  hirn ;  that  when  he  discov- 
ered this  he  oflfered  to  return  them  to  A.,  who  refused  to  receive  them ; 
that  while  under  the  treatment  of  A.'s  veterinary  surgeon  one  of  them 
died,  and  that  he  then  offered  to  return  the  other  to  A.,  who  refused  to 
receive  it. 

January  26th,  1886,  Before  Meeour,  C.  J.,  Gordon, 
Paxson,  Trunkby,  Sterrbtt,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas,  No.  8,  of  Philadel- 
phia county :    Of  July  Term,  1884,  No.  66. 

This  was  an  action  of  covenant  brought  by  Lewis  P.  Stone 
against  Charles  H.  Middleton,  October  28th,  1881,  on  a  writ- 
ten contract  under  seal  hereinafter  set  out.  The  first  narr  was 
filed  on  December  16th,  1 881,  to  which  defendant  pleaded  non 
est  factum^  covenant  performed,  covenants  performed  abique 
hoc. 

An  amended  narr  was  filed  April  8th,  1882  ;  all  defendant's 
pleas  to  the  first  narr  were  then  withdrawn. 

The  amended  declaration  was  upon  said  contract.  It  con- 
tained five  counts  which  sufficiently  appear  in  the  opinion  of 
the  Supreme  Court. 

To  tliis  amended  narr  defendant  pleaded  covenants  per- 
formed, with  leave,  etc.,  and  gave  the  following  notice  of 
special  matter : 

"Dear  Sir: — Please  notice  that  under  above  plea,  defen- 
dant will  offer  evidence  to  show  that  at  the  time  of  the  deliv- 
ery of  said  mares  they  were  sick  and  in  bad  condition — that 
defendant  afterwards  tendered  said  mares  to  said  plaintiff, 
who  refused  to  receive  them — that  said  tender  was  prior  to 
October  10th,  1881 ;  that  after  the  delivery  of  said  mares  to 
defendant  they  at  once  showed  their  sickness  ;  that  defendant 
sent  for  plaintiff  and  requested  him  to  tnke  said  mares,  but  he 
declined,  and  asked  that  they  be  left  at  the  stable  of  J.  Y. 
Hiiber,  where  they  were  under  said  defendant's  orders;  that 
plaintiff  employed  a  physician  in  Jul}',  1881,  to  attend  said 
mares;  that  about  six  weeks  after  said- physician  began  to 
attend  said  mares,  one  of  them  died,  and  defendant  again, 
prior  to  October  10th,  1881,  tendered  the  other  mare  to  said 
plaintiff,  who  again  declined  to  receive  it. 

"  Respectfully, 

"E.  COOPBR  Shaplby, 
"Defendant's  Attorney. 
"Chas.  p.  Sherman,  Esq., 

"Plaintiff's  Attorney." 

When  the  case  was  called  for  trial,  and  the  jury  had  been 
sworn,  the  plaintiff  refused  to  offer  any  evidence,  claiming 
that  under  his  plea  the  defendant  must  first  put  in  his  case. 
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The  following  agreement  upon  which  the  plaintiflf  had 
specially  declared  was  then  read  by  the  defendant. 

Philada.,  July  9, 1881. 

**  This  Agreement  Witnesseth.  That  L.  P.  Stone  party  of 
the  first  part,  does  herebj'  gree  to  sell  to  C.  H.  Middleton. 
party  of  the  second  part. 

Two  Bay  Mares,  sisters,  foals  of  1876  and  1877  upon  the 
following  conditions.  Said  Stone  delivers  to  said  Middleton 
the  cots.  To  be  kept  in  good,  and  thriving  condition,  handled 
in  a  careful  and  horsemanlike  manner,  and  sold  at  said  Mid- 
dleton's  pleasure,  without  an}*^  expense  to  said  Stone.  Upon 
the  sale  of  said  colts,  said  Middleton  promises  to  pay  to  the  said 
Stone  Two  hundred  and  fifty  (250)  dollars  and  one-half  of  all 
monies  received,  as  price  of  Colts,  above  the  amount  named 
($250)*.  not  to  exceed  in  any  event.  Twenty-five  (25)  dollars, 
additional,  or  at  any  time  the  Colts  shall  be  the  exclusive 

Sroperty  of  said  Middleton.  upon  the  payment  of  Two  hun- 
red  and  seventy-five  (275)  dollars,  by  said  Middleton.  or  his 
agent,  to  the  said  Stone. 

**  It  is  further  agreed.  That  if  said  Middleton  cannot  sell  the 
said  Colts,  on  or  before  October  10  1881.  he  shall  deliver  the 
Colts  to  said  Stone  in  good,  condition,   without  charges  of 
keeping,  handling,  or  any  claim  whatsoever. 
**  Witness 

C.  H.  Middleton,  [L.  S.l 
L.  P.  Stone,  [L.  S.]" 

After  reading  this  to  the  court  and  jury  he  made  the  three 
following  offers,  each  one  of  which  was  objected  to,  the  objec- 
tion to  each  of  which  was  sustained  and  an  exception  on  the 
overruling  of  each  offer  sealed  for  defendant. 

I.  "Defendant  oSers  to  show  that  when  the  mares  were  de- 
livered to  him  under  his  agreement  with  plaintiff  they  were 
sick,  and  that  defendant  did  not  know  it  until  he  got  them  to 
his  stable ;  that  he  placed  them  in  Huberts  stable,  it  being  a 
superior  stable,  and  sent  for  plaintiff,  who  came,  to  whom 
Huber,  acting  for  Middleton,  offered  to  return  the  mares; 
that  Stone  declined  to  receive  them  ;  that  Stone  then  sent  his 
own  veterinary  surgeon  to  take  charge  of  the  mares  at  Huberts 
stable;  that  while  the  mares  were  in  charge  of  plaintiff's  vet- 
erinary surgeon  one  of  them  died,  and  that  Huber  offered  to 
return  the  other,  which  plaintiff  declined,  all  of  which  was 
prior  to  October  10th,  1881."     (First  assignment  of  error.) 

II.  "Defendant  offers  to  show  that  at  the  time  of  entering 
into  this  agreement  the  plaintiff  proposed  to  defendant  that  he 
should  take  the  mares  for  the  purpose  of  sale,  and  if  sold  should 
account  to  plaintiff  for  at  least  $250,  and  for  one  half  in  excess 
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thereof  up  to  $25 ;  that  plaintiff  said  that  he  would  make  this 
memorandum  simply  to  show  what  he  would  get  in  the  matter 
and  that  in  pursuance  of  that  an-angement  this  agreement  was 
made  at  the  time ;  that  in  pursuance  of  that  verbal  arrange- 
ment the  mares  were  delivered  to  defendant,  and  that  they 
were  sick  from  a  disease  that  could  not  be  discovered  by  oi'di- 
nary  examination,  and  that  plaintiff  knew  of  that  disease  in 
the  mares  at  the  time  of  the  delivery  to  Middleton,  and  that 
Middleton  did  not  know  it,  and  that  one  of  them  died  of  that 
disease  prior  to  October  10th,  1881."  (Second  assignment  of 
error.) 

Ill,  "  Defendant  offers  to  show  that  under  a  verbal  agree- 
ment these  mares  were  sent  to  Middleton  ou  consignment,  not 
to  be  paid  for  unless  sold  or  kept  by  Middleton  after  October 
10th,  1881,  and  that  this  memorandum  was  written  entirely 
by  Stone,  and  signed  by  Middleton  under  the  assurance  and 
understanding  that  it  contained  the  verbal  agreement,  and 
that  the  horses  would  be  received  back  if  not  sold  before 
October  10th,  1881,  but  if  sold  Middleton  was  to  pay  $250 
and  one  half  of  any  amount  received  in  excess  up  to  $25. 
(Third  assignment  of  error.) 

After  the  offers  were  rejected,  defendant  moved  to  amend 
the  record  by  filing  a  special  plea,  this  motion  was  refused 
and  a  verdict  directed  for  the  plaintiff.  (Fourth  assignment 
of  error.) 

Verdict  for  the  plaintiff  in  the  sum  of  $281.25,  and  judg- 
ment thereon.  The  defendant  thereupon  took  this  writ 
assigning  for  error  the  refusal  of  his  offers  as  above  set  out 
and  the  instruction  of  the  court  to  the  jury  to  find  for  the 
plaintiff. 

E.  Cooper  Shapley^  for  plaintiff  in  error. — The  agreement  is 
practically  a  bailment.  What  advantage  could  he  have  gained 
by  adding  absque  hoc  or  pleading  specially?  The  addition  of 
absque  hoc  would  only  have  put  the  plaintiff  to  proof  of  de- 
livery of  horses  to  defendant:  Stewart  v.  Bedell,  29  Sm.,  886; 
Smith  V.  Frazier,  3  Sm.,  226 ;  Turnpike  Co.  v.  McCullough, 

1  C,  803 ;  Martin  v.  Hammon,  8  Barr,  270. 

It  would  not  require  him  to  show  more  than  a  delivery  of 
possession  of  the  property  he  had  agreed  to  sell :  Hite  v.  Kier, 

2  Wr.,  72. 

As  the  plea  of  "  covenants  performed  "  admits  plaintiff's  per- 
formance (Zents  V.  Legnard,  20  Sm.,  192),  and  as  the  only  thing 
to  be  performed  by  plaintiff  was  the  delivery  of  the  horses  to 
defendant,  which  fact  was  admitted,  it  was  just  as  proper  to 
plead  without  absque  hoc  as  with  it,  and  the  same  evidence  on 
the  part  of  the  defendant  would  be  admissible. 
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Nor  would  a  special  plea  have  been  any  advantage.  The 
plea  as  filed  with  notice  was  equal  to  a  special  plea:  2  Tr, 
and  Haley,  S.  1533;  Bender  v.  Fromberger,  4  Dall.,  439. 

But  admitting  the  delivery  by  plaintiff  that  did  not  make 
out  sufficient  to  entitle  him  to  a  verdict.  The  burden  of  proof 
was  upon  him  to  show, 

1.  That  there  had  been  a  sale  by  Middleton,  or, 

2.  That  Middleton  could  not,  or  did  not,  sell  the  colts  before 
October  10th,  1881,  so  as  to  make  Middleton  liable  for  the 
amount. 

Because  while  the  plea  was  affirmative  it  was  pregnant  with 
a  negative,  and  cast  the  proof  of  the  breach  on  the  plaintiff: 
Stewart  v.  Bedell,  29  Sm.,  336. 

The  case  of  Haak  v.  Linderman,  14  Sm.,  499 ;  Welsh  v.  Bell, 
8C.,  13;  Waldron  v.  Haupt,  2  Sm.,  408;  Jenkins  v.  Eichel- 
berger,  4  W.,  21 ;  Pritchett  v.  Cook,  12  Sm.,  193;  Martin  v. 
Mathiot,  14  S.  &  R.,  214 ;  Clow  v.  Woods,  6  S.  &  R.,  286, 
and  Farrell  v,  Nathans,  1  Phila.,  557,  are  all  cases  as  to  credi- 
tors of  the  vendee. 

Charles  P.  Sherman^  for  defendant  in  error. — The  contract 
was  a  conditional  sale^  and  not  a  bailment,  the  title  to  the 
horses  vesting  immediately  in  Middleton,  liable  to  be  divested 
upon  their  return  by  him  to  Stone  in  good  condition,  on  or 
before  October  10th,  1881 ;  and  they  could  have  been  levied 
upon  by  Middleton's  creditors :  Haak  v.  Linderman,  14  P.  F. 
S.,  499;  Waldron  v.  Haupt,  2  Id.,  408;  Martin  v.  Mathiot,  14 
S.  &  R.,  214 ;  Farrel  v.  Nathans,  1  Phila.,  557 ;  Prichett  v. 
Cook,  12  P.  F.  S.,  193  ;  Jenkins  v.  Eichelberger,  4  Watts,  121. 

The  plea  of  "covenants  performed  with  leave,  etc,"  admits 
that  the  plaintiff  has  entirely/  performed  his  agreement;  Zenta 
V.  Legnard,  20  P.  F.  S.,  192, 

Neither  can  be  set  up  unsoundness. 

For  upon  the  sale  of  a  horse,  without  fraud  or  warranty, 
unsoundness  is  no  defence  to  an  action  for  the  purchase  money; 
Pulhamus  v.  Purcel,  2  Clark,  141 ;  Kerr  v.  Shrader,  1  W.  N.  C, 
33 ;  Patteiger  v.  Hamilton,  Id.,  301 ;  Egan  v.  Call,  10  Casey,  236. 

Neither  can  be  set  up  warranty. 

For  a  naked  affirmation  by  the  vendor  does  not  amount  to 
a  warranty:  Benhead  v.  Scott,  1  Philada.,  84;  Wetherill  v. 
Neilson,  8  Harris,  448 ;  Simons  v.  Rosentiml,  1  W.  N.  C,  150 ; 
Bailey  v.  Waterhouse,  3  Id.,  275. 

Nor  do  mere  representations  as  to  the  quality  of  the  articles 
sold  constitute  a  warranty:  Wetherill  v.  Neilson,  supra; 
Whitaker  v.  Eastwick,  25  P.  F.  S.,  229 ;  Broderick  v.  McHenry, 

1  W.  N.  C,  446 ;  Sims  v.  Stribler,  13  Id.,  92 ;  Boyd  v.  Wilsou, 

2  Norris,  319.     The  alleged  fraud  must  be  distinctly  charged  : 
M'Crelish  v.  Chuichman,  4  Rawie,  26. 

38 
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And  there  is  no  charge  of  fraud  in  his  notice  of  special 
matter.     (In  point  of  fa6t  there  was  no  fraud.) 

Under  his  plea  of  "covenants  performed  with  leave,  etc." 
the  aflSrmative  of  the  issue  was  thrown  upon  the  defendant 
and  he  was  consequently  obliged  to  "begin  the  evidence  and 
conclude  to  the  jury  " :  Norris  v.  The  Insurance  Co.,  8  Yeates, 
84  ;  Zents  v,  Legnard,  9upra  ;  Eichards  v,  Nixon,  8  Harris,  19 ; 
Gebhart  v,  Francis,  8  Casey,  78 ;  Abbott  v.  Lyon,  4  W.  &  S.,  38. 

Mr.  Justice  Green  delivered  the  opinion  of  the  court 
March  1st,  1886. 

The  plaintiff  in  his  amended  narr  declared  upon  the  contract 
in  suit  in  three  different  ways.  In  the  first  count  he  declares 
upon  an  absolute  sale  of  two  mares  for  the  specific  sum  of  $250, 
and  charges  as  a  breach  the  non-payment  of  that  sum.  In  the 
second  count  he  declares  upon  a  4}onditional  sale  of  the  mares 
for  a  sum  of  $250,  and  for  the  one  half  of  such  additional 
sum,  not  exceeding  $25  as  such  one  half,  as  the  defendant 
might  sell  the  mares  for,  providing  he  sold  them  before 
October  10th,  1881,  and  if  not  by  that  time  sold  then  to  pay' 
the  plaintiff  $250  for  them  ;  and  charges  as  a  breach  that  the 
defendant  did  sell  them  for  $300,  but  did  not  pay  the  plaintiff 
the  $275  to  which  he  was  entitled  under  the  agreement. 
The  third  count  declares  upon  a  contract  of  bailment  that  de- 
fendant agreed  to  keep  the  mares  in  good  and  thriving  condi- 
tion, and  to  handle  them  in  a  careful  and  horsemanlike  manner, 
and  to  sell  them  for  the  plaintiff,  and  upon  the  sale  to  pay  the 
plaintiff  $250;  and  if  not  sold  by  "October  10th,  1881,  to 
deliver  them  to  the  plaintiff  in' good  and  thriving  condition 
without  charge  for  keeping  them.  The  breach  alleged  is  that 
defendant  sold  the  mares  and  became  liable  to  pay  the  $250, 
but  did  not.  The  fourth  count  charges  the  same  bailment 
upon  a  contract  to  sell  the  mares  and  to  pay  the  plaintiff  $250 
and  one  half  of  whatever  was  received  above  $250,  not  exceed- 
ing the  sum  of  $25  additional,  and  if  not  sold  before  October 
lOth,  1881,  to  deliver  the  mares  in  good  condition  to  the 
plaintiff.  The  breach  charged  is  the  sale  of  the  mares  for 
$300,  and  an  obligation  to  pay  the  plaintiff  $275,  which  was 
not  paid.  The  fifth  count  charges  a  bailment  to  keep  the 
mares  in  good  condition,  etc.,  as  alleged  in  the  two  previous 
counts,  and  upon  the  sale  thereof  by  the  defendant  to  pay  the 
plaintiff  $250  and  one  half  of  all  mgney  received  for  them«  not 
exceeding  $25  additional,  and  if  defendant  could  not  sell  them 
before  October  10th,  1881,  he  was  to  deliver  them  to  the 
plaintiff  in  good  condition  without  charge  for  their  keeping. 
The  breach  alleged  is  that  the  defendant  did  not  sell  tiie 
mares  and  did  not  return  them. 

It  will  be  perceived  at  once  that  the  Tiarr  is  incongruous 
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and  inconsistent  with  itself  in  treating  the  oiily  agreement 
there  was  between  the  parties  as  three  distinct  and  indepen- 
dent species  of  contract  which  necessarily  conferred  different 
rights  and  imposed  different  obligations  upon  the  parties.  If 
this  contract,  which  was  in  writing  and  under  seal,  was  an 
absolute  sale  for  $260  by  the  plaintiff  to  the  defendant,  it  cer- 
tiiinly  could  not  be  a  conditional  sale  for  $250  plus  the  one 
half  of  another  sum,  which  was  to  be  determined,  not  by  the 
original  sale,  but  by  another  and  future  sale  to  be  subsequently 
made  by  the  defendant  to  some  third  person.  Nor  if  it  was 
either  of  the  preceding  kinds  of  sale  could  it  be  a  mere  bail- 
ment for  keeping  and  a  possible  sale  for  $250,  which  was  never 
made,  and  thereupon  an  obligation  to  return  the  mares  to  the 
plaintiff.  The  contract  had  some  legal  meaning,  and  it  was 
the  business  of  the  plaintiff  to  declare  upon  it  as  having  such 
meaning  in  order  that  his  pleading  should  be  consistent.  To 
us  it  is  entirely  clear  that  in  no  point  of  view  can  it  be  regarded 
as  an  absolute  sale.  The  very  fact  that  tlfe  defendant  was 
obliged  to  return  the  mares  if  they  were  not  sold  by  him  by 
October  10th,  and  that  he  had  only  an  option  to  keep  them  by 
paying  $275  for  them,  which  option  could  not  become  an 
obligation  until  exercised,  precludes  the  possibility  of  the  con- 
tract being  considered  an  absolute  sale  for  $250.  It  could  not 
become  a  sale  at  $275,  unless  the  defendant  subsequently  to 
the  making  of  the  contract,  and  as  a  matter  of  fact  indepen- 
dently of  it,  declared  his  determination  to  take  them  at  that 
price  and  paid  the  money,  and  this  it  is  neither  alleged  in  the 
narr  nor  proved  by  testimony  that  he  ever  did.  In  no  part  of 
the  contract  does  the  plaintiff  agree  to  sell  them  to  the  defen- 
dant or  to  any  one  for  $250.  The  only  other  event  in  which 
the  defendant  was  obliged  to  pay  any  money  at  all  for  the 
mares  was  the  event  that  he  should  sell  them  before  October 
10th,  1881,  for  a  sum  exceeding  $250.  It  is  manifest  there- 
fore that  before  any  obligation  of  the  defendant  could  be 
established  under  this  contract  it  must  be  established  by  proof 
either,  first,  that  he  sold  them  after  July  9th  and  before 
October  10th,  1881,  for  a  price  exceeding  $250 ;  or,  second, 
that  he  determined  to  take  them  himself  at  $275;  or,  third, 
that  he  had  not  sold  them  at  all  by  October  10th,  and  there- 
fore became  liable  to  return  them.  It  is  perfectly  clear 
therefore  that,  when  the  plaintiff  on  the  trial  merely  read  his 
contract  and  rested,  he  should  have  been  nonsuited  if  such  an 
application  had  been  made.  It  does  not  appear,  however,  that 
a  nonsuit  was  asked  for.  Instead  of  that  the  defendant  made 
his  first  offer  of  proof  in  regard  to  the  condition  of  the  mares 
when  he  received  them,  and  what  was  done  with  them  subse- 
quently, and  that  one  of  them  died  while  they  were  in  charge 
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of  the  plaintiffs  veterinary  surgeon  before  October  10th.  This 
•offer  was  rejected,  but  for  what  reason  does  not  appear,  nor 
can  we  imagine.  If  it  was  upon  the  theory  that  the  contract 
was  an  absolute  sale,  and  there  was  no  warranty  of  quality,  that 
theory  was  unsound,  because,  as  we  have  seen,  it  was  in  no 
sense  an  absolute  sale.  If  it  was  a  conditional  sale  or  a  bail- 
ment there  was  no  liability  of  the  defendant  without  proof 
that  the  conditions  had  transpired  which  established  either  of 
those  relations.  The  plea  of  covenants  performed  with  leave 
could  not  of  itself  admit  the  defendant's  liability  under  this 
narr,  because  the  narr  was  a  mere  drag-net,  setting  out  three 
distinct  and  independent  kinds  of  liability  quite  inconsistent 
with  each  other.  The  foundation  of  all  liability  being  a  writ- 
ten instrument,  it  was  for  the  court  to  declare  its  meaning,  and 
its  meaning  could  not  be  an  absolute  sale.  Regarded  in  any 
other  aspect  there  was  no  other  liability  without  proof  of  addi- 
tional facts  by  the  plaintiff,  and  no  such  proof  was  given. 

We  are  inclined  to  regard  the  contract  as  a  bailment  for  safe 
keeping,  for  sale  if  possible  at  a  price  larger  than  S250,  and 
for  return  in  good  condition  if  not  sold.  There  was  no  pro- 
vision for  a  change  of  title  from  the  plaintiff  to  the  defendant, 
except  in  the  one  case  that  the  defendant  should  pay  $275  for 
the  mares.  In  that  event — that  is,  actual  payment  of  the 
money,  they  should  be  his  "  exclusive  property."  There  is 
no  allegation  in  the  /larr,  and,  of  course,  no  proof,  that  the 
defendant  ever  paid  the  $276,  or  declared  that  he  would,  and 
hence  he  could  not  possibly  acquire  the  title  in  himself  under 
this  contract.  The  other  alternative  of  a  money  payment  was 
not  upon  a  sale  to  the  defendant,  but  upon  a  sale  by  the  de- 
fendant to  a  stranger,  and  in  that  event  the  amount  to  be 
paid  depended  upon  the  amount  for  winch  the  defendant  sold 
them.  Such  sale,  of  courae,  would  be  for  account  of  the 
plaintiff.  This  part  of  the  contract  is  undoubtedly  a  bailment 
for  sale.  The  stipulation  for  re-delivery  in  case  of  no  sale 
makes  that  aspect  of  the  contract  a  bailment. 

There  being  neither  allegation  nor  proof  of  an  acceptance  by 
defendant  at  $275,  that  part  of  the  contract  becomes  im- 
material ;  but  even  as  to  that,  the  question  at  issue  being 
between  the  original  parties  only,  no  creditors  being  interested, 
the  title  could  not  pass  without  the  actual  payment  of  the 
money,  and  hence  this  part  of  the  contract  cannot  convert  the 
whole  into  a  sale. 

In  Chamberlain  v.  Smith,  8  Wr.,  431,  the  contract  was  in 
the  following  words  :  "  January  12th,  1858.  Received  of  John 
Benson  one  pair  of  three  year  old  past  stags,  to  keep  and  work 
in  a  reasonable,  farmer-like  manner  for  the  term  of  one  year: 
said  cattle  to  be  returned  in  one  year.    But  the  said  Mc- 
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Whartee  has  the  privilege,  by  paying  $40  and  legal  interest  at 
the  expiration  of  the  year,  to  keep  the  said  cattle."  The  court 
below  held  this  to  be  a  sale,  but  we  reversed  the  judgment, 
saying  (Strong,  J.) :  "  We  do  not  so  construe  the  contract. 
It  was  a  bailment,  not  a  sale ;  a  bailment  with  a  refusal  of  the 
cattle  for  a  stipulated  time." 

The  same  doctrine  was  applied  in  Becker  v.  Smith,  9  P.  F.  S., 
469.  An  exhaustive  note  at  section  4  of  1  Benj.  on  Sales  dis- 
cusses the  distinction  between  conditional  sales  and  bailments 
very  fully,  Bnd  gives  instances  similar  in  character  to  the 
above,  but  too  numerous  to  be  repeated  here.  It  is  unneces- 
sary to  extend  the  discussion.  The  first  rejected  oflFer  of  testi- 
mony by  the  defendant  should  have  been  received.  We  see 
no  occasion  to  receive  the  others,  as  they  were  oflFers  of  parol 
proof  touching  the  contract,  when  the  contract  itself  was  in 
writing.  Under  the  plea  of  covenants  performed  with  leave 
the  first  oflFer  was  clearly  admissible,  even  on  the  technical 
state  of  the  pleadings:  Tr.  &  Hal.  Pract.,  sec.  1538.  It  fol- 
lows that  the  learned  court  below  was  in  error  in  directing  a 
verdict  for  the  plaintiff,  as  there  was  no  sufficient  evidence  to 
sustain  such  a  verdict.  The  first -and  fourth  assignments  of 
error  are  sustained. 

Judgment  reversed,  and  venire  de  novo  awarded. 


The  Philadelphia  Iron  and  Steel  Company 
versus  Davis. 

Where  macMnerv  is  held  together  by  two  clamps,  which  are  Improper 
appliances  and  make  the  use  of  the  machinery  dangerous,  and  one  of 
these  clamps  breaks,  and  the  engineer  continaes  to  run  the  machinery 
with  but  one  clamp,  which  rendera  the  use  of  the  machinery  more  <4ui- 
fferous,  and  this  afterwards  breaks  and  ii\jures  a  workman,  engage^^ln 
uie  same  general  business,  the  employer  is  not  responsible ;  for  the 
proximate  cause  of  the  injury  was  the  carelessness  of  the  engineer, 
who  was  a  fellow  servant  of  the  injured  man,  in  running  his  engine 
when  it  was  dangerous. 

January  29th,  1886.  Before  Merctjk,  C.  J.,  Gordon, 
Trunkey,  Sterrbtt,  Greek  and  Clark,  J  J.  Paxson,  J., 
absent. 

Error  to  the  Court  of  Common  Pleas,  No.  1,  of  Philadel- 
phia count}/:     Of  July  Term,  1886,  No  60. 

This  was  an  action  on  the  case  by  F.  Marion  Davis  against 
The  Philadelphia  Iron  and  Steel  Company  to  recover  damages 
for  injuries  sustained  throngh  the  alleged  negligence  of  the 
defendant. 
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The  first  count  of  the  varr  was  for  bodily  injuries  to  plain* 
tiff  by  breakinjo:  of  a  fly-wheel  constructed  by  defendants  in  a 
** careless,  unskillful,  and  unworkmanlike  manner." 

The  second  count  was  for  like  injuries  by  breaking  of  a  fly- 
wheel out  of  repair,  and  "  carelessly,  willfully,  and  negligent- 
ly "  allowed  by  defendants  to  remain  out  of  repair. 

The  third  count  was  for  like  injuries  by  breaking  of  a  fly- 
wheel repaired  by  defendants  in  a  "  careless,  unskillful,  and 
unworkmanlike  manner." 

The  plea  was  not  guilty,  with  leave,  &c. 

The  following  were  the  facts  of  the  case  as  they  appeared 
on  the  trial  before  Biddle,  J. : 

Defendants  owned  and  run  a  large  establishment  for  rolling 
iron  and  steel  on  North  Delaware  avenue  above  Poplar  street, 
in  the  city  of  Philadelphia.  The  trains  of  rolls  or  small  mills 
were  operated  by  steam-engines,  and  each  ti*ain  was,  when  in 
operation,  attended  by  a  gang  of  workmen,  consisting  of  a 
roller,  two  ruffers,  a  heater,  and  a  helper,  who  were  paid  by 
the  ton  of  iron  rolled.  The  regular  heater  of  one  of  the  gangs 
was  sick,  and  the  roller  sent  for  plaintiff,  who  had  formerly 
worked  as  a  heater  in  another  mill  in  the  neighborhood,  to  come 
and  take  his  place,  on  Friday  morning,  June  27th,  1878.  He 
came  and  worked  on  Friday,  and  after  an  intermission  resumed 
work  at  one  o'clock  Saturday  morning,  and  continued  to  work 
until  between  two  and  three  o'clock,  when  one  of  two  iron 
•clamps  which  jointly  assisted  in  holding  a  fly-wheel  and  cog- 
wheel more  firmly  together,  broke  and  flew  off  and  imbedded 
itself  with  a  great  crash  in  the  brickwork  of  the  fly-wheel  pit. 
Some  of  the  gang  working  at  this  eight-inch  mill  set  to  work 
to  pry  the  broken  clamp  out  of  the  brickwork,  which  they  suc- 
ceeded in  accomplishing  in  about  fifteen  minutes.  The  super- 
intendent of  the  works  was  on  duty  in  the  building  that  night, 
but  did  not  know  and  was  not  informed  of  the  accident.  On 
clearing  away  the  debris,  the  gang,  of  which  the  plaintiff 
formed  one,  resumed  work  with  the  crippled  machine. 

Up  to  this  time  no  one  had  been  hurt. 

Work  continued  until  between  five  and  six  o'clock  in  the 
morning,  when  the  remaining  clamp  gave  way  under  the  in- 
creased strain,  and  flying  off,  struck  plaintiff  in  the  forehead, 
fracturing  his  skull.  He  was  unable  for  many  months  to  re- 
sume work  of  any  kind,  and  was  permanently  disabled  from 
ever  afterwards  pursuing  his  regular  vocation,  and  is  now  sub- 
ject to  epilepsy  as  a  direct  result  of  his  injury. 

The  eight-inch  mill  at  which  the  accident  happened  was 
constructed  by  James  Massey,  of  Chester,  a  oomoetent  master 
machinist.  On  the  shaft  of  the  engine  were  a  fly-wheel  nine 
feet  in  diameter,  weighing  between  four  and  five  tons,  and  a 
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cog-wheel  two  and  one  half  feet  in  diameter,  driven  up  in  con- 
tact with  each  other,  and  kej  ed  to  the  shaft.  After  being  in 
operation  for  two  or  thi-ee  years,  the  fly-wheel  worked  a  little 
loose  and  showed  a  tendency  to  slide  laterally  along  the  shaft. 
A  consultation  was  had  between  Mr.  Verree,  the  president  of 
the  company  and  manager  of  the  works,  of  nearly  forty  years 
practical  experience  in  the  operation  of  rolling-mill  machinery, 
the  superintendent,  Vanhorn,  since  deceased,  the  assistant 
superintendent,  Philips,  and  the  blacksmith,  Eckman,  and  as 
a  result  of  their  judgment  as  to  a  proper  and  safe  device  to 
prevent  the  lateral  or  sliding  motion  of  th§  fly-wheel  on  the 
shaft,  two  U-shaped  bolts  of  the  best  puddled  one-inch  round 
iron  were  made  and  applied  about  opposite  arms  of  the  fly  and 
cog-wheels,  clamped  tight  thereto  by  means  of  a  flat  bar  of 
iron,  through  which  the  ends  of  the  U-shaped  bolts  were 
passed,  and  firmly  fixed  by  dovible  jam-nuts,  riveted  to  keep 
them  from  working  off.  The  U-shaped  bolt  at  firet  had  three- 
quarter-inch  ends  which,  six  months  before  the  accident,  were 
taken  off  and  inch  ends  welded  on.  No  granulation  of  the  iron 
appeared  when  this  was  done.  The  device  thus  served  its 
purpose  for  at  least  two  years  before  the  accident,  and  there 
was  no  indication  of  any  dangerjn  the  use  of  it.  The  whole 
device,  consisting  of  bolt,  bar,  and  nuts,  was  in  the  testimony 
generally  spoken  of  as  a  clamp.  The  breaks  of  both  clamps 
were  in  the  curves  of  tbe  bolts. 

The  defendant  presented  inter  alia^  the  following  points  for 
chai-ge : 

8.  When  plaintiff  remained  at  work  at  the  machine,  after 
he  knew,  or  ought  to  have  known,  of  its  defect  and  weakness, 
occasioned  by  the  breaking  of  the  fii'st  clamp,  and  without 
notifying  his  employers,  he  assumed  the  risk  attendant  on  the 
use  of  such  machine,  and  your  verdict  must  therefore  be  for 
defendants.     Refused.     (Fifteenth  assignment  of  error.) 

9.  As  the  defect  in  the  machine  in  this  case,  caused  by  the 
breaking  of  the  first  clamp,  occurred  in  the  dead  of  night, 
when  the  employers  were  absent  from  the  works,  it  was  con- 
tributory negligence  on  the  part  of  the  employes,  including 
plaintiff,  to  continue  operations  with  the  partly  crippled  appa- 
ratus, without  notifying  the  acting  superintendent  of  the  con- 
dition thereof,  and  no  recovery  can  be  had  against  the 
employers  under  such  circumstances.  Refused.  (Sixteenth 
assignment  of  error.) 

10.  A  company  is  in  no  sense  an  insurer  of  the  lives  or 
limbs  of  its  servants.  It  is  bound  to  guard  only  against 
probable  dangei-s,  but  not  against  merely  possible  ones ;  and 
it  has  a  right  to  place  a  reasonable  dependence  on  the  care 
and  skill  of  its  servants  in  the  matter  of  their  own  preserva- 
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tion  «iiid  safety,  and,  if  plaintiflF  failed  to  regard  the  warning 
given  by  the  breaking  of  the  first  clamp,  or  failed  to  exercise 
reasonable  care,  he  assumed  the  risk  of  that  which  followed, 
and  he  cannot  recover  in  this  case.  Refused.  (Seventeenth 
assignment  of  error.) 

12.  Since  the  president  of  the  company,  defendant,  himself 
a  practical  roller,  exercised  his  best  judgment,  and  satisfied 
the  judgment  of  other  experienced  persons,  in  placing  clamps 
upon  the  machine  and  subjecting  himself  to  the  risk  attendant 
upon  the  use  of  the  machine,  there  was  no  negligence  on  the 
part  of  defendants,  and  the  verdict  must  be  for  defendants. 
Refused.     (Eighteenth  assignment  of  error.) 

13.  On  the  evidence  in  this  case  the  verdict  must  be  for 
defendapts.     Refused.     (Nineteenth  assignment  of  error.) 

In  the  general  charge  the  court  instructed  the  jury,  inter 
alia^  as  follows :  [The  second  point  made  by  the  defendant  is, 
that  as  the  engine  was  run  by  the  engineer,  after  one  of  the 
clamps  was  broken,  without  an  order  from  the  superintendent, 
this  would  be  negligence  of  a  co-laborer,  and  the  company 
would  not  be  responsible.  If  the  evidence  satisfies  you  that 
the  machine  was  safe  with  two  clamps,  and  the  accident  hap- 
pened from  the  use  of  one,  this  I  think  would  be  so,  as  a  mat- 
ter of  law;  but  the  plaintifiTs  effort  has  been  to  show  that  it 
was  dangerous  with  both  clamps  on.  If  you  should  therefoi*e 
believe  that  the  use  of  the  machinery  was  dangerous,  with 
either  one  or  two  clamps,  the  plaintiff  would  not  be  defeated 
because  it  was  more  dangerous  with  one.]  (Fourteenth 
assignment  of  error.) 

It  is  true,  that  a  master  is  not  liable  to  his  servants  for  in- 
juries to  them  produced  by  the  negligence  of  a  fellow-servant 
engaged  generally  in  the  same  business,  provided  there  be  no 
negligence  in  the  appointment  of  such  negligent  servant,  or  in 
the  retention  of  such  servant  after  notice  of  his  incompetency. 

Verdict  for  the  plaintiff  for  $20,000.  A  rule  for  a  new  trial 
was  granted,  which  was  discharged  on  plaintiff's  consenting  to 
a  reduction  of  the  verdict  to  f  10,000.  Judgment  was  accord- 
ingly entered  upon  the  reduced  verdict  for  $10,000,  whereupon 
the  defendant  took  this  writ  assigning  for  error  the  i^efusal  of 
his  points  as  above  shown  and  that  portion  of  the  general 
charge  included  in  brackets. 

J.  Cooke  Longstreet  and  J.  Fletcher  Budd^  for  plaintiff  in 
error. — The  general  question  arising  under  the  specifications 
14,  15,  16,  17,  and  19,  is  whether  a  workman  in  presence  of  a 
machine  that  has  been  crippled  by  the  breaking  of  one  of  its 
parts,  is  or  is  not  guilty  of  contributory  negligence  in  continu- 
ing to  work  at  the  crippled  machine  without  the  order  of  the 
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master.  These  facts  are  undisputed,  that  between  two  and 
three  o'clock  in  the  morning  one  of  the  only  two  clamps 
attached  to  the  machine  broke ;  that  the  plaintiflF  knew  of  this 
breakage ;  that  after  the  debris  was  cleared  away,  plaintiff 
continued  to  work  in  presence  of  the  crippled  machine,  started 
up  without  the  orders  of  the  master  or  his  immediate  repre- 
sentative who  was  within  call ;  between  five  and  six  o'clock 
another  clamp  broke  and  injured  plaintiff.  The  reason  why 
plaintiff  and  the  rest  of  the  gang  chose  to  take  the  risk  was 
that  they  were  paid  not  by  time  but  by  the  ton. 

This  question  is  conclusively  answered  by  Sykes  v.  Packer, 
8  Out.,  465 ;  R.  R.  Co,  v.  Bresmer,  1  Out.,  103 ;  Patterson  v. 
P.  &  C.  R.  R.  Co.,  26  P.  F.  S.,  889 ;  Baker  v.  Allegheny  R.  R. 
Co.,  14  Norris,  211. 

There  is  no  evidence  that  the  roller  ordered  the  plaintiff 
below  to  continue  work  after  the  first  breakage,  but  had  it 
been  so  the  rule  as  laid  down  in  Lehigh  Valley  Coal  Co.  v. 
Jones,  5  Norris,  page  432,  that  workmen  are  fellow-servants, 
although  the  one  injured  may  be  inferior  in  grade  and  subject 
to  the  control  and  direction  of  the  superior,  whose  act  caused 
the  injury,  providing  they  were  both  co-operating  to  effect  the 
same  common  object,  applies.  And  see  also  Del.  &  Hud. 
Canal  Co.  v.  Hudson,  8  W.  N,  C,  49.  It  would  but  needlessly 
cumber  the  case  to  cite  authorities  out  of  Pennsylvania,  or  to 
multiply  citations  of  cases  similar  in  principle  to  those  already 
cited  from  our  own  reports. 

George  S.  Graham  for  defendant  in  error. — ^As  to  the  14th 
assignment : 

This  assignment  of  error  involves  the  question  of  the  con- 
tributory negligence  of  the  co-laborer,  the  engineer  in  charge 
of  the  engine;  but  defendant  below  abandons  this  position. 

The  master  is  liable  for  defective  machinery,  although  the 
negligence  of  a  fellow-servant  contributed  to  the  injury:  Mc- 
Mahon  v.  Henning,  1  McCrary,  616  ;  Kain  v.  Smith,  25  Kansas, 
146;  Cone  v.  Del.  &  C.  Ry.,  81  N.  Y.,  206;  Laning  v.  N.  Y. 
Cen.  Ry .,  49  N.  Y.,  521 ;  Flike  v.  Boston  &  Alb.  Ry.,  68  N.Y., 
550 ;  Fuller  v.  Jewett,  80  N.  Y.,  46 ;  Grand  Trunk  Ry.  v. 
Cummings,  16  Otto,  700. 

The  remaining  specifications  involve  the  consideration  of  the 
question  of  contributory  negligence. 

a.  The  rule  of  law  in  Pennsylvania,  which  exempts  the 
master  from  responsibility  to  the  servant  for  injuries  received 
from  the  ordinary  risks  of  his  employment,  including  the  neg- 
ligence of  his  fellow  servants,  does  not  excuse  the  employer 
from  maintaining  suitable  instrumentalities  for  the  perform- 
ance of  the  work  required.   The  master  is  liable  for  negligence 
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in  maintaining  unsuitable  machinery,  tools,  etc.:  P.  and  N. 
Y.  Canal  Co.  v.  Leslie,  16  W.  N.  C,  821;  Johnson  v. 
Bruner,  11  P.  F.  Smith,  58;  L.  &  B.  Railroad  Co.  v.  Doak 
et  al.,.  2  P.  F.  Smith,  379;  Ford  v.  Railroad,  110  Mass.,  240 ; 
P.  W.  &  B.  Railroad  v.  Keenan,  7  Out.,  124  ;  Murphv  v.  Cros- 
san,  2  Out,  495;  Mullen  v.  Steamship  Co.,  28  P.  F.Smith, 
26  ;  Schall  v.  Cole,  11  Out.,  1. 

b.  One  who  enters  the  employment  of  another  has  a  right  to 
count  on  the  performance  of  this  duty  by  the  master,  and  to 
assume  that  such  precautions  as  were  reasonably  necessary,  for 
])is  protection  and  safety  were  taken  by  the  master:  Schall  v. 
Cole,  supra, 

c.  A  master  is  liable  to  his  servants  for  the  injuries  sustained 
by  them  through  the  negligence  of  a  middle  man  under  whose 
absolute  control  he  places  them:  Mullen  v.  Steamship  Co., 
28  P.  F.  Smith,  26. 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  court 
February  15th,  1886. 

A  careful  examination  of  the  nineteen  assignments  of  error 
which  have  been  presented  for  our  consideration  leads  us  to 
the  conclusion  that  there  is  but  one  that  requires  serious 
attention.  The  one  to  which  we  refer  is  the  fourteenth,  and 
involves  an  exception  to  that  part  of  the  charge  of  the  learned 
judge  of  the  court  below  which  reads  as  follows :  "  The  second 
point  made  by  the  defendants  is  that  as  the  engine  was  run  by 
the  engineer,  after  one  of  the  clamps  had  broken,  without  an 
order  from  the  superintendent,  this  would  be  negligence  of  a 
co-laborer,  and  the  company  would  not  be  responsible.  If  the 
evidence  satisfies  you  that  the  machine  was  safe  with  two 
clamps,  and  the  accident  happened  from  the  use  of  one,  this  I 
think  would  be  a  matter  of  law ;  but  the  plaintiffs  effort  has 
been  to  show  that  it  was  dangerous  with  both  clamps  on.  If 
you  should,  therefore,  believe  that  the  use  of  the  machinery 
was  dangerous  with  either  one  or  two  clamps,  the  plaintiff 
would  not  be  defeated  because  it  was  more  dangerous  with 
one.''  Whilst  the  well-established  principle  is  here  recognized 
that  if  the  plaintiff's  injury  was  caused  by  the  negligence  of  a 
co-employ^,  the  employer  could  not  be  made  responsible  for 
the  resulting  damage,  yet  it  is,  at  the  same  time,  held  that  if 
the  two  clamps  were  improper  appliances,  and  the  machine 
when  held  together  by  the  united  strength  of  both  was 
dangerous,  the  engineer  would  be  justified  in  continuing  to 
run  it  after  the  breaking  of  one  of  the  clamps.  But  upon 
what  kind  of  hypothesis  is  this  idea  founded?  The  court 
seems  to  have  entertained  the  opinion  that  as  the  machine  was 
dangerous  in  its  best  estate,  it  could  be  no  more  so  even  when 
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crippled,  hence  the  engineer  was  justified  in  continuing  its 
use,  though  he  saw,  and  ought  to  have  known,  that  it  was 
about  to  go  to  pieces.  We  cannot  understand  a  conclusion  of 
this  kind,  for  if  the  two  clamps  were  insufficient  to  hold  this 
four-ton  balance  wheel  to  its  place,  it  seems  to  us  that  any 
one,  however  inexpert,  might  have  known  that  when  one  had 
broken  the  other  was  all  the  more  likely  to  be  unable  to  sup- 
poi*t  the  additional  strain  that  must,  in  the  nature  of  things, 
come  upon  it. 

Beside  this,  we  do  not  understand  that  the  wheel  or  other 
part  of  the  driving  apparatus  was  dangerous.  The  only  fault 
found  with  this  balance  was  its  inclination  to  slip  slowly  along 
its  shaft,  but  the  result  of  this  defect  was  not  regarded  as 
likely  to  be  productive  of  any  serious  consequence,  and  only 
amounted  to  this,  that  when  the  wheel  had  slipped  so  far  as  to 
interfere  with  the  wall  of  the  pit,  in  which  it  revolved,  it  must 
be  driven  back  to  its  proper  position.  The  design  of  the 
clamps  was  to  prevent  this  slipping,  and  they  were  necessarily 
subjected  to  a  great  strain,  and  the  danger,  as  the  result 
proved,  lay  in  the  bursting  of  these  appliances.  Now,  had  the 
injury  to  the  plaintiff  occurred  in  the  breaking  of  the  first 
clamp  the  responsibility  would  have  rested  altogether  with  the 
defendant,  for  it  could  not  have  charged  its  engineer  with  a 
knowledge  of  the  unsafety  of  an  appliance  which  had  been 
regarded  as  sufficient  by  its  superintendent.  But  such  was 
not  the  case ;  the  first  clamp  broke  in  such  a  position  that  it 
did  no  injury;  nevertheless,  that  breaking,  which  compelled 
the  stopping  of  the  engine,  and  a  removal  of  the  broken  iron 
which  had  embedded  itself  in  the  wall  of  the  pit,  gave  the 
engineer  notice  of  two  things :  (1.)  That  as  the  whole  strain 
which  had  been  borne  by  both  clamps  must  now  come  upon  the 
remaining  one,  he  might  expect,  and  that  in  a  very  short  time, 
a  recurrence  of  the  previous  accident.  (2.)  That  if  the 
second  clamp  should  break  when,  by  the  revolution  of  the 
wheel,  it  was  above  the  edge  of  the  pit,  the  result  would  be 
its  violent  projection  into  the  open  mill  among  the  workmen. 
Under  such  circumstances  as  these  we  cannot  resist  the  con- 
clusion that  the  proximate  cause  of  the  plaintiff's  injury  was 
the  carelessness  of  a  fellow-workman,  and  if  so,  the  defendant 
cannot  be  charged  with  the  resulting  damage.  We  cannot 
perceive  that  Davis  himself  was  in  any  degree  negligent, 
hence  we  refuse  to  sustain  any  of  the  assignments  of  error 
which  assume  carelessness  on  his  part.  He  was  attending 
strictly  to  his  own  business ;  he  was  neither  a  machinist  nor 
engineer,  so  that  even  had  he  known  of  the  breaking  of  the 
first  clamp  it  does  not  follow  that  he  would  have  been  aware 
of  the  slightest  danger.     He  had  a  right  to  rest  upon  the  sup- 
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position  that  tlie  company's  engineer  was  a  person  qualified 
for  the  position,  and  that  he  would  not  negligently  run  his 
engine  when  it  was  dangerous.  But  if  he  has  suffered  by  the 
default  of  that  fellow  employe,  to  him  must  he  look  for  com- 
pensation, and  not  to  the  company. 

The  judgment   is   reversed,  and  a   new  venire 
ordered. 


Kichard  Wistar  versus  The  City  of  Philadelphia. 

1.  Where  a  property  owner  has  well  and  properly  set  curbstones  in 
front  of  his  property,  at  his  own  expense,  on  tne  proper  line,  in  accor- 
dance with  the  style  in  conunon  use,  and  they  are  in  good  order  and 
repair,  the  expense  of  replacing  them  with  others  cannot  be  provided 
by  an  assessment  upon  his  property. 

2.  Wistar  v.  Philadelphia,  11  Norris,  30  P.  F.  S.,  505,  followed. 

January  29th,  1886.  Before  Mercur,  C.  J.,  Gordon, 
Trunkey,  Sterrett,  Green  and  Clark,  JJ.  Paxson,  J., 
absent. 

Error  to  the  Court  of  Common  Pleas,  No.  3,  of  PhiladeU 
phia  county :     Of  July  Term  1885,  No.  63. 

On  the  25th  of  September,  1876,  the  following  lien  was 
filed: 

The  City  of  Philadelphia,  to  the  use  of  Joseph  Johnson, 
James  Holgate,  and  LaFayette  Horter  v,  Richard  Wistar, 
owner.  In  the  Common  Pleas,  No.  3,  in  and  for  the  City  and 
County  of  Philadelpliia. 

The  City  of  Philadelphia  hereby  files  its  claim  to  the  use  of 
Joseph  Johnson,  James  Holgate,  and  Lafayette  Horter, 
jigainst  all  that  certain  lot  or  piece  of  ground  whereon 
the  building  1009  Market  street  is  erected,  &c.,  for  work  done 
and  materials  furnished  on  Market  street  in  front  of  said  lot, 
and  duly  assessed  and  charged  as  follows,  to  wit: — 

1875.   May  26.   For  22  linear  feet  of  curbstone,  at 

$1.76, $38.50 

For  measuring  charge,  .         .         .  1.9-t 

x)  per  cent,  imposed  by  act  of  March  23d,  1886,  2.00 


$42.44 


Forty-two  dollars  forty-four  cents,  said  work  having  been 
done  pursuant  to  direction  and  order  of  the  Highway  Depart- 
ment, under  authority  of  an  ordinance  approved  December 
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81st,  1874,  after  the  owner  of  the  above-described  ground  had 
been  notified  to  cause  the  curb  in  front  of  the  same  to  be  set 
with  cut  granite  curbstones,  and  had  neglected  and  refused  to 
set  curb  as  aforesaid  for  more  than  thirty  days  after  said 
notice,  for  which  sum  of  $44.44,  with  interest  thereon,  a  lien 
is  ^claimed  upon  the  above  described  premises,  pursuant  to 
divers  statutes  enacted  and  provided. 

On  the  21st  of  September,  1884,  a  scire  facias  was  issued  on 
this  lien.  The  defendant  filed  his  plea,  and  on  the  10th  of 
November,  1884,  the  parties  agreed  to  the  following  case 
btated  : 

The  following  case,  in  the  nature  of  a  special  verdict,  is 
stated  for  the  opinion  of  the  coftr^ : — , 

By  an  Ordinance  of  the  Councils  of  the  City  of  Philadel- 
phia, entitled  **An  Ordinance  to  make  an  appropriation  to 
the  Department  of  Highways,  Bridges  and  Sewers  for  the  year 
1876,"  approved  December  31st,  1874,  and  printed  in  the  or- 
dinunces  of  1874,  pp.  618-522,  the  following  appropriation, 
inter  alia,  is  made  to  that  Department : — 

''  Item  37.  For  paving  Market  street  from  Tenth  to  Juni- 
per street,  thirty  thousand  (30,000)  dollars." 

Market  street  in  front  of  defendant's  premises  was  then, 
and  for  many  years  had  been,  a  highway  of  the  city  of  Phila- 
delphia, paved  with  cobble  stones  in  accordance  with  the 
manner  in  which  most  of  the  streets  of  the  city  were  and  are 
paved,  and  the  sidewalk  in  front  of  defendant's  premises  was 
supported  by  a  curbstone  well  and  properly  set,  at  defendant's 
expense,  on  the  proper  line,  in  accordance  with  the  style  in 
common  use,  and  was  in  good  order  and  repair. 

By  reason  of  said  appropriation,  a  contract  was  entered  into 
between  the  City  of  Piiiladelphia  and  said  claimants,  Johnson, 
Holgate  and  Horter,  for  the  paving  of  the  cartway  of  Market 
btreet  with  Belgian  blocks,  and  said  pavement  was  duly  laid. 
The  defendant  having  neglected  to  comply  with  notice  given 
to  replace  his  curb  with  a  new  cut  granite  curb,  the  Highway 
Department  ordered  and  directed  the  said  claimants  to  set 
such  curb,  which  was  accordingly  done  by  them,  and  for  the 
price  or  charge  thereof  this  claim  was  filed. 

It  is  further  agreed  that  each  party  shall  be  at  liberty  to 
cite  all  laws  and  ordinances,  general,  local,  or  special,  bearing 
on  the  case,  and  to  read  the  same  from  the  printed  volumes, 
with  the  same  effect  as  if  herein  set  forth  at  length. 

If  upon  the  foregoing  facts  the  court  are  of  opiuion  that  the 
plaintiff  is  entitled  to  recover  in  this  action,  then  judgment 
shall  be  entered  for  plaintiff  for  the  amount  of  the  claim,  with 
interest,  &c.  Otherwise,  judgment  shall  be  entered  for  defen- 
dant.   Each  party  reserves  a  right  to  a  writ  of  error,  &c. 
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The  ordinances  to  which  reference  was  made  in  the  argu- 
ment in  the  court  below  were  the  following: 

Ordinance  of  February  12th,  1852,  entitled  "An  Ordinance 
to  prescribe  the  size  and  character  of  curbstones  in  the  streets 
which  are  to  be  paved  with  cubical  blocks,  passed  February 
12th,  1852." 

"  Sect.  1.  That  where  the  cartway  of  any  public  street  shall 
be  ordered  paved  with  cubical  blocks,  every  owner  of  the  lot 
or  lots  of  ground  opposite  such  pavement,  shall  cause  the  foot 
pavement  to  be  supported  with  cut  granite  curbstones,  which 
shall  not  be  less  than  eight  inches  in  thickness,  two  feet  in 
depth,  and  each  stone  not  less  than  six  feet  in  length ;  and  in 
case  such  owner  negleqjb  or  j-efuse  so  to  curb  his  footway,  then 
the  same  proceeding  shall  be  had  as  are  now  authorized  in  the 
case  of  the  owners  of  lots  neglecting  or  refusing  to  curb  their 
footways." 

An  ordinance  of  May  3d,  1855,  entitled  "  An  Ordinance  to 
regulate  the  manner  of  paving  the  streets  in  the  city  of  Phila- 
delphia, and  to  provide  for  the  payment  of  the  expense  there- 
of."    A  portion  of  Section  1  is  as  follows  : — 

"  The  Select  and  Common  Councils  of  the  City  of  Philadel- 
phia do  ordain.  That  the  cartways  of  the  public  streets  and 
highways  of  the  city  of  Philadelphia  (except  at  the  intersec- 
tions thereof)  shall  be  paved  at  the  expense  of  the  owners  of 
the  ground  fronting  thereon,  and  the  repaviug  of  the  same 
shall  be  done  at  the  expense  of  the  city,"  &c.,  &c.,  &c. 

And  also  an  ordinance  of  December  31st,  1874,  entitled  "An 
Ordinance  to  make  an  appropriation  to  the  Department  of 
Highways,  Bridges  and  Sewers  for  the  year  1875."  Item  37 
of  section  1  contains,  among  others,  the  following  provision : 

"  For  paving  with  Belgian  blocks,  upon  plans  and  specifica- 
tions of  the  Chief  Commissioner  of  Highways,  Market 

street,  from  Tenth  to  Juniper  street,"  and  appropriating 
$30,000  to  that  purpose. 

The  Acts  of  Assembly  relative  to  municipal  claims  which 
are  made  a  part  of  the  case  stated  are  as  follows : — 

Act  of  April  16th,  1840,  section  9  (P.  L.,  412)  :— 

"It  shall  be  lawful  to  file in  the  oflSce  of  the  pro- 

thonotary all   claims  and  demands  due for 

pitching  and  paving  streets, for  curbing,  paving,  and 

repairing  any  footway  within  the  same." 

Same  act,  section  10,  authority  is  given  : — 

"  At  any  time  after  the  filing  of  the  claim,  to  proceed  to 
recover  the  amount  thereof  by  writ  of  Bcire  facioB  against  the 
real  estate  upon  which  it  is  a  lien." 

Act  of  April  10th,  1843,  section  1  (P.  L,,  342),  provides 
that  :-^ 
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"  In  all  actions,  whether  by  scire  facias  or  otherwise,  .... 
for  the  recovery  of  any  sum  claimed  for  paving,  curbing, 
it  shall  only  be  required  to  be  proved to  en- 
title a  recovery that  the  said  work  was  done,  or  the 

materials  furnished,  and  the  just  value  thereof;  and  upon  any 
such  trial,  it  shall  only  be  lawful  for  the  defendant  to  deny 
that  the  work  was  done,  or  materials  furnished,  or  prove  that 
the  price  charged  therefor  is  greater  than  the  value  thereof, 
or  that  the  amdunt  claimed  has  been  paid  or  released." 

Act  of  March  16th,  1846,  section  1  (P.  L.,  115),  provides 
that : — 

"Such  claims  may,  in  suits  thereon,  be  read  as  evidence  of 
the  facts  therein  set  forth." 

These  acts  in  their  texts  applied  to  the  incorporated  dis- 
tricts, and  not  to  what  was  then  known  as  the  old  city. 

Act  of  April  16th,  1838,  section  3  (P.  L.,  626).  "It 
shall  and  may  be  lawful  for  the  Select  and  Common  Councils 

of  the  City  of  Philadelphia, at  the  expense  of  the 

owner  or  owners  of  the  property  adjoining,  to  regulate,  grade, 
pave  and  re-pave,  curb  and  re-curb  tjie  said  footways  or  side- 
walks   " 

The  Act  of  February  2d,  1854,  (commonly  called  the  Con- 
solidation Act),  provided : — 

Section  40.  "  That  it  may  be  prescribed  by  ordinance  that 
paving  of  streets,  except  at  the  intersection  thereof,  and  of 
footways  and  of  laying  of  water  pipes  within  the  limits  of  the 
city,  shall  be  done  at  the  expense  of  the  owners  of  ground  in 
front  whereof  such  work  shall  be  done,  and  liens  may  be  filed 
by  said  city  for  the  same  as  is  now  practiced  and  allowed  by 
law." 

Act  of  April  28th,  1873,  (P.  L.,  854)  :— 

"  That  the  Select  and  Common  Councils  of  the  City  of 
Philadelphia  be  and  they  are  hereby  authorized  and  empowered 
to  alter  and  regulate  the  curb  lines  and  heights,  and  determine 
and  make  uniform  the  widths  of  the  footways  of  the  streets 
within  the  limits  of  the  said  city." 

In  1875  the  councils  provided  for  the  paving  of  Market 
street  with  Belgian  blocks.  This  was  done,  and  in  accordance 
with  ordinance  of  February  12th,  1852,  the  foot  pavement  was 
supported  with  cut  granite  stones,  for  which  the  claim  was 
filed. 

The  judgment  of  the  court  was  for  the  plaintiff  for  f  67.46. 
The  defendant  took  this  writ  assigning  for  error  the  entering  of 
this  judgment. 

J.  Howard  Gendall^  for  plaintiff  in  error. — The  case  stated 
raises  two  questions : 
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1.  Has  the  city  of  Philadelphia  the  power  to  re-pave  Market 
Street — one  of  its  oldest  streets— and  in  doing  so  to  require 
the  property  owner  to  take  up  a  good  and  sufficient  curb- 
stone, similar  to  those  in  common  use  all  over  the  city,  well 
and  properly  set  and  in  good  order,  and  to  substitute  for  it  an 
expensive  cut  granite  curb?  And  in  default  of  his  so  doing, 
may  the  city  do  this  and  change  him  with  the  cost? 

2.  Is  the  appropriation  ordinance  a  sufficient  authority  for 
the  work  ? 

1.  The  first  of  these  questions  would  seem  to  be  sufficiently 
answered  by  Wistar  v.  Philadelphia,  30  Smith,  505  ;  and  Phila- 
delphia V.  Wistar,  11  Noriis,  404.  Broad  Street,  in  Philadelphia, 
was  re-paved.  It  was  held  that  while  the  cost  of  the  original 
paving  could  be  charged  against  the  property  owners,  the  cost 
of  the  re-paving  could  not :  Hammett  v.  Philadelphia,  15  Smith, 
146.  In  the  re-paving,  the  cartway  was  narrowed,  thus  chang- 
ing the  curb  line,  and  the  City  Councils  passed  an  ordinance 
requiring  property  owners  to  set  a  cut  granite  curb  on  the 
new  line.  In  the  two  decisions  cited,  Wistar  v.  Philadelphia 
nnd  Philadelphia  v.  Wistar,  this  court  decided  that  the  city 
had  no  such  power. 

2.  But  are  there  any  ordinances  requiring  this  cut  granite 
curb  to  be  substituted  for  the  old  one  ?  If  not,  it  is  manifest  that 
the  action  of  the  Highway  Department  in  ordering  and  direct- 
ing the  claimants  Johnson,  Holgate  and  Horter,  to  set  the 
curb,  was  unauthorized,  and  will  not  support  tlie  claim  :  Reilly 
V.  The  City,  10  Smith,  467  ;  City  v.  Stewart,  I  W.  N.  C,  242; 
Philadelphia  v.  Sanger,  5  W.  N.  C,  335 ;  Fell  v.  Philadelphia, 
31  Smith,  58;  Philadelphia  v.  Edwards,  28  Smith,  62;  Greer 
V.  The  City,  29  Leg.  Int.,  52. 

David  W.  Sellers^  for  defendant  in  error. — ^It  will  be  per- 
ceived that  the  case  stated  does  not  suggest  that  the  require- 
ments of  the  ordinance  were  unreasonable — it  simply  raises 
the  question  of  power.  Has  the  city  power  under  the  law  to 
change  the  cartway  paving,  and  fix  the  proper  kind  of  curb  ? 
If  it  be  conceded  that  she  has,  then  is  the  owner  to  govern 
the  city  in  its  reasonable  charges,  or  must  he  obey  a  reasonable 
law  and  ordinance?  Such  acts  and  ordinances  have  alwavs 
been  held  valid ;     Com.  v.  Woods,  8  Wright,  113. 

Mr.  Justice  Clark  delivered  the  opinion  of  the  court, 
February  15th,  1886. 

This  is  a  scire  facias  upon  a  municipal  claim,  filed  by  the 
city  of  Philadelphia,  to  the  use  of  Joseph  Johnson  et  a/., 
against  all  that  certain  lot  of  ground  in  said  city,  whereon  the 
building.  No.  1009  Market  Street,  is  erected,  and  of  which 
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Richard  Wistar  is  owner,  for  work  done  and  material  furnished, 
in  setting  new  cut  granite  curbstones  in  front  of  the  same^ 
pursuant  to  the  directions  of  the  Highway  Department,  under 
jiuthority  of  the  ordinance  of  councils  approved  31st  Decem- 
ber, 1874.  A  case  was  stilted,  in  the  nature  of  a  special  ver- 
dict, for  the  opinion  of  the  court,  from  which  we  learn  that,  by 
the  ordinance  referred  to,  the  sum  of  $30,000  was  appropriated 
for  paving  Market  Street  from  Tenth  to  Juniper. 

Market  Street,  in  front  of  defendant's  premises,  was  then, 
and  for  many  years  had  been,  a  highway  of  the  city  of  Phila- 
delphia, paved  with  cobble  stones  in  accordance  with  the 
manner  in  which  most  of  the  streets  of  the  city  were  and  are 
paved,  and  the  sidewalk  in  front  of  defendant's  premises  was 
supported  by  a  curbstone,  well  and  properly  set,  at  defendant's 
expense,  on  the  proper  line,  in  accordance  with  the  style  in 
common  use,  and  was  in  good  order  and  repair.  A  contract 
was  entered  into  between  the  city  of  Philadelphia  and  the 
claimants,  Johnson,  Holgate  and  Horter,  for  the  paving  of  the 
cartway  of  Market  Street  with  Belgian  blocks,  and  said  pave- 
ment was  duly  laid.  The  defendant  having  neglected  to  com- 
ply with  notice  given  to  replace  his  curb  with  a  new  cut 
gmnite  curb,  the  Highway  Department  ordered  and  directed 
the  claimants  to  set  such  curb,  which  was  accordingly  done  by 
them,  and  for  the  price  or  charge  thereof  this  claim  was  tiled. 

The  curb  is  placed  at  the  outer  edge  of  the  sidewalk,  and 
serves  to  hold  the  pavement  in  place ;  it  is  therefor^  on  the 
line  of  tlie  sidewalk  and  of  the  cartway.  From  the  facts 
admitted  it  appears,  however,  that  the  re-curbing,  under  the  ordi- 
nance, was  required,  not  as  a  repair  or  re-paving  of  the  sidewalk, 
but  as  incident  to  the  repairing  of  the  cartway.  The  property 
owner,  Mr.  Wistar,  was  required  by  this  ordinance,  by  reason 
of  the  re-paving  of  the  street  by  the  city,  to  take  up  a  curbstone 
Mfchich  he  had  previously  set,  and  with  which  no  fault  could  be 
found,  and  to  substitute  for  it  a  more  costly  one  of  a  particular 
kind,  in  order  to  add  to  the  appearance,  or  to  the  efficiency  per- 
haps, of  the  pavement  which  the  city  had  seen  proper  to  put  upon 
the  cartway ;  and  for  his  default  in  so  doing  the  city  seeks  to 
charge  him  with  the  cost. 

In  Hammitt  v.  Philadelphia,  15  P.  F.  S.,  146  ;  Washington 
Avenue,  19  P.  F.  S.,  364,  and  other  cases,  it  has  been  held  that 
the  repairing  of  the  streets  of  a  city,  being  for  the  general 
good,  is  the  duty  of  the  municipality,  and  that  the  expenses 
cannot  be  provided  by  local  assessment.  This  doctrine 
has  recently  been  greatly  emphasized  in  the  case  of  the 
appeal  of  the  Protestant  Orphans'  Asylum,  43  Leg.  Int.,  69, 
where  it  vyas  held  that  an  Act  of  Assembly  allowing  this 
species  of  local  taxation  is  unconstitutional. 
1  Amerman — 39 
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Whether  the  change  from  cobble  stones  to  Belgian  block 
necessitated  the  setting  of  a  curbstone  different  in  any  re- 
spect from  that  in  ordinary  use  does  not  appear.  We  pre- 
i>urae,  however,  this  provision  of  the  ordinance  affects  merely 
the  completeness  and  appearance  of  the  work.  But,  as  it  is 
clear  that  the  cut  granite  curb  is  incident  merely  to  the  repair 
of  the  roadway  and  noir  of  the  sidewalk,  the  expense  cannot 
be  provided  by  local  assessment.  This  case  is  in  all  respects 
similar  in  principle  to  Wistar  v.  Philadelphia,  30  P.  F.  S.,  605. 
In  that  case  the  city  chose  to  change  the  alignment  of  the 
curb  on  Broad  Street,  between  Race  and  Vine,  reducing  the 
width  of  the  roadway  and  increasing  the  width  of  the  side- 
walk from  eighteen  to  twenty-eight  feet,  and,  although  the 
property  owner  had  recently  paid  for  a  good  pavement,  the 
condition  of  which  was  not  complained  of,  he  was  required  to 
set  a  new  and  costly  curb  on  the  new  line.  Upon  his  refusal 
to  comply  with  the  ordinance,  the  city  set  the  curb  and  filed 
a  lien,  as  in  this  case.  Chief  Justice  AgiJew,  delivering  the 
opinion  of  the  court,  says:  "  If,  while  the  pavement  is  good 
and  stands  in  no  need  of  repair,  the  city  may  tear  it  up,  relay 
and  charge  the  owner  again  with  one  excessively  costly,  it 
would  be  exaction,  not  taxation.  Of  courae  the  city  may 
change  its  plans  of  improvement,  and  experiment  to  suit  the 
views  of  those  in  power,  and,  if  it  be  unwise,  the  corrective 
lies  in  the  popular  vote  to  remove  those  guilty  of  such  folly 
and  lavish  expenditure.  But  under  the  40th  section  (Act  2d 
February,  1854,)  no  such  changes  and  experiments  can  be  made 
at  the  expense  of  the  lot  owners,  who  have  no  power  to 
correct  the  evil."  The  case  last  cited,  was  followed  by  Phila- 
delphia V.  Wistar,  11  Norris,  404,  whicli  is  to  the  same  effect. 

In  the  case  at  bar  the  alignment  of  the  curb  was  not  changed, 
the  defendant  was  sioiply  required  to  lift  the  curb  then  in  place, 
and  set  another  and  a  different  kind  in  the  same  place ;  and 
if  the  city  cannot  require  the  re-setting  of  the  curb  when  the 
curb  line  has  been  changed  and  the  footway  widened,  it  is 
difficult  to  see  how  the  power  can  be  exercised  when  the  line 
is  unchanged.  When  the  city  may  see  proper  to  require  a  still 
different  curb,  to  take  the  place  of  the  cut  granite,  must  de- 
pend of  course,  upon  the  judgment  or  caprice  of  the  city 
councils,  and  it  seems  reasonable  and  just,  if  such  a  require- 
ment shall  be  made  when  no  repairs  are  needed,  that  the  city 
should  pay  the  price.  If  the  law  was  correctly  stated  in 
Wistar  v.  Philadelphia,  aupra^  this  lien  cannot  be  sustained, 
and  we  see  no  rciison  why  the  rulings  in  that  case  should  not 
be  adhered  to. 

Judgment  reversed. 
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Hughes,  to  Use,  (fee,  versus  Torrence  with  Notice 
to  terre  tenants. 

1.  Where  a  scire  fadaa  to  revive  a  judgment  is  issued  within  five  years 
from  the  rendition  thereof,  against  the  defendant  therein  only,  and  after 
due  service  judgment  is  entered  against  him,  the  issuing  of  an  dUaa 
scire  facias  ana  service  thereof  on  the  Urre  tenant  within  five  years 
from  issuance  of  the  original  scire  facias  operates  to  revive  and  con- 
tinue the  lien  of  the  original  judgment  against  such  terre  tenant. 

2.  Where  a  mortgagee  satisfies  his  mortgage  and  admits  that  the  debt 
is  paid,  leaving  the  bond  secured  by  me  mortgage  unsatisfied,  there 
bemg  in  fact  a  balance  of  the  debt  secured  thereby  unpaid,  and  he 
afterwards  assigns  the  judgment  entered  on  said  bond  to  the  wife  of  the 
defendant,  she  or  her  legal  representatives  will  be  entitled  to  partici- 
pate in  the  disti*ibution  of  the  fund,  arising  from  an  assignee's  sale  of 
real  estate,  purchased  by  her  at  said  sale,  upon  which  this  judgment 
was  a  lien,  although  she  nad  united  with  her  husband  in  a  general  war- 
rantee deed  in  fee  simple  for  said  land  to  the  party  as  whose  property 
it  was  sold  by  the  assignee,  it  not  appearing  tnat  any  one  in  interest 
acted  upon  the  said  admission  of  the  mortg^ee. 

8.  Porter  t?.  Hitchcock,  2  Out.,  625,  followed. 

February  1st,  1886.  Before  Mercur,  C.  J.,  Gordon 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Fayette  county: 
Of  July  Term,  1885,  No.  83. 

This  was  a  scire  facias  by  Edward  J.  Hughes  for  the  use  of 
Mackintosh,  Hemphill  &  Co.  against  George  A.  Torrence, 
issued  April  5th,  1880,  to  revive  a  judgment  against  him,  en- 
tered on  April  26th,  1875.  Judgment  was  regularly  entered 
against  the  defendant  May  3d,  1880.  On  April  27th,  1882, 
an  alias  scire  facias  was  issued  and  served  on  Joseph  Johnston, 
as  terre  tenant^  and  his  assignees,  he  having  made  an  assign- 
ment for  the  benefit  of  his  creditors.  On  June  16th,  1882, 
judgment  de  terris  was  entered  against  Johnston  and  his 
assignee,  terre  tenants  of  lands  of  Torrence,  for  want  of  a  plea. 

The  court  afterward  opened  this  judgment.  Johnston's 
assignee  pleaded  no  lien,  payment,  and  payment  with  leave. 
On  this  issue  the  parties  agreed  to  the  facts  and  filed  the  fol- 
lowing: 

Ana  now,  December,  1884,  it  is  hereby  agreed  by  the  parties 
to  the  above  suit,  that  the  following  case  be  stated  for  the 
opinion  of  the  court : 

In  April,  1875,  George  A.  Torrence,  the  defendant  above 
named,  borrowed. from  Sfackintosh,  Hemphill  &  Co.,  of  Pitts- 
burgh, Pennsylvania,  through  the  agency  of  Edward  I.  Hughes, 
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the  plaintiff  above  named,  the  sum  of  $18,000,  and  gave  as 
security  therefor  his  judgment  bond  dated  and  executed  on 
the  22d  day  of  April,  1875,  and  a  mortgage  dated  April  22d, 
1875,  acknowledged  April  23d,  1875,  and  recorded  April  28d, 
1875,  in  the  Recorder's  OflBce  of  Fayette  county.  Mortgage 
book  2,  p.  381.  The  mortgage  covered  a  farm  owned  by  the 
said  Torrence  in  Dunbar  township,  in  said  county.  The  bond 
was  entered  of  record  in  Fayette  county  aforesaid,  on  April 
26th,  1875,  at  327,  June  Term,  1875,  in  the  Common  Pleas  of 
said  county. 

Beside  the  said  farm,  so  mortgaged  as  aforesaid,  the  said  de- 
fendant owned  certain  other  real  estate  in  said  township. 
'  When  the  said  mortgage  debt  became  due,  execution  to  col- 
lect it  wjis  issued  on  the  judgment, entered  on  said  bond  afore- 
said. Under  this  execution  the  mortgaged  farm  was  sold  by 
the  sheriff,  and  purchased  by  Mackintosh,  Hemphill  &  Co.,  on 
the  6th  day  of  September,  1876,  for  about  $4,600.  Alias  exe- 
cution was  issued  on  the  judgment  and  about  $6,500  realized 
out  of  other  real  estate  of  the  said  George  A.  Torrence,  making 
about  $11,000  in  all  produced  by  execution  and  applicable  to 
the  said  debt  of  $13,000  due  the  said  Mackintosh,  Hemphill  & 
Co.  Some  time  after  the  purchase  of  the  said  farm  by  the 
said  Mackintosh,  Hemphill  &  Co.,  and  after  the  said  additional 
sum  of  $6,500  had  been  realized  by  them  from  the  sale  of  de- 
fendant's other  land  aforesaid,  the  price  of  real  estate  in 
Fayette  county  advanced,  and  Mackintosh,  Hemphill  &  Co. 
sold  the  said  mortgaged  farm  which  they  had  bought  for  $4,600 
to  some  eastern  parties  for  about  $40,000. 

The  said  Mackintosh,  Hemphill  &  Co.  were  so  well  satisfied 
with  the  said  amount  of  $40,000  realized  by  them  out  of  the 
said  mortgaged  farm,  besides  the  said  $6,500  realized  from  de- 
fendant's other  lands,  that  they  declared  their  purpose  not  to 
collect  the  balance  of  their  debt,  viz :  the  $2,000  aforesaid,  and 
were  willing  to  satisfy  the  said  judgment.  They  did  not  satis- 
fy the  said  judgment  of  record,  but  at  the  solicitation  of  the 
said  George  A.  Torrence,  without  any  consideration  whatever, 
they  wrote  the  letter  dated  Pittsburgh,  February  21st,  1880, 
to  Mr.  Lindsey,  their  attorney  in  Uniontown,  which  letter  was 
mailed  in  Pittsburgh  on  the  said  21st  day  of  February,  1880, 
and  received  by  Mr.  Lindsey  in  due  course  on  the  same  or  the 
next  day.  The  said  letter  and  envelope  are  hereby  made  a 
part  of  this  case  stated. 

Pittsburgh,  February  21st,  1880. 
R.  H.  Lindsey,  Esq.,  Uniontown,  Pa. 

Dear  Sir  : — We  enclose  you  the  power  of  attorney  . 
required  by  that  '*  Phila.  lawyer,"  which  we  hope  will  quiet 
his  slumbers. 
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George  A.  Torrence  wants  us  to  assign  the  unsatisfied  re- 
mainder of  our  judgment  to  his  son.  What  in  the  world  good 
this  will  do  him  we  don't  know  nor  care,  and  are  quite  willing 
to  do  so,  except  as  far  as  the  Boyce  judgment  is  concerned,  as 
we  paid  for  that,  we  want  to  get  it  if  getable.  Will  you  please 
look  into  it  and  prepare  the  proper  papers  for  us  to  execute. 

Yours  truly. 
Mackintosh,  Hemphill  &  Co. 

On  the  said  21st  day  of  February,  1880,  examinations  of  the 
title  and  records  were  being  made  by  the  eastern  parties,  pre- 
paratory to  the  purchase  of  the  said  mortgaged  farm  from  the 
said  Mackintosh,  Hemphill  &  Co.  At  that  time  the  said  mort- 
gage stood  open  on  the  records.  The  attorney  of  the  pur- 
chasers wanted  to  have  it  satisfied  to  perfect  the  title;  that 
'  fact  was  communicated  to  Mackintosh,  Hemphill  &  Co.  by  Mr. 
Lindsey,  and  the  said  M.  H.  &  Co.  forwarded  to  him  the 
power  of  attorney,  authorizing  the  Recorder  of  Deeds  to  sat- 
isfy the  said  mortgage,  a  copy  of  which  is  hereto  attached  and 
made  a  part  of  this  case  stated.  The  said  poVver  of  attorney 
has  no  date  in  the  body,  but  was  acknowledged  before  an 
alderman  in  Pittsburgh,  on  the  21st  day  of  February,  1880, 
and  was  recorded  in  Fayette  county  on  the  23d  of  February, 
1880. 

George  A.  Torrence  to  E.  I.  Hughes,  now  for  use  of  Mack- 
intosh, Hemphill  &  Co.     Art.  of  Ag.  Book  4,  p.  13.     Mort- 
gage dated  April  23d,  1875,  upon  207  acres  of  land  in  Dunbar . 
Township,  Fayette  county,  to  secure  thirteen  thousand  dollars, 
with  interest  from  April  23d,  1875. 

Recorded  in  Fayette  County,  Pennsylvania,  on  the  23d  day 
of  April,  1875,  in  Mortgage  Book  No.  2,  at  page  381. 

We  do  hereby  authorize  and  empower  the  Recorder  of  Deeds 
of  Fayette  County,  in  the  State  of  Pennsylvania,  for  us  and  in 
our  name  and  stead,  to  enter  satisfaction  upon  the  mortgage 
of  the  record  of  the  above  stated  mortgage,  the  debt  thereby 
secured  having  been  fully  paid,  and  for  so  doing  this  Shall  be 
his'SufiBcient  warrant. 

Witness  our  hand  and  seal  this  day  of  February,  Anno 
Domini  one  thousand  eight  hundred  and  eighty. 

On  the  same  day,  in  pursuance  thereof,  Mr.  Darby,  the  Re- 
corder of  Fayette  county,  entered  satisfaction  of  the  said 
mortgage  on  the  record. 

Mr.  Lindsey  says  that  he  talked  to  his  clients,  Mackintosh, 
Hemphill  &  Co.,  about  the  balance  of  $2,000,  or  thereabouts, 
still  appearing  to  be  due  at  the  time  of  the  sale  of'  the  said 
farm  on  the  said  debt  of  $13,000,  and  that  the  said  M.  H.  & 
Co.  said  they  cared  nothing  about  the  matter,  that  they  hud 
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made  enough  money  out  of  the  transaction  without  the  bal- 
ance of  the. judgment,  and  that  it  might  be  satisfied. 

On  the  24th  day  of  February,  1880,  at  the  request  of  George 
A.  Torrence's  attorney,  by  virtue  of  the  said  letter  of  the  said 
Mackintosh,  Hemphill  &  Co..  to  him,  dated  February  21st, 
1880,  and  of  the  execution  of  authority  therein  conferred,  Mr. 
Lindsey,  as  Mackintosh,  Hemphill  &  Co.'s  attorney,  assigned 
in  the  record  without  any  consideration  whatever,  the  unpaid 
balance  of  the  said  judgment  to  Maria  M.  Torrence,  wife  of 
the  said  George  A.  Torrence- 

Maria  M.  Torrence  issued  a  scire  facias  on  this  judgment. 
No.  and  Term  of  the  case  now  in  hearing,  on  the  6th  of  April, 
1880,  being  within  five  years  of  its  date,  in  the  name  of  the 
original  plaintiff,  Edward  I.  Hughes,  to  revive  and  continue 
the  liens  thereof  on  all  lands  originally  bound  by  it. 

On  the  15th  day  of  July,  1875,  George  A.  Torrence  and  the 
said  Maria  M.,  his  wife,  conveyed  to  Joseph  Johnston,  by  duly 
acknowledged  deed,  containing  clause  of  general  warranty, 
the  east  half  of  lot  No.  91  in  the  old  town  in  New  Haven,  in 
said  county,  on  .which  was  erected  the  Claney  House,  together 
with  certain  other  real  estate,  for  a  full  money  consideration, 
which  was  paid  to  the  said  George  by  the  said  Joseph  John- 
ston ;  and  by  the  other  deed,  dated  July  16th,  1875,  recorded 
in  Deed  Book  29,  p.  482,  the  said  George  A.  Torrence  and 
Maria  M.,  his  wife,  conveyed  to  said  Joseph  Johnston,  for  a 
valuable  and  full  consideration,  a  piece  of  land  in  Dunbar 
Township,  in  the  said  county  of  Fayette — which  said  deed 
contained  a  clause  of  general  warranty. 

This  property  the  said  George  A.  Torrence  owned  on  the 
26th  of  April,  1875,  at  the  time  of  the  entry  of  the  said  judg- 
ment in  favor  of  the  said  Mackintosh,  Hemphill  &  Co.  for 
$13,000,  and  that  judgment  was  the  first  lien  on  it. 

The  said  George  A.  Torrence  and  Joseph  Johnston  had 
been  for  a  long  time  before  the  15th  day  of  July,  1875,  part- 
nei'S  in  the  banking  business  in  Connellsville,  in  the  said 
county.  The  said  Torrence,  finding  himself  deeply  in  debt, 
both  in  the  said  banking  business  and  outside  of  it,  on  or 
about  the  said  15th  day  of  July,  1875,  made  conveyances  of 
large  amounts  of  valuable  land  to  the  said  Joseph  Johnston, 
not  including  the  said  Claney  lot,  not  under  any  assignment 
or  insolvent  laws,  but  by  private  agreement,  the  said  Joseph 
Johnston  to  dispose  of  the  same  to  the  best  possible  advan- 
tage, and  pay  all  of  the  indebtedness  of  the  said  George  A. 
Torrence,  if  money  enough  should  be  realized  therefrom  to  do 
so.  If  any  surplus  remained  after  paying  all  of  the  said 
debts,  and  the  expense  of  said  proceeding,  the  said  surplus 
was  to  be  returned  by  the  said  Joseph  Johnston  to  the  said 
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George  A.  Torrence.  The  said  Joseph  Johnston  accepted  the 
said  trust,  but  there  existed  large  indebtedness  of  George  A« 
Torrence  of  record  and  liens  on  the  property  conveyed  at  the 
time  of  the  conveyance  by  Torrence  to  Johnston,  for  the  pay- 
ment of  which,  all  the  property  so  conveyed  was  subsequently 
sold  by  execution,  Johnston  did  not  attempt  the  execution  of 
said  trust,  but  on  the  21st  day  of  October,  1875,  made  an 
assignment  under  the  state  insolvent  laws  for  the  benefit  of 
his  creditors  of  his  entire  personal  and  real  estate  to  Josiah 
Kurtz  and  to  others,  of  whom  Josiah  Kurtz  alone  entered 
activel}*^  upon  his  duties  as  said  assignee. 

In  the  said  assignment  for  the  benefit  of  his  creditors,  the 
said  Joseph  Johnston  included  the  entire  property  so  as  aifore- 
said  conveyed  to  him  by  the  said  George  A.  Torrence  in  July, 
1876,  for  the  purpose  of  paying  the  said  George's  debts,  setting 
forth  in  his  said  assignment  the  said  conveyance  to  him  by  the 
said  George,  with  all  the  conditions  in  full,  as  conveyed  to 
him. 

The  said  Josiah  Kurtz  accepted  the  duties  of  the  said  assign- 
ment for  the  benefit  of  Joseph  Johnston's  creditors,  but  never 
attempted  the  execution  of  the  duties  of  the  said  George  A. 
Torrence,  but  nearly  the  entire  indebtedness  of  Joseph  John- 
ston, to  which  the  fund  in  court  would  be  applicable  if 
answered  to  the  assignees  of  Joseph  Johnston,  were  debts  of 
the  partnership  of  George  A.  Torrence  &  Co.,  composed  of 
said  George  A.  Torrence  and  Joseph  Johnston.  On  tlie  16th 
day  of  June,  1876,  the  said  Josiah  Kurtz,  assignee  of  the  said 
Joseph  Johnston,  obtained  an  order  of  the  Court  of  Common 
Pleas,  purauant  to  the  Act  of  Assembly  of  1876,  Purd.  Dig. 
1978,  to  sell  certain  real  estate  of  the  said  Joseph  Johnston, 
including  the  Claney  House,  and  the  Dunbar  township  land, 
and  under  the  said  order  sold  the  said  Claney  House  as  the 
property  of  the  said  Joseph  Johnston  to  Maria  M.  Torrence, 
for  the  sum  of  f  1.030,  the  said  piece  of  land  in  Dunbar  town- 
ship, containing  twelve  acres,  more  or  less,  to  John  T.  Hogg 
for  $1,800,  and  the  disposition  of  the  money  from  the  sale  of 
the  Claney  lot  raises  the  question  in  this  case,  that  is  to  say, 
as  to  whether  this  judgment  shall  be  revived  as  against  the 
said  Claney  lot. 

The  seire-facias  on  the  Hughes'  judgment  was  issued  at  the 
instance  of  Maria  M.  Torrence  on  the  5th  of  April,  1880; 
judgment  was  confessed  by  George  A.  Torrence  May  8d,  1880, 
and  was  regularly  taken,  de  terri$^  after  personal  service  by 
default  against  both  Joseph  Johnston  and  Josiah  Kurtz,  his 
assignee,  denominated  terre  tenants. 

The  judgment  against  Johnston  and  Kurtz  is  dated  June 
16thy  1882,  and  was  obtained  on  an  alias  set.  fa.  issued  April 
27th,  1882. 
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Joseph  Johnston  had  been  in  possession  of  the  Clanev  lot 
from  the  15th  of  July,  1875,  when  it  was  conveyed  tohim 
by  Torrence  and  wife,  until  October  2l8t,  1875,  when  he  con- 
veyed it  to  his  assiprnees,  after  which  date  it  was  in  possession 
of  the  said  Josiah  Kurtz  until  he  sold  as  aforesaid. 

Josiah  Kurtz,  as  assignee  of  the  said  Joseph  Johnston,  filed 
an  account  in  court  showing  in  his  hands  a  portion  of  the  pur- 
chase money  of  the  said  Claney  House,  sold  as  aforesaid  by 
the  said  Kurtz,  under  the  order  of  this  court,  June  16th,  1876. 
An  Auditor  was  appointed  to  ascertain  liens,  etc.,  and  Maria 
M.  Torrence  appeared  before  him  to  claim  the  entire  amount 
of  the  said  Claney  House  money ;  the  Auditor  rejected  the 
claim  of  Mrs.  Torrence,  but  the  court  reversed  the  decision  of 
the  Auditor  on  the  ground  that  the  said  judgment  now  in  con- 
troversy having  been  revived  and  standing  in  full  force  at 
the  time  of  the  proceedings  before  the  Auditor,  and  being  the 
first  lien  on  the  said  Claney  House,  Mrs.  Maria  M.  Torrence 
was,  according  to  the  record,  entitled  to  the  said  Claney  House 
money,  but  the  court  also  stayed  all  proceedings  in  the  distrib- 
ution of  the  said  Claney  House  money  until  an  application 
could  be  made  to  the  court  to  open  the  said  judgment  and 
ascertain  if  a  valid  defence  to  it  could  be  made ;  whereupon 
on  the  12th  day  of  May,  1884,  the  said  Kurtz  presented  his 
petition  to  this  court  (which  is  hereby  made  a  part  of  this  case 
stated,  and  the  facts  in  which  said  petition  are  not  denied,) 
to  open  the  said  judgment  as  to  the  said  Johnston  and  Kurtz, 
and  allow  them  to  make  a  defence  on  the  ground  set  forth 
therein. 

The  prayer  of  this  petition  was  granted  on  the  26th  day  of 
August,  1884,  and  the  case  was  ordered  to  be  placed  on  the 
trial  list  for  this  (December)  term. 

Maria  M.  Torrence  died  during  this  progress  of  the  said 
hereinbefore  recited  proceedings,  and  Alfred  C.  Knox,  her 
administrator,  has  been  substituted  on  this  record  as  plaintiff. 

If  the  court  shall  be  of  opinion  that  the  plaintiff,  Alfred 
C.  Knox,  administrator  of  Maria  M.  Torrence,  deceased,  is 
entitled  to  recover  in  the  action,  and  to  have  said  judgment 
revived  as  against  Joseph  Johnston  and  Josiah  Kurtz,  bis 
assignee,  as  aforesaid,  terre  tenants  of  the  real  estate  so  con- 
veyed as  aforesaid  by  the  said  George  A.  Torrence  and  wife  to 
the  said  Joseph  Johnston,  to  wit,  the  east  half  of  lot  No.  91  in 
New  Haven,  known  as  the  Claney  lot,  then  judgment  de  terns 
to  be  entered  in  favor  of  said  plaintiff  against  said  terre  tenants 
for  the  sum  of  12,000,  with  interest  from  May  8d,  1880,  |)ut  if 
said  plaintiff  is  not  entitled  to  have  said  judgment  revived  as 
aforesaid,  then  judgment  to  be  entered  in  favor  of  terre  tenants^ 
the  costs  to  follow  this  judgment,  and  either  party  to  have  the 
right  to  sue  out  a  writ  of  error  thereon. 
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The  court  entered  the  following  judgment :  Upon  consid 
eration  of  the  facts  as  presented  by  the  case  stated  and  an 
examination  of  the  authorities,  we  are  of  the  opinion  that  the 
plaintiff,  Alfred  C.  Knox,  administrator  of  Maria  M.  Torrence, 
deceased,  is  not  entitled  to  recover  in  this  action  and  to  have 
said  judgment  revived  as  against  Joseph  Johnston  and  Josiah 
Kurtz,  his  assignee,  terre  tenants  of  the  real  estate,  conveyed 
by  the  said  George  A.  Torrence  and.  wife  to  said  Joseph  John- 
ston, to  wit,  the  east  half  of  lot  No.  91  in  New  Haven,  known 
as  the  Claney  lot ;  and  it  is  therefore  ordered  and  directe<l 
that  judgment  be  entered  on  the  case  stated  in  favor  of  Joseph 
Johnston  and  Josiah  Kurtz,  his  assignee,  terre  tenants  with 
oosts. 

The  plaintiff  thereupon  took  this  writ,  and  assigned  for 
error  the  entering  of  the  judgment. 

Edward  Campbell^  for  plaintiff  in  error. 

Boyle  ^  Meatrezaty  for  defendant  in  error. 

Mr.  Justice  Sterrbtt  delivered  the  opinion  of  the  court, 
Februaiy  16th,  1886. 

To  warrant  the  entry  of  judgment  in  favor  of  plaintiff,  it  is 
of  course  necessary  that  at  least  a  portion  of  the  original  judg- 
ment, on  which  the  scire  facias  issued,  should  appear  to  be  un- 
paid. The  words  contained  in  the  entry  of  satisfaction  on 
the  mortgage  record,  viz.,  "  The  debt  thereby  secured  having 
been  fully  paid,*'  amount  to  an  admission  that  the  judgment, 
in  which  the  debt  was  merged,  had  theretofore  been  paid,  and 
in  the  absence  of  evidence  to  the  contrary-would  be  conclusive 
of  the  fact;  but  the  facts  and  circumstances  connected  with 
the  satisfaction  of  the  mortgage  clearly  show  that  such  was 
not  the  case ;  that  $2,000  of  the  debt  evidenced  by  the  bond 
on  which  the  original  judgment  was  entered  remains  unpaid. 
Indeed  that  fact  is  distinctly  admitted  by  the  case  stated,  and 
must  therefore  be  accepted  as  true ;  and  there  is  nothing  in 
the  case  stated  that  would  have  the  effect  of  estopping  either 
the  legal  or  equitable  plaintiffs  from  claiming  the  balance  thus 
admitted  to  be  due.  If  Mackintosh,  Hemphill  &  Co.  had  not 
assigned  the  judgment  to  Mi-s.  Torrence,  they  would  have  had 
a  right,  for  aught  that  appears,  to  collect  the  unpaid  balance. 
It  does  not  appear  that  any  one  acted  on  their  admission, 
above  referred  to,  that  the  debt  was  fully  paid,  and,  nothing 
having  been  done  to  estop  them  from  collecting  the  admitted 
balance,  they  had  a  right  to  assign  the  same  to  Mrs.  Torrence, 
either  for  value  or  as  a  gift,  and  thus  invest  her  with  all  their 
right,  title  and  interest  therein.    The  fact  that  she  previously 
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united  with  her  husband  in  the  deed  conveying  the  land  in 
question  to  Johnston  could  not  estop  her  from  enforcing  the 
lien  of  the  judgment  in  the  same  manner  that  her  assignors 
could  have  done.  She  is  not  in  any  way  affected  by  her  hus 
band's  warranty  against  incumbrances,  etc.  It  follows,  there- 
fore, that  there  is  nothing  to  prevent  her  administrator  from 
enforcing  payment  of  the  admitted  balance  of  the  judgment 
against  the  land  originally  bound  by  the  lien  thereof  in  the 
hands  of  the  terre  ten^ntB^  unless  the  lien  as  to  them  has  been 
permitted  to  expire  for  want  of  proper  steps  being  taken  to 
keep  the  same  alive.  This  brings  us  to  the  only  remaining 
question  in  the  case,  viz.:  Whether  the  proceedings  in  this 
scire  facias  to  revive  the  original  judgment,  etc.,  have  had  the 
effect  of  continuing  the  lien  thereof  against  the  land  in  the 
hands  of  the  terre  tenants  f  In  view  of  repeated  decisions 
of  this  court  this  should  no  longer  be  an  open  question.  In 
Porter  v.  Hitchcock,  98  Pa.  St.,  625,  it  was  distinctly  ruled, 
as  in  effect  it  had  theretofore  been,  that  where  a  scire  facias  to 
revive  a  jud<^ment  is  issued,  within  five  years  from  the  rendition 
thereof,  against  the  defendant  therein  only,  and  after  due  ser- 
vice judgment  is  entered  against  him  (as  was  done  in  this 
case),  the  issuing  of  an  alias  scire  facias  and  service  there- 
of on  the  terre  tenant^  within  five  yeai-s  from  issuance 
of  the  original  scire  facias  operates  to  revive  and  con- 
tinue the  lien  of  the  original  judgment  against  such  terre 
tenant.  The  facts  of  that  case  were,  in  effect,  the  same  as  in 
the  case  at  bar.  In  1876  the  terre  tenant  bought  property 
encumbered  by  the  lien  of  a  judgment  entered  in  1875,  re- 
corded her  deed  and  went  into  possession.  Afterwards,  in 
1877,  a  scire  facias  was  issued  on  the  judgment,  was  duly 
served  on  the  defendant  therein,  but  not  on  the  terre  tenant.  In 
1879  judgment  was  taken  against  the  defendant  in  t\i%  scire 
facias^  and  in  1881  an  alias  scire  facias  was  issued  and  served  on 
the  terre  tenant.  Slie  appeared  and  filed  an  affidavit  of  defence, 
in  which  she  claimed  the  alias  scire  facias  was  inoperative  to 
continue  the  lien  of  the  original  judgment  against  her  title, 
because  it  was  not  issued  and  served  for  more  than  five  years 
from  the  date  of  her  purchase.  The  court  below  thought 
otherwise,  and  accordingly  entered  judgment  deterris;  and, 
on  writ  of  error  to  this  court,  the  judgment  was  affirmed  in 
an  opinion  by  our  brother  Gordon.  The  reasons  given  there- 
for need  not  be  repeated  here.  They  will  be  found  in  the 
opinion  referred  to  and  in  the  cases  there  cited. 

Judgment  revei*sed  and  judgment  de  terris  is  now 
entered,  on  the  case  stated,  in  favor  of  plain- 
tiff and  against  defendants  for  $2,000  with 
interest  from  May  3d,  1880,  and  costs. 
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Emerson  versus  Cochran. 

1.  In  order  to  sustain  an  action  on  the  case  for  the  malicious  use  or 
abuse  of  civil  process  in  restraining  one  of  his  personal  liberty  or  inter- 
fering with  his  property,  the  plaintiff  must  not  only  allege  in  his  narr 
but  also  prove  on  the  trial  that  the  defendant  had  not  probable  cause 
for  his  prosecution  and  was  actuated  by  malicious  motives.  The  want 
of  probable  cause,  without  malice,  is  not  sufficient ;  so,  where  probable 
cause  appears,  the  motive  for  the  prosecution,  however  malicious,  goes 
for  nothing. 

2.  It  is  sufficient  to  rebut  the  inference  of  malice,  arising  from  the  want 
of  probable  cause,  that  an  honest  statement  of  the  facts  were  submitted 
to  an  attorney  at  law  who  advised  that  they  were  sufficient  to  sustain  an 
action,  and  that  the  action  was  brought  on  that  advice. 

3.  The  offer  to  compromise  a  civil  suit  is  evidence  neither  of  the  want 
of  probable  cause  nor  of  malice. 

February  1st,  1886.  Before  IMekcur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Fayette  county: 
Of  July  Term  1885,  No.  767. 

This  was  an  action  on  the  case  brought  by  Alfred  Emerson 
against  James  W.  Cochran  and  Lutellus  Cochran  for  the 
malicious  use  or  abuse  of  civil  process  whereby  the  defendant 
was  arrested  and  imprisoned  in  the  county  jail. 

The  plea  was  not  guilty.  The  facts  sufficiently  appear  from 
the  charge  of  the  court  and  the  opinion  of  the  Supreme  Court. 

The  defendant  presented  the  following  point :  That  if  the 
defendants,  at  the  time  of  procuring  the  writ  of  capias  to  be 
issued,  and  the  plaintiff  arrested,  consulted  their  attorneys, 
made  a  fair  statement  of  the  facts  to  them,  as  they  had  reason 
to  believe  they  existed,  and  that  upon  said  statement  the  said 
attorneys  advised  the  issuing  of  said  writ,  and  the  arrest  of 
the  plaintiff,  the  plaintiff  cannot  recover  in  this  action.  An- 
swer, affirmed.     (Second  assignment  of  error.) 

The  plaintiff  presented,  inter  alia^  the  following  points: 

1.  If  the  defendants  included  the  plaintiff  in  the  capias  in 
order  to  make  him  drive  the  strikers  off  his  land,  and  not 
because  they  believed  that  he  had  encouraged  the  strikers  and 
deterred  the  defendants'  hands  from  working,  the  plaintiff  is 
entitled  to  a  verdict.  Answer,  refused.  (Third  assignment 
of  error.) 

2.  Malice  may  be  inferred  from  the  want  of  probable  cause, 
and  both  malice  and  want  of  probable  cause  may  be  inferred 
from  the  discontinuance  of  the  capias.  Answer,  refused. 
(Fourth  assignment  of  error.) 
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The  court  instructed  the  jury  in  the  general  charjje  as  follows: 
This  is  an  action  on  the  case,  brought  by  Alfred  Emerson 
against  James  W,  and  Lutellus  Cochran,  to  recover  damages 
for  false  imprisonment.  It  appears  from  the  evidence  in  the 
case,  that  sometime  in  the  month  of  March,  1879,  the  plaintiff 
in  this  case  was  working  at  the  mines  of  the  defendants  for 
the  firm  of  Brown  &  Cochran,  at  their  Jimtown  works  in  this 
county,  and  that  the  workmen  left  the  mines  and  refused  to 
work  about  the  20th  or  2l8t  of  March,  and  that  after  that, 
although  quite  a  number  of  them  went  back  to  work,  some  of 
them  did  not  return  to  the  mines ;  that  the  work  ran  on  with 
those  who  did  see  fit  to  return,  until  sometime  in  the  month 
of  April  following,  probably,  when  a  tent  was  moved  on  to  the 
land  of  the  plaintiff  in  this  suit,  Alfred  Emerson,  and  some 
strange  men  came  there  with  a  band  of  music  and  were  inter- 
fering with  the  men  employed,  or  who  had  been  employed 
about  the  works  of  the  defendants  in  this  suit,  to  such  an  ex- 
tent that  the  work  was  almost,  if  not  entirely  stopped ;  that 
the  defendants  in  this  suit,  who  were  then  the  plaintiffs  in  the 
capias  that  was  afterwards  issued,  after  making  an  effort  to 
have  the  tent  removed  and  the  parties  compelled  to  leave  the 
neighborhood,  came  to  town  and  consulted  counsel  about  the 
matter.  It  is  claimed  by  the  defendants  in  this  suit,  that  they 
laid  the  matter  fully  and  fairly  before  the  counsel,  stated  the 
facts  as  they  existed,  and  received  such  advice  from  their 
counsel  as  induced  them  to  have  a  capias  issued ;  that  in  view 
of  that  advice,  application  was  made  to  an  Associate  Judge 
and  the  writ  was  issued,  and  the  plaintiff  in  this  suit,  along 
with  the  others,  was  arrested  ;  and  the  plaintiff  claims  that  he 
was  arrested  at  his  home,  brought  to  this  town  and  confined 
in  the  jail  from  Sunday  until  Monday,  when  he  procured  bail 
and  was  released  ;  and  that  afterwards,  the  capias  proceeding 
was  discontinued  ;  and  he,  feeling  aggrieved  by  that  action  on 
the  part  of  the  defendants,  brought  this  action  on  the  case  to 
recover  damages  for  what  he  claims  to  have  been  false  im- 
prisonment. [We  have  been  requested  on  the  part  of  the 
defendants  in  this  suit,  James  W.  and  Lutellus  Cochran,  to 
instruct  you,  "  That  if  the  defendants  at  the  time  of  procuring 
the  writ  of  capias  to  be  issued  and  the  plaintiff  arrested,  con- 
sulted their  attorneys,  made  a  fair  statement  of  the  facts  to 
them  as  they  had  reason  to  believe  they  existed,  and  that  upon 
said  statement  the  said  attorneys  advised  the  issuing  of  said 
writ  and  the  arrest  of  plaintiff,  the  plaintiff  caunot  recover  in 
this  action."  Under  our  understanding  of  the  law  as  it  exists, 
we  will  affirm  that  point.  If  the  jury  should  be  satisfied  that 
the  defendants,  James  W.  and  Lutellus  Cochran,  did  consult 
their  counsel,  and  there  is  nobody  disputes  it,  both  Mr.  Ewing 
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and  M.  M.  Cochran,  the  attorneys,  testified  that  they  were 
consulted,  and  that  being  an  undisputed  fact  in  the  case,  that 
point  will  be  aflSrmed,  and  your  verdict  should  be  for  the 
defendants  under  the  view  of  the  law  that  we  take,  and  with 
your  permission,  the  prothonotary  will  take  your  verdict  for 
the  defendants.]     (Eighth  assignment  of  error.) 

Verdict  for  the  defendant  and  judgment  thereon.  The 
plaintiff  took  this  writ  assigning  for  error  the  answer  of  the 
court  to  the  defendants*  points,  the  answer  of  the  court  to  the 
plain tifTs  points,  and  that  portion  of  the  charge  included 
within  brackets. 

JE.  Campbell  and  B.  P.  Kennedy^  for  plaintiff  in  error. — For 
injuries  arising  from  regular  process  of  a  court  of  competent 
jurisdiction,  case  is  the  proper  form  of  action,  and  trespass 
does  not  lie  as  for  a  malicious  arrest  or  for  a  malicious  prose* 
cution :  Farmers  Bank  v.  McKinney,  7  Watts,  214. 

Where  a  party  issues  civil  process  and  interferes  with  the 
liberty  or  property  of  another  maliciously  and  without  reason- 
able or  probable  cause,  as  in  this  case,  he  is  liable  to  an  action 
for  damages :  Mayer  v.  Walter,  64  Pa.  St.,  283 ;  Herman  v. 
Brookerhoff,  8  Watts,  240;  McCarthy  v.  DeArrait,  99  Pa. 
St.,  63. 

Mestrezat  (JK".  M.  Cochran  and  Bot/le  with  him),  for  defen- 
dants in  error. — It  is  sufficient  if  the  defendants  before  issuing 
the  writ  for  his  arrest  had  reasonable  grounds  for  the  belief  of 
his  guilt:  Fisher  v.  Forrester,  33  Pa.  St.  R.,  501;  Dietz  v. 
Langfitt,  68  Id.,  234 ;  McCarthy  v.  DeArmit,  99  Id.,  63. 

To  sustain  this  action  the  plaintiff  must  show  both  malice 
and  want  of  probable  cause.  If  he  fail  in  either,  he  has  no 
case,  and  the  court  was  right  in  directing  a  verdict  for  defen- 
dants. The  authorities  are  numerous,  and  without  an  excep- 
tion sustain  this  position :  Kirkpatrick  v.  Kirkpatrick,  89  Pa. 
St.  R.,  292. 

^^  The  question  of  what  is  probable  cause,  and  whether  it 
exists  in  the  proof,  if  believed,  is  a  question  of  law  for  the 
court;  the  proof  of  establishing  it  is  for  the  jury:  Fishery. 
Forrester,  9  Casey,  501." 

**Here  the  court  gave  no  instructions  to  the  jury  whether 
there  was  probable  cause  or  not,  but  left  that  question,  as  well 
as  the  question  of  the  proof  of  the  fact,  to  the  jury,  without 
the  assistance  which  the  law  imposes  upon  the  court;  and 
thus  the  whole  case  was  thrown  upon  the  jury."  See  also 
Bernar  v.  Dunlap,  94  Pa.  St.  Rep.,  829;  Sutton  v.  Anderson, 
103  Pa.  St.  Rep.,  161. 


Digitized  by  VjOOQIC 


622  SUPREME  COURT  [Philadelphia 

[Emeraon  v,  Cochran.] 

Mr.  Justice  Gordon  delivered  the  opinion  of  the  conrt, 
February  15th,  1886 : 

It  18  undoubtedly  true  that  in  Pennsylvania,  as  elsewhere, 
the  action  of  case  will  He  for  the  inalicious  use,  or  abuse,  of 
civil  process ;  this,  however,  must  be  taken  with  the  qualifica- 
tion that  such  process  has  been  used  to  restrain  the  defendant's 
personal  libertv  or  to  interfere  with  his  propertr:  Muldoon 
V.  Rickev- 103  P.  S.  R.,  110 ;  Kramer  v.  Stock,  10  Watts,  115 ; 
Mayer  v.  Walter,  14  P.  F.  S.,  288.  The  suit  in  hand  is  founded 
on  the  alleged  malicious  use  of  the  writ  of  capias^  by  which 
the  person  of  the  plaintiff  was  seized  and  imprisoned.  In 
order  to  sustain  this  action  the  plaintiff  must  not  only  allege 
in  his  narr^  but  also  prove  on  the  trial,  that  the  defendant  had 
not  probable  cause  for  his  prosecution,  and  was  actuated  by 
malicious  motives.  The  want  of  probable  cause  without 
malice  is  not  sufficient;  so  where  probable  cause  appears,  the 
motive  for  the  prosecution,  however  malicious,  gfoes  for  notli- 
ing:  Kramer  v.  Stock,  supra;  McCarthy  v,  De  Armit,  99 
P.  S.  R.,  63,  and,  as  was  said  by  Mr.  Justice  Trunkey,  in  the 
case  last  cited,  something  more  than  mere  legal  or  theoretical 
malice  is  requisite  to  sustain  an  action  of  this  kind,  for  it  must 
be  proved  as  a  fact,  and  whilst  it  may  be  inferred  from  a  want 
of  probable  cause,  its  existence  nevertheless  is  for  the  jury. 
From  this  it  follows  that  a  jury  ought  not  to  be  permitted  to 
infer  malice  from  the  mere  want  of  probable  cause,  when  by 
other  circumstances  it  is  disproved.  The  discontinuance  of 
the  capias  was  undoubtedly  prima  facie  proof  of  the  want  of 
probable  cause  for  the  institution  of  the  suit,  but  only  prima 
facie^  and  required  but  slight  evidence  for  its  rebuttal.  In 
this  case,  as  in  others  of  the  same  kind,  proof  of  a  discontinu- 
ance is  chiefly  important  as  showing  the  determination  of  the 
previous  action,  without  which,  it  would  seem,  a  suit  like  that 
in  hand  could  not  be  maintained:  Mayer  v.  Walter,  supra. 
But,  as  we  have  seen,  where  malice  is  disproved,  the  want  of 
probable  cause  is  of  no  consequence,  and  in  this  is  found  the 
chief  defect  in  the  plaintiff's  case.  The  discontinuance  and 
other  evidence  of  a  prima  facie  character  going  to  establish 
malice  in  the  original  prosecution  was,  if  there  is  any  force 
in  authority,  completely  rebutted  by  the  fact,  which  no  one 
pretended  to  gainsay,  that  the  defendants  in  good  faith  acted 
upon  the  advice  of  counsel.  We  have  said,  and  that  very  re- 
cently, in  the  case  last  above  cited  (per  Mr.  Justice  Trunkey)  : 
"  When  the  prosecutor  submits  the  facts  to  au  attorney  at  law, 
who  advises  they  are  sufficient,  and  he  acts  thereon  in  good 
faith,  such  advice  is  often  called  probable  cause,  and  is  a 
defence  to  an  action  of  malicious  prosecution;  but  in  strict 
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ness  the  taking  the  advice  of  counsel  and  acting  thereon  re- 
buts the  inference  of  malice  arising  from  the  want  of  probable 
cause.*'  If  what  is  hete  said  be  law,  and  that  it  is  so  is  too 
well  settled  for  doubt  or  discussion,  then  was  judgment  prop- 
erly entered  for  the  defendants.  Both  Mr.  Cochran  and  JVfr. 
Ewing,  reputable  attorneys  at  law,  detail  the  statements  made 
to  them  by  James  Cochran,  immediately  before  the  issuing  of 
the  writ,  concerning  the  behavior  of  the  rioters,  and  his  reason 
for  thinking  they  were  aided  and  abetted  by  the  plaintiff,  and 
allege  that  without  any  suggestion  on  part  of  the  defendants, 
they  advised  the  issuing  of  a  capias.  This,  unless  rebutted  by 
showing  that  they  submitted  a  false  statement  by  their  counsel, 
was  sufficient  to  rebut  the  presumption  of  malice.  But  the 
evidence  of  the  plaintiff,  so  far  from  showing  that  the  state- 
ment thus  made  was  false,  in  all  material  particulars  sustained 
it.  Moreover,  if  we  consult  the  testimony  produced  by  the 
defence,  the  Cochrans  had  not  only  probable,  but  actual  cause 
for  their  suit.  That  tlie  strikers  occupied  Emerson's  ground 
with  his  assent,  if  not  by  his  invitation,  can  scarcely  be  doubted, 
and  beyond  this  there  was  good  reason  to  believe  that  he  was 
actively  engaged  in  the  strike.  It  is  true,  the  defendants  did 
propose  that  if  the  plaintiff  would  interfere  to  assist  in  the  ex- 
pulsion of  the  rioters  from  his  land  they  would  discontinue 
the  suit  as  to  him.  But  what  of  that?  Of  course,  it  was  of 
great  consequence  to  them  that  these  strikers  should  not  have  a 
secure  lodging  place  within  a  few  rods  of  their  mines,  hence, 
however  perfect  their  cause  of  action  against  Emerson,  they 
would  make  a  good  bargain  if  by  a  discontinuance  they  could 
relieve  themselves  of  so  great  a  nuisance.  Nor  have  I  ever 
heard  that  an  offer  of  compromise,  in  a  civil  suit,  was  evidence 
either  of  the  want  of  probable  cause  or  malice.  It  will  thus 
appear  that  the  plaintiff's  first  point  was  properly  refused  for 
want  of  evidence  to  support  it.  In  like  manner,  was  the  third 
well  refused,  because  the  presumption  of  malice  was  conclu- 
sively disproved.  As  these  points  embrace  the  material 
assignments  of  error  we  think  it  unnecessary  to  di^uss  the 
others. 

The  judgment  is  affirmed. 
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Gibson  versus  Lenhart,  Receiver. 

1.  Apledgee^s  title  to  negotiable  bonds,  he  being  the  bona  fide  holder  of 
them  for  value,  is  good  against  all  the  world. 

2.  Where  one  pledges  negotiable  bonds,  as  collateral  seenrity  for  a  loan 
made  to  him  by  another,  and  deposits  the  same  in  bank  lor  him,  for 
which  t^e  bank  issues  a  certificate  of  deposit  to  the  pledge,  setting  ont 
the  ownership  of  the  bonds  in  the  pledgee,  the  bank,  in  an  action  of 
replevin  against  it  by  the  pledgee,  is  estopped  from  contradicting  its 
certificate  to  the  pledgee  and  setting  up  ownership  in  another,  for  the 
possession  of  the  bank  is  the  possession  of  the  pleogee. 

8.  It  is  error  to  admit  evidence  of  a  prior  pledge  of  the  same  negotiable 
bonds  to  another,  in  the  absence  oi  proof  of  any  knowledge  on  part  of 
the  pledgeie  of  the  mala  fides  of  the  pledgor,  llie  rights  of  the  alleged 
pnor  pledo^ee  he  not  being  a  party  to  the  record,  as  against  the  subse- 
quent pledgee  cannot  be  adjudicated. 

4.  Gibson  v.  Lenhart,  Receiver,  2  Out.,  522,  followed. 

February  1st,  1886.  Before  Mercxjr,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

^RROR  to  the  Court  of  Common  Pleas  of  Crawford  county: 
Of  July  Term,  No.  123. 

Replevin  for  the  following  Shenango  &  Allegheny  Rail- 
road bonds,  dated  April  1,  1869,  J.  J.  Shryock,  president;  G. 
H.  McGibbon,  secretary;  H.  Rawle,  treasurer,  with  coup- 
ons: Nos.  698,  f  1,000;  504,  $1,000;  121,  $1,000;  991,  S500; 
931,  $500;  925,  $500;  1083,  $500;  1087,  $500;  1086,  $500; 
1084,  $500;  1082,  $500;  1081,  $500;  989,  $500;  987,  $500; 
988,  $500,  of  the  value  of  nine  thousand  dollars,  brought  by 
William  Gibson  against  Joseph  H.  Lenhart,  Receiver  of  the 
First  National  Bank  of  Meadville,  Pa.,  April  13th,  1881. 

Writ  returned  :  served  a  true  and  attested  copy  of  this  writ 
April  15th,  1881,  personally  on  J.  H.  Lenhart,  Receiver,  etc.; 
and  May  7th,  1881,  by  virtue  of  the  within  writ  to  me  directed, 
I  have  taken  and  returned  to  the  within  named  Dr.  William 
Gibson  the  within  described  Shenango  &  Allegheny  Railroad 
bonds,  as  within  I  am  commanded. 

July  13th,  1881.  The  defendant  pleads  "  Nan  cepit  in  modo 
etforma^'^  etc.,  "property,"  and  "property  in  alio. 

On  the  trial  before  Church,  P.  J.,  the  following  facts 
appeared:  On  the  20th  day  of  April,  1878,  William  Thorp 
borrowed  from  the  plaintiff.  Dr.  William  Gibson,  $6,674.40  for 
one  year,  and  agreed  that  within  ten  days  thereafter  he  would 
deposit  with  the  First  National  Bank,  of  Meadville,  Pa.,  the 
corporation  defendant,  $9,000  Shenango  &  Allegheny  Railroad 
bonds  as  collateral  therefor.  The  note  which  he  gave  read  as 
follows : 
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"  Jamestown,  Pa.,  April  20th,  1878. 
"  I  have  this  day  borrowed  from  Dr.  Wm.  Gibson,  and  given 
him  my  note,  payable  in  one  year  from  date,  the  sum  of 
$6,674.40,  due  in  one  year,  for  which  I  am  to  deposit  in  the 
First  National  Bank,  of  Meadville,  $9,000  Shenango  &  Alle- 
gheny Railroad  bonds  as  collateral  security  for  the  payment 
of  said  note,  and  send  him  a  certificate  of  said  deposit  within 
ten  days  from  this  date. 

"Signed,  "William  Thorp." 

On  the  third  day  of  May,  1878,  the  plaintiff  received  the 
certificate  of  deposit,  which  reads  thus : 

"No.  115. 
"  C.  A.  Derickson,  President.    William  Thorp,  Vice-Pres- 
ident.    R.  W.  Derickson,  Cashier. 

"  First  National  Bank  of  Meadvillb,  ) 
"  Meadville,  Pa.,  May  3d,  1878.        S 
"  Dr.  William  Gibson^  Jamestown^  Pa. : 

"Dear  Sir  :  William  Thorp  has  this  day  deposited  in  this 
bank  $9,000  in  bonds  of  the  Shenango  &  Allegheny  Railroad 
Company,  to  be  held  as  security  for  the  payment  to  you  of  his 
note  for  $6,674.40,  dated  April  20th,  1878,  due  in  one  year 
from  that  date.  William  Thorp  has  reserved  the  right  of 
taking  the  coupons  from  the  above  mentioned  bonds  as  they 
become  due.  "  Yours  truly, 

"  Signed,  "  W.  R.  Derickson.'^ 

William  Thorp  failed  on  November  12th,  1878. 

The  next  day  afterwards  the  plaintiff  called  at  the  bank  of 
the  corporation  defendant,  and  was  informed  by  the  president, 
C.  A.  Derickson,  with  whom  were  William  Thorp,  vice-presi- 
dent, and  R.  W.  Derickson,  cashier,  that  his  bonds  were  in  the 
bank's  vault,  and  he  would  give  them  to  bim  if  he  would  give 
them  the  certificate.  William  Thorp  continued  to  act,  and 
was  vice-president  from  the  time  of  the  loan  to  him  from  Dr* 
Gibson  until  just  after  his  failure,  when  one  A.  S.  Dickson 
was  chosen  vice-president. 

A  short  time  subsequently  he  called  again,  and,  upon  asking 
for  his  bonds,  was  handed  by  the  president,  C.  A.  Derickson, 
an  envelope  on  which  was  indorsed  "Dr.  William  Gibson, 
$9,000  bonds  Shenango  &  Allegheny  Railroad  Company,"  and 
was  informed  he  could  take  them  away.  Gibson  took  the 
bonds  out  of  the  package  to  examine  them  and  see  whether 
Thorp  had  cut  off  more  coupons  than  he  was  entitled  to,  and 
found  he  had  not,  and  putting  them  back  into  the  ertvelope, 
handed  the  package  back  to  the  president  of  the  bank,  not 
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having  the  certificate  of  deposit  with  him,  he  (Gibson)  having 
mislaid  it. 

About  a  week  or  so  afterwards  C.  A.  Derickson,  the  presi- 
dent of  the  bank,  sent  a  letter  dated  March  29th,  1880,  which 
read  thus: 

"  C.  A.  Dertckson,  President.    A.  S.  Dickson,  Vice-Presi- 
dent.   R.  W.  Debickson,  Cashier. 

**  First  National  Bank  of  Meadville,  * 
"  Meadville,  Pa.,  March  29th,  1880.      ) 
"  Dr.  William  Gibson^  Jamestown^  Pa. : 

"  Dear  Sir  :  If  you  wish  I  will  cut  off  the  April  interest 
of  the  $9,000  S.  &  A.  bonds  held  by  the  bank  for  you  on 
account  of  the  Thorp  loan.  If  you  prefer  to  collect  the  interest 
yourself,  please  address  me  to  that  effect  to-morrow  morning 
by  wire,  otherwise,  I  will  cut  them  off,  etc. 

"  When  paid  the  bank  will  credit  you  the  amount  without 
charge. 

"  When  you  come  in  bring  with  you  the  paper  you  hold 
from  the  bank  showing  that  the  bonds  were  deposited  for  you 
by  Thorp,  and  for  what  purpose. 

"  Signed,  C.  A.  Derickson,  President." 

These  coupons  to  the  amount  of  $315  were  collected  by  the 
bank,  and  the  money,  tied  up  in  a  paper,  indorsed  and  put  in 
the  envelope  with  the  bonds. 

Subsequently,  on  the  3d  day  of  June,  1880,  the  bank  failed, 
and  by  the  Comptroller  of  the  Currency  a  Mr.  Young  was 
appointed  temporary  Receiver,  and  he  took  possession  of  the 
bank  and  its  effects. 

Afterwards,  and  while  Mr.  Young  was  in  possession,  he 
notified  Dr.  Wm.  Gibson  to  call  upon  him  with  reference  to 
his  bonds,  which  Gibson  did,  and  Mr.  Young  took  the  same 
package  of  bonds  from  the  bank  and  handed  them  to  Mr. 
Gibson.  Dr.  Gibson  took  out  the  bonds  and  found  with  them 
the  $315  in  money,  which  Mr.  Young  then  gave  to  Dr.  Wm. 
Gibson,  it  being  the  amount  of  the  April,  1880,  coupons,  which 
had  been  cut  off.  Mr.  Young  tendered  the  bonds  to  Dr. 
Gibson,  and  told  him  to  take  them  and  give  him  the  certificate 
of  deposit,  as  he  wanted  the  certificate  or  voucher.  Mr. 
Gibson  not  having  the  certificate,  not  having  yet  found  it, 
handed  the  bonds  back  to  Receiver  Young. 

Joseph  H.  Lenhart  was  appointed  Receiver  of  the  bank,  and. 
took  possession  on  the  80th  of  June,  1880,  who,  after  taking 
possession,  found  the   package  of  bonds  marked   Dr.   Wm. 
Gibson,  S.  &  A.  bonds  $9,000,  containing  the  identical  bonds 
in  controversy,  and  the  same  replevied  by  Gibson. 

After  the  writ  of  replevin  was  issued,  plaintiff,  Wm.  Gibson, 
found  the  certificate  of  deposit,  which  had  been  mislaid. 
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The  defendant  resists  the  claim  of  the  plaintiff  to  •6,500  of 
the  bonds  replevied  by  Dr.  William  Gibson,  and  attempts  to 
set  np  a  title  to  them  in  one  George  Berringer,  and,  under 
objection  and  exception,  sought  to  show  by  the  testimony  of 
Wm.  Reynolds,  David  Berringer  and  William  Thorp,  that  on 
or  about  the  21st  day  of  September,  1877,  William  Reynolds 
and  William  Thorp  had  obtained  a  loan  from  George  Berrin- 
ger of  ^15,000,  and  that  some  $20,000  Shenango  &  Allegheny 
Railroad  bonds  had  been  hypothecated  to  Berringer  as  col- 
lateral security,  and  under  objection  and  exception,  a  paper 
of  hypothecation  signed  by  Wm.  Reynolds  and  Wm.  Thorp, 
dated  21st  of  September,  1877,  was  put  in  evidence.  This 
paper  stated  that  $12,000  of  the  bonds  belonged  to  William 
Reynolds  and  $8,000  to  William  Thorp.  A  part  of  the  bonds 
thus  hypothecated  by  Thorp  to  George  Berringer  to  the  extent 
of  $6,500,  correspond  in  number  with  those  found  in  the 
package  marked  Dr.  William  Gibson,  and  replevied  by  him. 

Under  objection  and  exception  a  receipt  referring  to  said 
contract  signed  by  R.  W.  Derickson,  cashier  First  National 
Bank,  of  Meadville,  was  also  put  in  evidence. 

From  the  time  of  the  loan  in  September,  1877,  by  Beringer 
to  Reynolds  and  Thorp  until,  after  the  failure  of  Thorp,  so 
far  as  the  evidence  shows,  there  was  nothing  in  the  First 
National  Bank  of  Meadville  to  show  that  Berringer  had  any 
claim  to  any  bonds  in  the  bank  ;  and  the  paper  called  contract 
of  hypothecation  of  bonds  to  Berringer  was  not  in  the  Berrin- 
ger package,  or  any  other,  and  was  not  produced  until  after 
the  failupe  of  the  bank,  and  was  then  produced  by  William 
Thorp. 

The  defendant  in  nine  separate  offers  offered  an  agreement 
between  Rejmolds  and  Thorp  and  Berringer  the  certificate  of 
deposit  of  the  bank  and  the  negotiations  and  understanding  of 
the  parties  in  reference  thereto.  These  offers  were  objected 
to  on  the  ground  of  their  being  irrelevant  and  incompetent  to 
affect  the  rights  of  Gibson.  The  evidence  was  admitted,  and 
exceptions  noted  by  the  plaintiff.  (First  nine  assignments  of 
error.)  The  following  are  the  agreement  and  certificate  of 
deposit  admitted  in  evidence: 

Whereas,  William  Reynolds  and  William  Thorp  have  this 
day  borrowed  from  George  Berringer,  of  Clinton  township, 
Venango  County,  Pa.,  the  sum  of  fifteen  thousand  dollars,  for 
the  term  of  two  years  from  this  date,  with  the  privilege  of  an 
extension  of  time,  at  the  option  of  the  borrowers,  of  two  years 
in  addition,  for  which  sum  William  Reynolds  and  William 
Thorp  have  given  their  notes.  Now,  for  the  collateral  security 
of  the  principal  and  interest  of  said  note,  the  said  parties  do 
agree,  and  do  hereby  deposit  with  the  First  National  Bank  of 
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Meadville,  twenty  thousand  dollars  of  Shenanpfo  &  Allegheny 
Railroad  bonds,  to  be  held  by  said  bank  as  collateral  security 
for  the  payment  of  said  loan  and  interest  in  full,  according  to 
the  terms  of  the  said  note.  The  said  Reynolds  and  Thorp  to 
have  the  right  to  receive  from  the  said  bank  the  several 
coupons  of  said  bonds  as  they  shall  fall  due,  unless  in  case  of 
default  in  the  payment  of  interest  or  principal,  in  which  case 
the  said  privilege  shall  be  forfeited,  and  in  case  of  default  in 
payment  of  said  principal  sum  within  thirty  days  after  the 
same  becomes  due,  the  said  First  National  Bank  is  hereby 
authorized  to  sell  or  dispose  of  said  bonds  at  their  market 
value,  and  liquidate  the  amount  of  said  note  out  of  the  pro- 
ceeds thereof. 

Witness  our  hands  and  seals  this  twenty-first  day  of  Sep- 
tember, 1877.  Wm.  Reynolds,     [seal."! 
(Signed)  Wm.  Thorp.  [seal.] 

CERTIFICATE  OF  DEPOSIT. 

Received,  September  21st.  1877,  of  Wm.  Thorp,  the  follow- 
ing bonds :  Nos.  121  and  504,  of  one  thousand  dollars  each  ; 
also  Nos.  987,  989,  994,  988,  1081,  1087,  1084,  1082,  1088, 
1086,  1085,  and  1083,  of  five  hundred  dollars  each,  of  the  She- 
nango  &  Allegheny  Railroad  bonds;  also  received  of  William 
Reynolds  twelve  bonds  of  one  thousand  dollars  each  of  She- 
nango  &  Allegheny  Railroad  bonds,  to  be  held  by  us  in 
accordance  with  the  terms  of  the  deposit  and  trust  hereto 
annexed — said  bonds  of  Mr.  Reynolds  are  Nos.  420,  701,  702, 
125, 127, 126, 135,  703, 144,  362,  418,  419. 

(Signed)  R.  W.  Derickson, 

Cashier  First  Nat.  Bank,  Meadville. 

The  plaintiff  presented,  inter  alia^  the  following  point : 

4.  That  the  bonds  in  controversy  are  negotiable  securities, 
and  if  they  were  negotiated  to  the  plaintiff  for  a  loan  of  money 
made  by  him  to  Thorp  at  the  time,  and  that  he  had  no  knowl- 
edge that  any  other  than  Thorp  claimed  property  in  thera, 
then  he  is  a  bona  fide  holder  for  value  in  the  usual  course  of 
business,  rfnd  the  verdict  should  be  for  the  plaintiff. 

Answer — This  point  is  affirmed,  but  there  is  evidence  that 
$6,500  of  the  bonds  were  not  negotiated  to  the  plaintiff  for  the 
Thorp  loan,  if  the  evidence  of  Mr.  Thorp  is  believed,  and  you 
will  note  whether  there  is  any  evidence  contradictory  to  Mr. 
Thorp's  evidence  upon  that  point.  (Tenth  assignment  of 
error.) 

In  the  general  charge  the  court  instructed  the  jury,  inter 
alia  :  This  is  an  action  of  replevin,  and  the  plaintiff  being  the 
actor  in  a  replevin  suit,  must  show  his  title  to  these  bonds. 
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He  must  show  to  the  satisfaction  of  the  jury  how  he  became 
possessed  of  them,  and  whv  he  claims  them.  He  has  intro- 
duced evidence  to  this  eflfpct:  that  on  April  20th,  1878,  he 
loaned  William  Thorp  $6,600.  npon  an  agreement  that  when 
he  left  the  presence  of  Dr.  Gibson,  he  would  in  a  few  days 
deposit  in  the  First  National  Bank  of  Mpadville  $9,000  of 
Shenango  &  AUesrheny  Railroad  bonds.  You  will  bear  in 
mind  that  when  this  loan  was  made  and  note  given  to  Dr. 
Gibson  by  William  Thorp,  it  was  done  in  Mercer  County, 
and  according  to  the  statement  of  Dr.  Gibson,  Mr.  Thorp  was 
to  deposit  $9,000  in  the  First  National  Bank  of  Meadville. 
Bear  in  mind  that  no  specification  of  bonds  or  number  was 
made  at  that  time.  The-  3d  of  May,  afterwards.  Dr.  Gibson 
received  a  letter  wherein  the  cashier  told  him,  certified  to  him, 
that  Mr.  Thorp,  in  obedience  to  their  former  agreement,  had 
deposited  in  the  bank  $9,000.  In  that  letter  no  other  descrip- 
tion is  given  by  the  depositee.  Up  to  this  time  Dr.  Gibson 
had  not  seen  any  bond,  or  known  anything  about  their  num- 
ber or  their  value.  Thus  matters  rested  until  after  Mr.  Thorp 
failed  in  1879,  fwhen  Dr.  Gibson  comes  to  the  depositee, 
namely,  this  bank,  to  find  out  about  his  4)onds.  He  finds  a 
package  which  purports  to  be  bonds,  upon  which  his  name  is 
endorsed.  It  is  not  given  to  him,  because  he  has  not  this 
letter  or  certificate  of  deposit  sent  by  the  bank.  He  does  not 
get  possession  of  these  bonds  until  he  gets  possession  by  the 
sheriff  in  the  bringing  of  this  suit.  To  be  sure,  at  one  time 
in  the  bank,  in  April,  1880,  the  examiner  is  understood  as 
handing  him  the  bonds,  but  he  did  not  take  possession,  and 
not  until  April,  1880,  did  he  even  know  the  number  of  the 
bonds;  at  all  events,  he  did  not  take  the  numbers  of  the 
bonds  until  after  that  time,  after  the  bank  had  been  in  the 
hands  of  a  provisional  receiver.]  (Twelfth  assignment  of 
error.) 

[He  claims  those  bonds  which  he  found  in  that  package 
when  Mr.  Young  was  provisional  receiver,  and  the  bonds 
which  he  looked  over  when  he  took  the  numbers,  just  prior  to 
bringing  the  action  of  replevin,  as  the  same  bonds  which  Mr. 
Thorp  put  into  possession  of  the  bank  as  collateral  security 
for  the  $6,600  loan.  Is  there  any  evidence  of  that?]  (Thir- 
teenth assignment  of  error.) 

You  will  determine  this  case  under  the  evidence.  [Mr. 
Thorp,  now  deceased,  the  only  human  being  who  had  any 
knowledge,  and  whose  testimony  was  read  in  your  hearing, 
says  the  bonds  for  which  this  suit  was  brought,  $6,500  of  the 
bonds,  are  the  same  that  were  pledged  to  another  person  (the 
real  defendant  in  this  case),  one  Berringer.]  (Fourteenth 
assignment  of  error.) 
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[That  the  $6,500  of  bonds  theretofore  pledged  by  Thorp 
to  Berringfer  were  not  given  by  him  to  the  cashier  to  be  pledged 
to  Dr.  Gibson.]     (Fifteenth  assignment  of  error.) 

[If  Mr.  Thorp  is  telling  the  truth,  and  there  is  no  evidence 
to  contradict  it,  then  it  would  seem  that  $6,500  of  these  bonds 
about  which  the  contention  is  now,  were  not  placed  at  the 
time  of  the  loan  to  Dr.  Gibson,  or  immediately  thereafter,  on 
the  8d  of  May,  1878,  in  pledge  to  Dr.  Gibson  by  Thorp.  It  is 
a  question  of  fact,  pure  and  simple.  No  question  of  law  about 
it  whatever.]     (Sixteenth  assignment  of  error.) 

[You  will  perceive  that  I  have  answered  all  the  points  of 
the  plaintiff  in  the  affirmative.]  (Eleventh  assignment  of 
error.) 

[These  $6,500  of  bonds  were  in  justice  and  good  faith, 
certainly,  and  if  I  might  say  so,  in  better  faith  pledged  to 
Berringer  by  Thorp  some  six  months  before  they  were  pledged 
to  Dr.  Gibson.  I  would  not  say  in  better  faith,  legally  speak- 
ing, but  all  parties  to  the  pledge  were  present,  the  pledgors, 
Mr.  Thorp  and  Mr.  Reynolds,  the  pledgee,  namely,  Mr.  Ber- 
ringer, and  the  depositee,  the  bank  officers,  were  present.  The 
bonds  were  counted,  numbered,  described,  receipts  given 
specifying  and  defining  the  bonds  to  be  received  and  placed 
to  the  credit  of  the  pledgee,  Berringer.]  (Seventeenth  assign- 
ment of  error.) 

[According  to  the  testimony  of  Mr.  Thorp  these  numbers, 
read  over  in  your  hearing,  amounting  to  $6,500,  were  pledged 
in  1877  (some  six  months  prior  to  the  Thorp  and  Gibion 
transaction)  to  Berringer,  and  if  the  evidence  is  to  be  believed, 
those  bonds  pledged  to  Berringer,  $6,500  of  which  are  involved 
in  this  suit,  were  not  pledged  to  Dr.  Gibson  at  the  time  the 
certificate  of  deposit  was  written  by  Mr.  Derickson,  nor  do  we 
know  when  they  came  into  the  possession  of  the  envelope 
handed  by  Mr.  Young  to  Dr.  Gibson.]  (Eighteenth  assign- 
ment of  error.) 

I  hope  you  nnderstand  the  facts  in  this  transaction.  You 
determine  this  case  on  the  legal  evidence  and  the  law ;  the 
law  as  you  derive  it  from  the  Court,  and  the  evidence  as  it 
falls  from  the  lips  of  the  witnesses.  [There  can  be  no  doubt 
that  $6,500  of  these  bonds  were  pledged  to  Berringer  in  1877, 
as  described  by  Mr.  Thorp,  Mr.  Reynolds,  and  Mr.  Berringer. 
The  $6,500  has  got  into  the  package  of  this  plaintiff.  Has  he 
shown  title  under  the  law  and  the  evidence  as  laid  down  ?]  If 
so,  find  for  him.  If  not,  find  for  the  defendant.  (Nineteenth 
assignment  of  error.) 

Verdict  for  the  plaintiff  for  Shenango  &  Allegheny  Railroad 
bonds  Nos.  925,  991  and  931  of  $600  each,  and  No.  698  of 
$1,000;  and  for  defendant  for  bonds  Nos.  121  and  504  of 
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«1,000  each,  and  Nos.  987,  988,  989,  1081,  1082,  1083,  1084, 
1086  and  1087  of  »t500  each,  the  latter  to  be  returned  to  the 
defendant  and  judgment  thereon. 

The  plaintiff  thereupon  took  this  writ  assigning  for  error 
the  admission  of  evidence,  the  answer  to  his  fourth  point,  and 
those  portions  of  the  general  charge  included  within  brackets, 
as  above  set  out. 

Thomas  Roddy  (JT.  L.  Richmond  with  him),  for  plaintiff  in 
error. — 1.  The  admission  of  the  Berringer  papers,  made  long 
prior  to  the  hypothecation  of  the  bonds  to  Gibson  (Berringer 
not  being  a  party  defendant),  and  Gibson  not  having  notice 
at  the  time  of  any  mala  fides  on  the  part  of  Thorp,  it  is  claimed 
was  erroneous,  and  should  not  have  been  admitted.  They 
were  not  part  of  the  res  gestce^  and  of  themselves  insufficient 
to  defeat  or  in  any  way  affect  the  right  of  the  plaintiff  to  the 
possession  of  the  bonds  under  his  certificate  of  May  3d,  1878, 
at  the  time  of  his  instituting  this  action. 

2.  The  defendant,  by  virtue  of  his  special  plea  filed  in  this 
case,  cannot  be  permitted  to  controvert  its  own  certificate  and 
say  that  after  it  had  received  the  bonds  of  plaintiff,  it  allowed 
some  unknown  person  to  change  them.  The  plea  is  non  cepit 
in  modo  et  forma^  and  property  in  alio  may  be  pleaded,  but 
such  plea  must  be  sustained  by  indisputable  evidence.  The 
defendant  interposing  it  must  connect  himself  satisfactorily 
therewith  or  the  verdict  should  be  against  him,  and  hence  it 
was  error  to  admit  the  testimony  of  Wm.  Thorp  and  others  to 
controvert  the  bank^s  own  certificate  that  it  had  received  the 
bonds  on  special  deposit,  supplemented  as  it  was  by  the  fact 
that  the  amount  of  bonds  corresponding  in  amount,  and 
indorsed  with  the  name  of  Dr.  Wm.  Gibson,  were  found  in  its 
vaults.  As  between  Mr.  Gibson  and  the  bank  it  mattered 
not  whether  these  very  bonds  had  been  formerly  hypothecated 
to  Berringer,  or  whether  Mr.  Thorp  had  other  bonds  at  the 
time  of  the  Gibson  loan.  The  fact  that  Mr.  Gibson  was  the 
bona  fide  purchaser  for  value  of  $9,000  Shenango  &  Allegheny 
Railroad  bonds,  without  notice  of  any  malafides^  on  May  28d, 
1878,  entitled  him  to  hold  them  against  any  other  person.  The 
possession  of  the  bank  was  his  possession.  This  was  settled 
by  the  court  in  the  case  of  Gibson  v,  Lenhart,  5  Out.,  522, 
and  the  admission  of  all  evidence  to  the  contrary  by  the 
learned  court  below  is  claimed  to  be  error. 

^. 
John  J.  Senderson  for  defendant  in  error. — The  plaintiff 
could  not  recover  unless  he  could  satisfy  the  jury  that  these 
particular  bonds  were  pledged  to  him  at  the  time  he  was  noti- 
fied that  Thorp  had  deposited  the  bonds  for  his  security. 
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This  question  was  fully  submitted  to  the  jury  by  the  court 
on  the  trial. 

There  can  be  no  serious  question  as  to  the  ri^ht  of  the  bank 
to  defend  this  action  by  showing  that  the  $6,500  of  bonds  were 
not  pledged  by  Thorp  to  plaintiff. 

In  doing' this  it  was  proper  to  show  that  the  bonds  were 
pledged  to  Berringer,  that  they  came  into  the  bank  in  that 
way,  and  to  prove  by  the  owner  of  them  that  they  were  not 
twice  pledged.  The  question  is  not  whether  any  bonds  were 
pledged  to  plaintiff,  or  whether  he  has  a  right  of  action  against 
the  bank,  but  whether  these  particular  bonds  were  pledged  as 
his  security,  as  provided  for  in  his  agreement  with  Thorp. 
The  defendant  proved  satisfactorily  that  these  bonds  were  not 
pledged  to  plaintiff,  and  he  therefore  never  had  title  to  them. 

In  an  action  of  replevin  evidence  that  another  owns  the 
property  or  has  a  right  superior  to  the  plaintiff  will  defeat  his 
action :  Seibert  v.  McHenry,  6  W.,  308 ;  Quincy  v.  Hall,  1 
Pick.,  860.  The  charge  of  the  court  is  to  be  considered  as  a 
whole,  not  judged  by  fragments  separated  from  the  context. 
It  contains  no  statement  not  justified  by  the  ftfcts,  and  does 
not  assume  to  control  the  action  of  the  jury.  On  the  con- 
trary, the  jury  is  instructed  to  find  for  the  plaintiff  or  for  the 
defendant  according  to  the  evidence. 

**  It  is  not  error  n)r  the  court  to  comment  on  the  evidence^ 
nor  to  express  an  opinion  on  the  weight  thereof,  if  the  facts 
are  left  to  the  jury":     Bonner  v.  Herrick,  3  Out.,  220. 

Mr.  Justice  Paxson  delivered  the  opinion  of  the  court 
March  16th,  1886. 

It  was  held  when  this  case  was  here  upon  a  former  writ  of 
error  (Gibson  v.  Lenhart,  101  Penn.  St.,  Rep.  622)  that  the 
plaintiff  was  a  bond  fide  holder  for  value  of  the  $9,000  of  bonds  of 
the  Shenango  &  Allegheny  Railroad  Company  in  controversy, 
and  that  the  possession  of  the  bank  was  his  possession ;  in 
other  words,  that  the  delivery  of  the  bonds  to  the  bank  for 
the  plaintiff  was  a  delivery  to  him,  as  the  bonds  were  negoti- 
able and  passed  by  delivery,  it  would  seem  clear  that  the 
plaintiff's  title  thereto  was  good  against  all  the  world.  That 
his  case  miscarried  in  the  court  below  was  manifestly  due  to 
errors  upon  the  trial. 

The  defendant  was  the  bank  having  custody  of  the  bonds,  or, 
to  speak  accurately,  the  receiver  appointed  by  the  government 
to  take  charge  of  the  assets  of  the  bank  after  its  failure.  We  have 
the  admission  of  the  bank  in  the  shape  of  its  certificate,  signed 
by  its  duly  constituted  officers,  that  they  held  for  account  of 
the  plaintiff  $9,000  of  the  bonds  of  this  company.  It  also 
appeared  that  said  bonds  were  in  an  envelope  with  the  plain- 
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tifffl  name  indorsed  thereon;  that  upon  one  occasion  the 
coupons  were  cut  off  by  a  bank  officer  and  the  proceeds  ($315) 
placed  back  in  the  envelope,  which  sum  the  receiver  after- 
wards paid  to  the  plaintiff.  The  defence  now  set  up  is  that  a 
portion  of  these  bonds  had  been  previously  pledged  by  Thorp 
to  one  Berringer  as  security  for  a  loan  made  by  the  latter  to 
Thorp  and  Reynolds,  and  a  coi\sidemble  amount  of  evidence 
was  received  under  objection  to  prove  this  fact.  We  are  of 
opinion  that  all  this  evidence  should  have  been  excluded. 
There  was  neither  allegation  nor  proof  of  any  mala  fides  on 
the  part  of  the  plaintiff;  nor  that  he  had  any  knowledge  of 
such  pledge  when  he  made  his  loan  upon  the  faith  of  the 
bonds.  Under  such  circumstances  his  title  was  good,  and  it 
will  not  do  for  the  bank  now  to  set  up  that  the  bonds  in  the 
package  are  not  the  original  bonds  pledged  to  the  plaintiff. 
If  they  are  the  same  bonds  the  plaintiff  is  entitled  to  recover, 
and  the  bank  is  estopped  from  alleging  that  they  have  been 
changed  in  the  bundles.  We  are  of  opinion  that  all  of  the 
evidence  referred  to  in  the  first  nine  specifications  of  error 
should  have  been  excluded. 

The  plaintiffs  fourth  point  should  have  been  affirmed  with- 
out qualification.  There  was  also  plain  error  in  that  portion 
of  the  charge  embraced  in  the  twelfth  assignment,  in  which 
the  learned  judge  instrncted  the  jury  that  the  plaintiff  never 
had  the  possession  of  the  bonds  until  they  were  delivered  to 
him  by  the  sheriff  upon  the  writ  of  replevin.  On  the  con- 
trary, he  had  the  legal  possession  of  them  all  the  time  after 
they  had  been  delivered  to  the  bank,  for  the  possession  of  the 
bauk  was  his  possession.  So  much  was  distinctly  said  in  101 
Penn.  St.  Rep.,  at  page  529.  The  remaining  assignments  of 
error  relate  to  portions  of  the  charge  referring  to  the  evidence 
alluded  to.  As  all  this  will  be  excluded  on  the  next  trial,  a 
further  discussion  of  it  is  unnecessary. 

We  do  not  pass  upon  Beringer's  rights.  He  is  no  party  to 
this  record,  and  the  judgment  does  not  bind  him.  It  is  a 
question  now  between  the  plaintiff  and  the  bank. 

Judgment  reversed,  and  a  venire  facias  de  novo 
awarded. 
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Mcllhaney  et  aL  versus  Holland, 

1.  Where  a  defective  recognizance  has  been  entered,  the  appellant  may 
be  permitted  to  perfect  it,  or  if  without  fault  of  his  he  has  been  pre- 
vented from  appealing  from  the  judgment  of  a  justice  by  the  act  of  the 
latter,  an  appes^  may  oe  allowed  nt^nc  pro  tunc  if  asked  for  in  reasona- 
ble time. 

2.  In  this  case  no  recognizance  was  entered.  No  security  was  given  or 
offered.  The  omission  so  to  do  was  not  caused  by  any  act  of  the  jus- 
tice. There  was  no  error  in  refusing  to  permit  him  to  give  security 
nearly  two  years  thereafter  and  in  dismissing  the  appeal. 

February  2d,  1886.  Before  Mercur,  C.  J.,  Gordon,  Pax- 
son,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas,  of  Fayette  county : 
Of  July  Term,  1886,  No.  181. 

This  in  the  court  below  was  a  rule  to  show  cause  why  the 
appeal  in  this  case  should  not  be  stricken  off.  The  court, 
Inghram,  p.  J.,  made  the  rule  absolute  and  dismissed  the 
appeal. 

Tlie  following  facts  appear  from  the  record  and  the  deposi- 
tions taken  on  the  rule : 

On  the  9th  of  January,  1883,  Abraham  Holland  sued  James 
and  Andrew  J.  Mcllhaney,  before  Justice  J.  M.  Lytle,  of  New 
Haven,  Fayette  County,  Pennsylvania,  for  cutting  growing 
timber  on  lands  of  the  plaintiff.  On  the  26th  of  January  the 
parties  appeared  and  after  a  hearing  the  justice  gave  judgment 
against  the  defendants  for  the  sum  of  twenty-six  dollars  and 
costs. 

Immediately  following  the  judgment,  appears  on  the  jus- 
tice's transcript  the  entry,  "  Defendant  appeals."  No  date  for 
this  entry  is  given,  and  there  is  no  entry  of  bail  given  or 
offered. 

Below  the  above  entries  is  the  following,  viz ; 

"  I  do  certify  that  the  above  is  a  true  copy  of  this  judgment 
as  same  appears  upon  my  docket. 

"J.  M.  Lytle,  J.  P." 

The  Mcllhaneys  carried  the  transcript  containing  the  facts 
as  above  given,  which  Justice  Lytle  gave  them  in  response  to 
their  demand  for  an  appeal,  to  the  prothonotury,  with  whom 
it  was  filed  as  and  for  an  appeal,  on  the  15th  day  of  February, 
1883. 

The  prothonotary  immediately  entered  the  plea  of  nil  debet 
to  the  transcript,  and  put  the  cause  upon  the  issue  docket,  as 
provided  by  Rules  of  Court. 

The  appellee,  employed  P.  S.  Newmyer,  Esq.,  who  duly 
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entered  hi:*  appearance,  and  so  matters  stood  until  March 
Terra,  1885,  when  in  its  regular  turn,  the  case  came  on  to  the 
trial  list  for  trial. 

On  the  17th  of  March  the  case  was  reached  by  the  court  in 
calling  the  list.  The  plaintiff  moved  the  court  to  dismiss  it 
for  want  of  the  entry  before  the  justice  of  bail  on  the  appeal 
for  costs.  The  defendants  offered  to  enter  such  bail  imme- 
diately, and  moved  the  court  to  be  allowed  to  perfect  their 
nppeal  by  doing  so.  The  court  entertained  both  motions  and 
continued  the  case  against  the  objection  and  exception  of  the 
defendants. 

Both  parties  took  depositions.  The  McTlhaneys  contended 
that  Justice  Lytle  deceived  them  about  their  appeal,  telling 
them  that  it  was  perfect  when  he  gave  it  to  them  ;  that  they 
inquired  of  him  when  they  demanded  their  appeal,  if  any  bail 
were  necessary,  and  offered  to  furnish  it ;  and  that  Lytle,  for 
the  purpose  of  tricking  them  and  defeating  their  appeal, 
induced  them  to  depend  upon  him  to  prepare  the  transcript 
properly,  and  intentionally  omitted  the  bail.  Lytle  denies  all 
this. 

The  defendants  took  this  writ,  assigning  for  error  the  action 
of  the  court  in  making  the  rule,  to  show  cause  why  the  appeal 
should  not  be  dismissed  absolute  and  in  discharging  their 
appeal. 

Edward  Campbell^  for  plaintiff  in  error. — A  party  will  be 
allowed  to  enter  his  appeal,  nunc  pro  tunc^  whenever  he  has 
beeu  prevented  entering  his  appeal  by  the  act  of  the  justice. 
Castner  v.  Bilbon,  1  Chest.  Co.  R.,  92 ;  Snyder  v.  Snyder,  27 
Lee.  Int.,  204 ;  Wilson  v.  Hathaway,  28  Leg.  Int.,  68 ;  Hibbs 
V.  Stines,  Id.;  Schoneman  v.  Strnberger,  7th  W.  N.  Ill; 
Woodside  and  Storeger  v.  P.  R.  Co.,  1  Pear.,  301. 

A  defective  recognizance  may  be  amended,  e.  ^.,  one  surety 
instead  of  two.  Hummer  v.  Ephrata  Sch.  Dist.,  81  Leg. 
Int.,  79.  i 

The  want  of  an  affidavit  or  other  defects  may  be  supplied. 
Womelsdorf  v.  Heifner,  14  W.  N.,  24 ;  41  Leg.  Int.,  25;  Del. 
R.  &  L.  R.  R.  V.  Weaver,  1  Lancaster  L.  Rev.,  169 ;  Swallow 
V.  The  Red  Ash  Coal  Co.,  Id.  88. 

The  Common  Pleas  cannot  strike  off  an  appeal  because  of  a 
defective  recognizance.  A  rule  must  be  taken  to  perfect  the 
appeal.  Benedict  v.  P.  &  N.  Y.  C.  Co.,  4  Luz.  Leg.  Reg.,  8  ; 
Means  v.  Trout,  16  S.  &  R.,  349;  Huntingdon  v.  Jackson,  2 
Pa.  Rep.,  431 ;  Bream  v.  Spangler,  1  W.  &  S.,  878 ;  Adams  v. 
Null,  6  W.  &  S.,  363  ;  Weidner  v.  Matthews,  11  Pa.  St.,  336 ; 
Koenig  v.  Bauer,  57  Pa.  St.,  168 ;  Short  v.  Rudolph,  1  Pitts- 
burgh, 60;  Woodruff  v.  James,  2  W.  N.,  50. 
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Where  an  appeal  has  been  entered  without  a  recognizance, 
the  appellant  should  be  allowed  to  give  bail.  Fishbiirn  v. 
Schifler,  2  Pears.,  523 ;  Davis  v.  Marro,  1  Chest.  Co.,  328 ; 
Woodruff  V.  James,  2  W.  N.,  50 ;  Redheffer  v.  Fitler,  7  Philn., 
838;  Bream  v.  Spangler,  1  W.  &  S.,  378;  Adams  v.  Null,  5 
W.  &  S.,  363 ;  Means  v.  Trout,  16  S.  &  R.,  849. 

If  a  justice  erroneously  reject  a  recognizance  offered  within 
twentv  davs.  he  may  subsequently  allow  the  appeal.  Noble 
V.  Houk,  16  S.  &  R.,  421. 

A  party  must  object  to  a  defect  in  the  recognizance  at  the 
first  opportunity — it  is  too  late  after  the  lapse  of  a  rear. 
Cochran  v.  Parker,  6  S.  &  R.,  549  ;  Shank  v.  Warfel,  14  *S.  & 
R.,  205;  Zeiorler  v.  Fowler,  8  S.  &  R.,  238;  Clarke  v, 
McAnulty,  3  S.  &  R.,  869;  (Cameron  v,  Montgomery,  13  S.  & 
R.,  128 ;  Weidner  v.  Matthews,  1  Jones,  836 ;  Ihmsen  v.  The 
Mon.  Nav.  Co.,  3  Casey,  267 ;  Sleek  v.  King,  3  Pa.  St.,  211 ; 
Cavence  V.  Butler,  6  Binn.,  52;  Robinson  v.  Shrouds,  1  Ash, 
168;  Marks  v.  Swearingen,  8  Pa.  St.,  454;  Greenawalt  v. 
Shannon,  8  Pa.  St.,  465 ;  Wilson  v.  Kelley,  2  W.  N.,  482 ; 
Walter  v.  Bechtol,  5  Rawle,  228;  Stowers  v.  O'Malia,  2  Luz. 
Leg.  Reg.,  45 ;  Del.  &  H.  Canal  Co.  v.  Loftus,  71  Pa.  St.. 
418. 

P.  S.  Newmyer  for  defendant  in  error. 

The  opinion  of  the  court  was  filed  February  15th,  1886. 

Per  Curiam.  Where  a  defective  recognizance  has  been 
entered,  the  appellant  may  be  permitted  to  perfect  it,  or  if 
without  fault  of  his  he  has  been  prevented  from  appealing 
from  the  judgment  of  a  justice,  by  the  act  of  the  latter,  an 
appeal  may  be  allowed,  nunc  pro  tunc^  if  asked  for  in  reasona- 
ble time.  In  this  case  no  recognizance  was  entered.  No 
security  was  given  or  offered.  The  omission  so  to  do  was  not 
caused  by  any  act  of  the  justice.  On  the  contrary  the  justice 
testifies  that  he  told  the  plaintiff  in  error  he  must  enter  bail 
or  he  could  not  take  an  appeal.  On  the  same  day  the  latter 
returned  and  said  he  had  no  bail,  but  would  "  take  the  trans- 
cript any  way."  This  evidence  clearly  negatives  any  inten- 
tion of  perfecting  the  bail.  There  was  clearly  no  error  in 
refusing  to  permit  him  to  give  security  nearly  two  years  there- 
after, and  in  dismissing  the  appeal. 

Judgment  affirmed. 
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Crow  versus  Green,  et  al. 

1.  One  partner  cannot  maintain  an  action  on  the  case  against  his  co- 
partners for  damages,  to  which  he  himself  would  be  liable  to  contribute, 
for  breach  of  contract  by  the  partnership ;  nor  can  he  maintain  any 
other  action  against  his  co-partners  for  a  partnership  transaction,  the 
partnership  accounts  being  unsettled,  except  a  bill  in  equity,  or  an 
action  of  account  render. 

2.  Ozeas  r.  Foulke,  1  Binn.,  191 ;  Hall  v.  Logan,  10  Casey,  331 ;  McFad- 
den  V.  Hunt,  6  W.  &  S.,  468;  Leidy  v.  Messinger,  21  P.  F.  S.,  177 
followed. 

February  2d,  1886.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas  of  Fayette  county  : 
Of  July  Term,  1885,  No.  182. 

Case  brought  by  Alexander  Crow  against  Wilson  Green  and 
forty-one  others,  partners  under  the  name  and  style  of  the 
Gallatin  Furnace  and  Mining  Company,  to  recover  damages 
sustained  by  him  by  reason  of  said  company  failing  to  carry 
out  a  written  contract  with  him,  the  plaintiff,  to  purchase 
from  him  certain  real  estate. 

The  following  facts  appeared  on  the  trial  of  the  case :  In 
the  year  1876,  Judge  Alexander  Crow  was  the  owner  of  one 
hundred  and  seventy-eight  acres  of  land  in  Nicholson  town- 
ship, Fayette  county,  Pennsylvania,  which  was  partly  under- 
laid with  valuable  coal  veins  and  with  iron  ore.  In  August, 
1876,  the  defendants  below  and  in  error  associated  themselves 
together  for  the  purpose  of  buying  the  Judge's  farm  and  estab- 
lishing a  blast  furnace  on  it.  Their  intention  was  to  include 
Judge  Crow  in  their  association,  buy  his  farm  at  a  certain 
figure,  procure  a  charter  of  incorporation,  issue  stock  and 
perhaps  bonds,  and  pay  the  Judge  for  his  farm,  in  part  at  least, 
with  stock  or  bonds.  The  plan  was  executed  to  the  extent  of 
making  Judge  Crow  an  associate  with  them,  securing  his  sub- 
scription to  $5,000  of  the  stock,  and  making,  executing  and 
delivering  to  him  a  written  agreement  to  buy  his  farm  for 
|?23,000.  This  article  of  agreement  is  not  under  seal.  It  is 
dated  August  81st,  1876.  It  is  signed  by  Alexander  Crow 
of  the  firet  part  and  A.  W.  Boyd  as  President  of  the  Gallatin 
Mining  and  Furnace  Company  of  the  second  part.  It  is  not 
disputed  that  Mr.  Boyd  in  signing  this  article  acted  for  the 
defendants  in  error,  and  that  they  afterwards  acted  for  a  time 
under  its  provisions.  At  the  time  of  the  execution  of  this 
article  of  agreement  Judge  Crow  was  largely  in  debt.  Judg- 
ments to  the .  amount  of  from  fifteen  to  eighteen  thousand 
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dollars  stood  upon  the  doclcets  of  Fayette  county  ajrainst  him, 
and  some  of  them  were  pressinorhim  very  hard.  It  was  sup- 
posed by  the  parties  to  the  article  of  aprreement  that  Judge 
Crow's  debts  would  not  exceed  but  would  certainly  come  con- 
siderably under  $18,000.  It  was  therefore  provided  in  the 
article  that  the  parties  of  the  second  part  should  immediately 
proceed  to  pay  and  satisfy  the  liens  against  Judge  Crow,  that 
they  would  pay  him  the  difference  between  the  sum  requisite 
to  clear  the  dockets  and  $18,000  in  cash,  and  then  deliver  him 
$5,000  in  stock  of  the  company. 

The  dower  of  two  widows  was  included  in  the  liens  contem- 
plated by  this  article,  and  it  was  expressly  provided  that  the 
parties  purchasing  the  land  were  to  assume  and  pay  all  interest 
upon  all  liens  and  charges  upon  it  accruing  after  August  81st, 
1876,  the  date  when  it  was  executed.  This  interest  so  accru- 
ing after  August  31, 1876,  was  not  to  be  deducted  from  the 
$23,000,  but  was  to  be  provided  for  by  the  purchasers  as  their 
own  debt.  If  Judge  Crow's  record  debts  should  turn  out  to 
be  in  excess  of  $18,000,  then  the  Judge  was  to  receive  no  cash 
from  the  defendants  below  and  in  error,  but  was  to  accept 
stock  of  the  company  at  par  for  the  difference  between  the 
amount  required  to  pay  his  debts  and  $23,000.  The  par  value 
of  each  share  of  stock  was  $100. 

The  purchasers  were  to  receive  full  possession  of  the  prem- 
ises on  the  1st  of  April,  1877,  and  were  to  be  allowed  to  enter 
immediately  for  the  purpose  of  beginning  operations  for  min- 
ing and  building  the  furnace,  and  also  for  the  purposes  of  the 
Fall  seeding. 

As  soon  as  the  article  of  agreement  was  signed  the  parties 
thereto  of  the  second  part,  who  are  the  defendants  below  and 
in  error,  entered  upon  the  Judge's  farm  in  pursuance  of  their 
fights  under  the  article,  surveyed  it,  located  their  blast  fur- 
nace, assumed  control  of  the  fall  farming  operations,  and  in 
short,  carried  into  actual  execution  all  the  provisions  of  the 
article  relating  to  their  rights  in  the  premises.  Steps  were 
taken  also  to  procure  letters  patent,  but  the  incorporation  of 
the  company  never  was  completed. 

Mr.  Michael  W.  Franks  was  the  treasurer  of  this  prospec- 
tive corporation.  He  is  one  of  the  defendants  below  and 
in  error,  and  in  pursuance  of  his  duties  as  one  of  the  pur- 
chasers of  the  Crow  farm,  he  repaired  to  Uniontown  with 
money  to  carry  out  the  requirements  of  the  article  concerning 
the  Judge's  debts. 

It  appears  that  the  parties  of  the  second  part  had  decided 
to  avail  themselves  of  the  clause  in  the  article  of  agreement 
contemplating  the  postponement  by  them  of  the  payment  of 
the  record  liens,  upon  their  immediate  assumption  as  their 
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own  proper  debt  of  all  interest  demandable  after  August  Slst, 
1876.  Prank  therefore  had  instructions  to  pay  interest  on  the 
judgments.  He  consulted  a  lawyer  who  advised  him  not  to 
pay  it.  He  did  not  pay  anything  on  the  judgments  or  liens, 
nor  did  any  of  the  defendants  below  and  in  error,  ever  do  so. 

Judge  Crow's  creditors  had  understood  during  the  latter 
part  of  the  summer  of  1876  that  he  was  perfecting  arrange- 
ments to  pay  his  debts,  and  they  relaxed  their  compulsion 
upon  him.  As  time  passed,  however,  and  nothing  was  done 
towards  the  liquidation  of  their  claims,  they  renewed  their 
process,  and  on  the  5th  of  September,  1877,  his  farm  of  178 
acres  for  which  the  defendants  below  and  in  error  had  agreed 
to  pay  him  $23,000,  was  sold  by  the  sheriff  for  $8,500. 

The  plaintiff  having  closed  his  case,  the  defendants  moved 
the  court  for  a  compulsory  nonsuit. 

Answer  of  the  Court :  "  May  12,  1885.  In  the  case  on  trial 
it  seems  that  the  plaintiff  as  well  as  the  defendants  were 
partners  in  the  same  company,  and  it  is  very  well  settled  that 
one  partner  cannot  sue  his  co-partner  in  an  action  of  this  kind, 
and  we  think  the  motion  for  a  nonsuit  ought  to  be  sustained. 
We  have  therefore  made  an  order  directing  judgment  of  non- 
suit to  be  entered  against  the  plaintiff  with  leave  to  the 
plaintiff  to  move  to  take  off  such  judgment  at  next  term." 

The  plaintiff  moved  to  take  off  the  judgment  of  nonsuit. 
The  court  overruled  the  motion,  and  allowed  the  judgment  to 
stand. 

The  plaintiff  thereupon  took  this  writ  assigning  for  error 
the  refusal  of  the  court  to  take  off  the  judgment  of  nonsuit. 

H.  Campbell  and  JR.  P.  Kennedy^  for  plaintiff  in  error. 

Mr.  Lindley,  in  his  work  on  Partnership,  *728,  says :  "  Pass- 
ing now  to. the  subject  of  actions  between  persons  who  are 
partners  in  the  full  and  proper  sense  of  the  word  (this  citation 
certainly  concedes  to  the  defendants  in  error  as  much  as  they 
can  claim),  it  is  proposed  to  inquire  under  what  circumstances 
an  action  by  one  against  the  other  will  lie,  and  under  what  it 
will  not.  With  reference  to  this  inquiry  it  will  be  found  useful 
to  keep  constantly  in  mind  these  questions,  viz. :  First,  is  any 
matter  of  account  involved  in  the  dispute  to  which  the  action 
relates?  Secondlv,  will  the  damages  sought  to  be  obtained, 
belong  if  obtained,  to  the  firm?  Thirdly,  will  such  damages 
have  to  be  paid  out  of  a  fund  to  which  the  plaintiff  must  him- 
self contribute  ?  If  these  three  questions  can  be  answered  in 
the  negative,  t.  «.,  if  the  action  can  be  properly  tried  and 
decided  wholly,  irrespectively  of  the  accounts  between  the 
parties,  and  if  the  damages  sought  will,  when  recovered, 
uelong  not  to  the  firm  (including  the  defendant  in  the  action), 
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but  exclusively  to  the  plaintiff,  and  if  he  will  not  have  to  eon- 
tribute  to  his  own  payment,  then  an  action  will  lie,  notwith- 
standing the  parties  to  it  are  partners  and  the  matter  relates 
to  some  partnership  transaction." 

Mr.  Justice  Story  says:  "Wherever  there  is  an  express 
stipulation  in  the  partnership  articles  which  is  violated  by  any 
partner,  an  action  at  law,  either  assumpsit  or  covenant,  as  the 
case  may  require,  will  ordinarily  lie  to  recover  damages  for 
the  breach  thereof:"    Story  on  Part.,  p.  848,  §  218. 

No  other  doctrine  is  known  to  the  law,  and  the  following 
cases  show  its  application :  Kilpatrick  v.  Penrose  Perry  Bridge 
Co.,  13  Wr.,  118;  Densmore  Oil  .Co.  v.  Densmore,  64  Pa.  St., 
48 ;  Scott's  App.,  88  Pa.  St.,  178. 

In  the  case  of  Wicks  v.  Lippman,  in  the  Supreme  Court  of 
Nevada,  decided  in  October,  1878,  26  Pittsburg  Leg.  Jour. 
176,  Mr.  Chief  Justice  Hawlbt,  delivering  the  opinion  of 
the  court,  says :  *'  An  action  at  law  can  be  maintained  by  one 
partner  against  another,  to  recover  a  balance  due,  whenever 
the  adjustment  of  the  matter  in  controversy  does  not  involve 
the  settlement  of  any  partnership  account :"  Parsons  on 
Partnership,  284;  Adams  v.  Funk,  63  Ills.,  219;  Russell  v. 
Grimes,  46  Mo.,  411. 

That  the  measure  of  damages  is  the  price  which  the  defen- 
dants below  and  in  error  agreed  to  pay  for  the  land,  the  plain- 
tiff in  error  cofasiders  settled  by  the  decisions  of  this  court. 
In  Tripp  v.  Bishop,  56  Pa.,  424,  on  page  427,  Mr.  Justice 
Strong,  delivering  the  opinion  of  this  court,  says :  "  If  the 
contracting  parties  have  done  all  that  the  statute  requires 
(i.  e.,  to  comply  with  the  statute  of  frauds),  there  is  no  reason 
why  a  purchaser  should  not  be  held  to  pay  what  he  promised ; 
or,  in  other  words,  why  the  price  he  undertook  to  pay  is  not 
the  measure  of  damages  for  this  breach  of  his  contract."  To 
the  same  effect  are  Dentler  v.  Brown,  1  Jones,  295;  Garrard 
V.  Lantz,  2  Jones,  186,  192-3 ;  Addams  v.  Tutton,  8  Wright, 
447 ;  and  Zimmerman  v.  Galbraith,  32  Pitts.  Leg.  Jour.,  446. 

Mestrezat  (^Boyle  with  him),  for  defendants  in  error. 

It  is  well  settled  that  one  partner  cannot  sue  his  co-partners 
in  an  action  at  law,  except  in  account  render,  for  or  about  a 
partnership  adventure,  unless  they  have  settled  their  accounts 
and  struck  a  balance,  or  the  partnership  was  limited  to  a 
single  transaction.  This  has  been  decided  time  and  again  by 
the  courts  of  this  and  other  states,  and  we  thought  it  was  so 
firmly  settled  that  the  question  was  no  longer  raised :  Ozeas 
V,  Foulke,  1  Binn.,  191;  Andrews  v.  Allen,  9  S.  &  R.,  241; 
McFadden  v.  Hunt,  5  W.  &  S.,  468;  Hall  v.  Logan,  84  Pa.  St., 
331;  Meason  i\  Kaine,  63  Id.,  335;  Knerrv.  Hoffman,  65  Id., 
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126 ;  Leidv  r.  Mesainger,  71  Id.,  177 ;  and  Schnatterly  v.  Crow, 
2Lan.  L.'Rev.,  127. 

Mr.  Justice  Greek  delivered  the  opinion  of  the  court  April 
26th,  1886. 

Concedinjf  that  although  some  of  the  defendants  except 
Boyd  signed  the  agreement  in  suit,  they  are  nevertheless  to 
be  treated  as  partners,  because  they  were  members  of  a  pro- 
posed corporation  which  never  organized,  yet  they  were  part- 
ners, if  at  all,  iointly  with  the  plaintiff.  He  was  one  of  the 
largest  subscribers  to  the  stock  of  the  company,  and  repre- 
8ented  a  much  larger  proportion  of  the  capital  of  the  concern 
than  many  of  the  defendants.  The  contract  was  for  the  pur- 
chase of  property  to  be  used  for  the  purposes  of  the  company 
or  partnership.  The  business  to  be  carried  on  upon  the 
premises  was  a  joint  or  partnership  business.  Upon  the  theory 
of  a  partnership  the  plaintiff  was  certainly  liable  to  contribute 
in  proportion  to  the  extent  of  his  interest  to  whatever  funds 
wore  required  for  the  uses  of  the  partnership.  If  the  firm 
owed  debts,  we  know  of  no  reason  why  he  should  not  ratably 
contribute  to  their  liquidation.  On  the  other  hand,  if  they 
realized  profits,  it  is  equally  certain  he  would  be  entitled  to 
his  proportionate  share.  The  theory  upon  which  the  action  is 
based  is  that  there  was  an  actual  partnership  in  legal  effect^ 
and  without  that  theory  of  course  there  could  be  no  recovery. 
But  if  there  was  a  partnership,  we  find  nothing  in  this  record 
to  show  that  the  ordinary  law  of  partnership  is  inapplicable 
to  the  relations  of  these  parties  to  each  other.  The  obligation 
to  share  losses,  as  well  as  gains,  to  contribute  jointly  with  the 
others  to  the  funds  requisite  to  meet  the  liabilities  of  the 
partnership,  is  one  of  the  most  important  and  fundamental 
duties  of  the  relation.  This  being  so,  we  cannot  understand 
why,  if  a  recovery  is  had  in  this  action,  the  plaintiff  should 
not  be  required  to  contribute  to  the  payment  of  the  money 
recovered.  We  are  not  informed  of  any  fact  which  relieves 
him  of  that  duty.  No  authority  has  been  cited  to  show  that 
in  such  a  case  that  duty  does  not  arise.  The  decisions  cited 
by  the  learned  counsel  for  the  plaintiff  do  not  touch  this  ques- 
tion. The  citation  from  Liudley  expressly  excepts  the  case  of 
»  recovery  of  damages  which  must  be  paid  out  of  a  fund  to 
which  the  plaintiff  must  contribute.  It  is  entirely  undisputed 
that  there  has  never  been  any  settlement  of  partnership 
accounts  between  the  plaintiff  and  defendants.  The  latter,  if 
liable  at  all,  are  only  liable  because  they  are  members  of  a 
partnership  known  as  "The  Gallatin  Mining  and  Furnace  Com-, 
pany."  It  is  that  company  only  that  is  named  in  the  contract 
upon  which  the  suit  is  brought.  None  of  the  defendants  are. 
1  Amermax — 41 
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nftmed  in  that  contract,  and  none  of  them  signed  it  or  pur- 
ported to  sign  it.  But  if  the  defendants  are  liable  because 
they  were  subscribers  to  the  stock  of  that  company,  the  plain- 
tiff is  liable  for  the  same  reason.  Suppose  then  a  right  of 
recovery  be  conceded  in  this  case,  for  what  amount  shall  the 
verdict  be  rendered  ?  If  for  the  whole  amount  of  the  contract 
price,  most  certainly  the  defendants  could  file  a  bill  against 
the  plaintiff  to  compel  him  to  contribute  his  proportion.  But 
why.should  these  defendants  who  are  a  part  only  of  the  mem- 
bers of  the  partnership  pay  to  the  plaintiff  who  is  also  a  mem- 
ber, the  whole  of  a  debt,  for  the  payment  of  which  he  is  jointly 
liable  with  them  ?  Such  a  result  would  certainly  be  inequita- 
ble and  contrary  to  every  principle  and  precedent  in  the  law 
of  partnership.  If,  on  the  other  hand,  the  verdict  should  be 
rendered  only  for  such  proportion  of  the  whole  amount  of  the 
purchase  money  as  the  defendants  ought  to  pay,  what  is  the 
amount  of  that  proportion  ?  That  of  course  would  depend 
upon  the  adjustment  of  partnership  accounts.  It  is  alleged 
that  the  plaintiff  contributed  nothing  to  the  partnership.  Mr. 
W.  Franks  testified  :  "  The  money  had  been  collected  off  the 
stockholders.  I  don't  know  that  Judge  Crow  ever  paid  any 
of  his  subscription.  I  don't  think  he  ever  paid  the  extra  thou- 
sand. I  would  have  known  if  he  had.  Judge  was  present 
at  the  meetings  and  was  recognized  as  a  stockholder." 

It  appeared  from  other  testimony  that  a  considerable  amount 
of  the  subscriptions  had  been  collected  from  the  stockholders 
other  than  the  plaintiff.  How  much  then  of  the  present  lia- 
bility should  be  paid  by  the  defendants,  and  how  much  by  the 
plaintiff?  Who  can  tell,  or  how  can  that  matter  be  deter- 
mined? Of  course  it  can  only  be  determined  by  a  bill  in 
equity  for  the  settlement  of  the  partnership  affairs  and  the 
adjustment  of  the  accounts  between  the  partners.  But  there  is 
no  pretence  that  anything  of  that  kind  has  ever  taken  place 
between  these  parties.  We  find  it  impossible  to  conceive  of 
any  reason  why  that  course  should  not  be  adopted  in  the 
present  case.  There  neVer  was  a  contract  by  which  these 
particular  defendants  agreed  to  pay  to  this  particular  plain- 
tiff any  sum  of  money  whatever  for  any  purpose.  Their  lia- 
bility as  individuals  to  make  any  such  payment  is  a  derivative 
liability  resulting  from  a  joint  relation  with  the  plaintiff, 
which  imposes  the  same  liability  upon  him.  It  is  not  necessary 
to  enlarge  upon  this  subject.  The  case  comes  within  the  per- 
fectly familiar  rule  that  one  partner  cannot  sue  another  part- 
ner lor  a  partnership  transaction  except  by  bill  in  equity  or 
action  of  account  render.  Some  of  the  Pennsylvania  authori- 
ties are  the  following :  Ozeas  v.  Foulke,  1  Binn.,  191 ;  Hall 
V.  Logan,  10  Cas..  831;  McFadden  v.  Hunt,  6  W.  &.  S.,  468; 
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Leidy  v.  Messinger,  21  P.  P.  S.,  177 ;  Schnatterly  v.  Crow, 
decided  in  November,  1876,  by  this  court,  and  reported  in  2 
Lan.  Law  Rev.,  127. 

Judgment  affirmed. 


Hyndman   versus  Hogsett,  et  al. 

1.  Where  all  the  evidence  in  a  case,  submitted  to  the  court  without  a  jury, 
is  not  printed,  the  Supreme  Court  will  not  decide  whether  or  not  there 
was  error  in  the  findings  of  fact  or  in  those  conclusions  which  were 
or  mi^ht  be  based  upon  facts ;  but  the  statements  of  fact  made  by  the 
court  below  will  be  taken  as  true. 

2.  An  agreement  to  sell  certain  real  estate,  **  binding  in  favor  of  the 
vendee  and  his  heirs  and  against  the  vendor  and  ms  heirs,^^  may  be 
shown  by  parol  evidence  to  have  been  intended  by  the  parties  thereto 
to  bo  a  personal  privilege  to  the  vendee  and  his  heirs,  excluding  the 
right  in  the  vendee  to  assign  said  agreement,  as  a  part  of  the  actual 
agreement,  omitted  by  the  scnvener  uirough  mistake,  from  the  written 
contract. 

February  2d,  1886.  Before  Mercur,  C.  J.,  Gordon, 
Paxson,  Trunkey,  Sterrett,  Green  and  Clark,  JJ. 

Error  to  the  Court  of  Common  Pleas,  of  Fayette  county: 
Of  January  Term,  1886,  No.  192. 

Ejectment  by  E.  K.  Hyndman  against  Robert  Hogsett, 
Abraham  O.  Tinstman,  Arthur  W.  Bliss,  and  George  C.  Mai^ 
shall,  December  16th,  1881,  for  the  undivided  one  eighth  part 
of  the  nine  foot  vein  of  coal  and  all  the  minerals  under  the  coal 
in  those  two  tracts  of  land  situate  in  North  Union  township, 
known  as  the  Isaac  Wood  and  Jacob  Murphy  tracts,  contain- 
ing 417  acres,  more  or  less,  and  also  40  acres  entire  and  in  fee 
simple  of  the  Jacob  Murphy  tract;  reserving  enough  of  said 
coal  to  support  the  surface ;  also  a  road  to  be  left  open  across 
the  40  acres  from  the  Station  House  on  the  Fayette  County 
Railroad  toward  the  mountain.  There  are  on  said  40  acres  of 
land  125  coke  ovens,  railroad  tracks,  engine  and  engine  house, 
boilers  and  machinery,  20  dwelling  houses,  a  brick  factory  for 
manufacturing  bricks,  brick  kiln,  dry  house,  steam  engine  and 
machinery  and  stables.  Damages  are  claimed  and  demanded 
in  the  sum  of  $10,000. 

Plea :  Not  guilty. 

By  submission  of  the  parties  filed  in  the  case  the  decision  of 
the  case  was  referred  to  the  court  without  a  jury. 

The  following  facts  appeared  on  the  trial  before  Stowb, 
P.  J.,  of  the  Court  of  Common  Pleas  of  Allegheny  county, 
.  No.  1,  holding  a  special  court  in  and  for  Fayette  county : 
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On  the  7th  of  August,  1871,  William  H.  Baily,  Robert  Hog- 
sett  and  several  others,  associated  together  and  formed  the 
partnership  of  Hogsett,  Watt  &  Co.  The  firm  was  organized 
for  the  purpose  of  manufacturing  coke  out  of  the  Connellsville 
vein  of  bituminous  coal.  The  partners  bought  by  written 
article  of  agreement  from  Mr.  Hogsett  a  tract  of  land  and  coal 
at  Mount  Braddock,  in  North  Union  township,  Fayette  county* 
Pennsylvania,  for  $87,400.  Mr.  Baily  was  to  pay  one  eighth 
of  this  sum,  and  was  then  to  own  one  eighth  of  the  land  and 
coal.  This  is  an  action  of  ejectment  brought  by  E.  K.  Hynd- 
nian  against  Robert  Hogsett  and  his  tenants  for  Wra.  H. 
Baily's  undivided  eighth  of  the  said  land  and  coal,  which  be- 
came vested  in  Mr.  Hyndman  by  an  assignment  from  Mr.  Baily, 
executed  under  the  following  circumstances: 

The  partnership  of  Hogsett,  Watt  &  Co.  continued  in  busi- 
ness for  more  than  seven  years,  when  Mr.  Baily  became 
financially  embarrassed.  In  1878  judgments  were  entered 
against  him,  and  on  the  29th  day  of  November,  1878,  his  un- 
divided one  eighth  in  the  said  land  and  coal  was  about  to  be 
sold  by  the  sheriff  of  Fayette  county  aforesaid,  on  a  venditioni 
exponas^  issued  out  of  the  Court  of  Common  Pleas  of  that 
county,  at  No.  69  December  Term,  1878. 

On  the  day  the  interest  to  Mr.  Baily  was  to  be  sold,  before 
the  hour  of  sale  arrived  Mr.  Baily  and  Mr.  Hogsett  signed 
the  following  article  of  agreement.  It  was  drawn  by  Mr, 
Boyle,  who  acted  for  both  parties,  and  was  delivered  by  them 
to  him  for  safe  keeping. 

ARTICLE  OF  AGREEMENT. 

It  is  hereby  agreed  between  Robert  Hogsett  and  W.  H. 
Baily  as  follows:  That  said  Hogsett  does  hereby  agree  that  if 
he  should  buy  the  interest  of  William  H.  Baily  in  the  coal  and 
other  real  property  at  Mt.  Braddock,  to  be  sold  at  sheriff*s 
sale,  being  the  one  eighth,  the  interest  in  certain  coal  and 
land  heretofore  sold  by  said  Hogsett  to  Baily  by  article  of 
agreement,  that  he  will,  at  any  time  hereafter  within  five 
years,  sell  and  convey  to  said  Baily  said  interest  which  may 
be  so  bought  by  him  at  Sheriff's  sale,  for  the  consideration  of 
one  dollar,  and  the  balance  now  due  said  Hoffsett  by  Baily  on 
the  purchase  money  for  said  one  eighth  under  said  article  of 
agreement,  and  whatever  sum  said  Hogsett  may  have  to  bid 
iit  i»heriff  sale,  with  interest  from  this  date,  less  any  profit  said 
Hogsett  may  realize  from  said  property,  the  said  Hogsett  to 
have  the  right  also  to  charge  against  said  Baily,  and  to  be 
paid  by  him,  his  share  of  the  debts  of  Hogsett,  Watt  &  Co., 
wliich  said  Hogsett  may  pay,  and  any  other  debts  which  may 
be  incurred  in  operating  said  property.     The  said  Baily  is  to  . 
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TQake  known  his  intention  to  purchase  in  writing,  and  iif  he 
should  fail  to  do  so  within  five  years  this  agreement  to  he 
null  and  void.  This  agreement  to  be  binding  in  favor  of  said 
Baily  and  his  heirs  and  against  said  Hogsett  and  his  heirs. 
Dated  November  29th,  1878. 

Mr.  Hogsett  attended  the  sherifPs  sale  and  bought  Mr. 
Baily's  undivided  eighth  in  the  land  and  coal  for  $400.  He 
immediately  assumed  exclusive  possession  of  it,  and  has  main- 
tained the  same  ever  since.  Mr.  Baily  removed  sliortly  after 
the  sale  to  the  State  of  Minnesota,  where  he  now  resides. 
After  the  sheriff's  sale  Mr.  Baily  took  no  part  in  the  business 
of  Hosgett,  Watt  &  Co.  Mr.  Hosgett  about  that  time  became 
the  sole  owner  of  the  partnership  except  one  interest,  and  his 
possession  of  the  entire  land  and  coal  is  not  now  disputed 
by  any  one  except  the  plaintiff  in  error,  who  is  asserting  the 
Baily  title.  A  bill  in  equity  is  pending  to  ascertain  the  rights 
of  another  partner,  but  it  is  not  supposed  to  effect  this  eject- 
ment. 

On  the  29th  of  January,  1881,  Mr.  Baily  assigned  his  rights 
under  this  article  to  E.  K.  Hyndman,  who  brought  this  suit. 
The  assignment  is  as  follows,  viz. :  "For  value  received,  I 
hereby  assign,  transfer  and  set  over  unto  E.  K.  Hyndman  and 
his  assigns,  all  my  right,  title  and  interest  in  this  article  of 
agreement,  and  all  benefit  and  advantage  to  be  derived  there- 
from." This  assignment  is  under  seal,  duly  acknowledged 
and  recorded. 

The  following  are  the  findings  of  fact  by  the  court:  The 
evidence  shows  Hogsett  (one  of  the  defendants)  in  possession 
of  the  property  described  in  plaintiff's  writ  at  the  time  suit 
was  brought,  and  it  is  admitted  that  title  was  in  him  on  the 
7th  of  August,  1871,  at  which  time  he  contracted  to  sell  to 
Win.  H.  Baily  and  four  others  (Harlan,  Rankin,  Taylor  and 
Watt)  the  undivided  five  eighths  of  the  nine  foot  vein  of  coal, 
etc.,  in  certain  lands  at  the  rate  of  $200  per  acre,  and  also  the 
five  eighths  of  forty  acres  of  land  at  the  rate  of  $100  per  acre. 
The  interest  of  Harlan,  Rankin  and  Taylor,  three  of  the 
parties,  is  now  vested  in  Hogsett.  That  of  Watt  belongs  to 
D.  Kaine,  Esq.,  and  plaintiff  claims  he  owns  the  interest  of 
W.  H.  Baily  under  said  contract  as  his  assignee.  After  its 
execution  Bail}*^  paid  some  $10,874.89  (as  appears  by  the 
receipts  on  the  agreement).  His  share  of  the  original  pur- 
chase was  $10,926  without  computing  interest,  which  would 
seem  to  leave  due  and  owing  as  principal  and  interest  at  the 
time  tender  was  made  15th  March,  1881,  from  $3,455  to  $3,460. 
Baily  failed,  and  his  interest  in  the  property  having  been 
seized  on  execution  issued  upon  a  judgment,  viz.:  Asa  Harris 
V.  Win.  H.  Baily,  No.  28,  September  Term,  1878,  was  sold 


Digitized  by  VjOOQIC 


646  SUPREME  COURT  IPhUadelphia 

[Hyndman  v.  Hogsett.1 

to  defendant  Ho^ett,  29th  November,  1878,  and  deed  made 
him  by  the  plaintiff  dated  and  acknowledged  December  19th, 
1878. 

Previous  to  the  sheriff's  sale  and  apparently  the  day  it  took 
place,  Ho^ett  &  Baily  entered  into  the  agreement  above  set 
out,  by  which  it  was  agreed  that  if  Hogsett  should  pay  the 
interest  of  Baily  in  the  property  at  sheriff's  sale  he  would 
within  five  years  sell  and  convey  said  interest  to  Baily  for  the 
consideration  of  f  1  and  the  balance  then  due  Hogsett  on  the  pur- 
chase money,  and  whatever  sum  Hogsett  might  bid  at  sheriff's 
sale,  with  interest  from  that  date,  less  any  profit  Hogsett  might 
realize  from  the  property,  he  to  have  the  right  also  to  charge 
against  Baily  and  to  have  paid  by  him  his  share  of  the  debts 
of  Hogsett,  Watt  &  Co.,  wliich  Hogsett  might  pay,  and  other 
debts  incurred  in  operating  said  property ;  Baily  to  make 
known  his  intention  to  purchase  in  writing  within  five  years, 
otherwise  the  agreement  to  be  void,  and  to  be  binding  in  favor 
of  Baily  and  his  heirs  and  against  Hogsett  and  his  heirs.  The 
evidence  shows  the  written  agreement  was  intended  by  both 
parties  to  comprehend  no  other  persons  than  the  heirs  of 
Baily,  and  that  it  was  not  intended  to  give  Baily  the  right 
to  assign  his  interest.  On  the  29th  of  January,  1881,  Baily 
assigned  all  his  interest  under  this  last  agreement  to  E.  K. 
Hyndman  by  writing  indorsed  upon  it,  under  seal.  On  the 
15th  of  March,  1881,  W.  H.  Coldren,  Esq.,  attorney  for 
Hyndman,  tendered  Hogsett  $3,679.78,  declaring  to  him  that 
he  did  so  for  Hyndman  as  the  amount  due  him  (Hogsett) 
from  Baily  for  his  interest  in  Mt.  Braddock  (this  property). 
Coldren  mentioned  the  amount  he  was  tendering  Hogsett, 
who  said  he  would  see  him  day  after  to-morrow,  and  went 
away  refusing  to  take  the  money.  On  the  16th  of  December, 
1881,  a  motion,  dated  December  7th,  1881,  was  served  on 
Hogsett  by  Hyndman,  notifying  him  of  the  assignment  to 
Hyndman  of  the  article  of  agreement  above  referred  to,  apd 
requiring  him  to  have  it  recorded,  as  also  the  sheriff's  deed  for 
the  property.  It  further  appears  from  the  evidence  that  Hog- 
sett, Watt  &  Co.  (by  Hogsett)  and  inter  alia  Baily,  leased 
the  property  in  question  to  Samuel  Colvin  and  J.  Reed  Tor- 
rence,  August  29th,  1878,  and  the  same  Colvin  and  Chas.  B. 
M  urray,  September  1st,  1879.  On.  the  first  lease  Hogsett  got 
the  rent.  On  the  28th  of  February,  1881,  Hogsett  sold  the 
entire  property  to  A.  O.  Tintsman  for  $49,000;  27th  Feb- 
ruary, 1881,  Coldren,  as  attorney  for  Baily,  notified  Hogsett 
that  he  was  ready  to  pay  him  all  the  money  and  interest  due 
him  on  the  article  of  agreement,  above  recited,  relative  to  the 
Mt.  Braddock  coal  works,  and  that  he  was  ready  to  oomply 
with  it  according  to  the  terms  aud  effect.     There  is  consider- 
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able  evidence  on  part  of  plaintiff  in  regard  to  what  the  works 
earned  or  should  have  earned  up  to  the  time  plaintiff  signified 
his  desire  to  pay  and  have  a  re-conveyance  under  the  agree- 
ment of  November  29th,  1878.  but  I  am  compelled  to  find  the 
fact  to  be  that  there  was  a  large  amount  due  by  Baily  to 
Hogsett  under  the  contract  for  re-conveyance  of  the  property, 
if  we  take  into  consideration  the  sums  properly  expended  for 
permanent  and  necessary  improvements  upon  the  works  to 
make  them  productive,  as  I  think  under  the  agreement  we 
are  bound  to  do.  How  it  may  be  without  such  improvements 
I  am  not  able  to  say,  as  I  have  failed  to  get  the  balance  sheets 
offered  in  evidence,  which  would  likely  show  the  exact  amount. 
This,  however,  I  do  not  deem  material,  as  I  find  that  in  no 
case  was  the  tender  sufficient  to  cover  the  amount  due  Hog- 
aett  under  the  contract.  The  defendants  also  show  that  June 
14th,  1878,  the  Dollar  Savings  Bank,  of  Uniontown,  obtained 
judgment  against  Baily  for  $3,5)42.89,  and  that  the  property 
in  suit  was  sold  on  a  pluries  vend,  ex.  No.  44.  March  Term, 
1882,  to  R.  H.  Lindsey,  Esq.,  and  sheriff's  deed  executed  and 
delivered  to  him  for  the  same.  Under  these  facts,  I  am  of 
the  opinion  that  plaintiff  cannot  recover  in  this  suit. 

Ist.  Because  he  has  no  right  as  assignee  under  the  agree- 
ment between  Baily  &  Hogsett  to  maintain  this  suit,  without 
reference  to  the  sufficiency  of  the  tender. 

2d.  Even  if  plaintiff,  under  the  assignment  by  Baily,  was 
vested  with  his  right  and  interest  under  said  agreement,  the 
tender  was  insufficient  without  reference  to  the  profits  of 
property,  or  the  costs  of  operating  it. 

8d.  The  tender  is  greatly  insufficient,  taking  intQ  considera- 
tion the  profits  and  costs  of  operating  the  property  as  compre- 
hended by  the  terms  of  the  agreement. 

Judgment  was  entered  for  the  defendants  by  the  court,  after 
overruling  the  plaintiffs  exceptions  to  the  findings  of  fact  and 
conclusions  of  law  by  the  court.  These  exceptions  sufficiently 
appear  in  the  assignments  of  error.  The  plaintiff  took  this 
writ  assigning  for  error,  inter  alia^ 

Ist.  The  court  below  erred  in  overruling  the  first  excep- 
tion of  the  plaintiff  in  error  to  the  fiuding  of  the  court  below, 
which  exception  is  as  follows,  viz. : 

^^The  court  erred  in  fiuding  as  follows,  viz.:  That  the 
plaintiff  cannot  recover  in  this  suit,  1st.  Because  he  has  no 
right  as  assignee  under  the  agreement  between  Baily  and  Hog- 
sett to  maiutain  this  suit  without  reference  to  the  sufficiency 
of  the  tender.*' 

2d.  The  court  erred  in  overruling  the  second  exception  of 
the  plaintiff  in  error  to  the  finding  of  the  court  below,  which 
exception  is  as  follows,  viz. : 
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In  finding  that,  '*  2d.  Even  if  plaintiff  under  the  assi^meht 
by  Baily  was  vested  with  his  rights  and  interests  under  said 
agreement  the  tender  is  insuflBcient." 

8d.  The  court  erred  in  overruling  the  third  exception  of 
the  plaintiff  in  error  to  the  finding  of  the  court  below,  which 
exception  is  as  follows,  viz. : 

In  finding  that  ^'  tender  is  greatly  insufficient,  taking  into 
consideration  the  profits  and  costs  of  operating  the  property 
as  comprehended  by  the  terms  of  the  agreement." 

Edward  Campbell^  for  plaintiff  in  error, 

R.  S,  Lindsey  (Boyle  and  Meatrezat  with  him),  for  defend- 
ants in  error. 

Mr.  Justice  Gbeen  delivered  the  opinion  of  the  court  March 
1st,  1886. 

This  case  was  submitted  to  the  court  below  without  a  jury  trial. 
The  learned  judge  has  made  certain  findings  of  fact  which  bar 
the  plaintiff's  recovery  in  any  aspect  of  his  case.  A  part  only 
of  the  testimony  has  been  printed,  and  it  is  alleged  by  the 
defendant,  and  not  denied  by  the -plaintiff,  that  a  much  larger 
part  of  the  testimony  has  not  been  printed,  and  it  is  therefore 
not  before  us.  In  the  absence  of  the  evidence,  of  course,  we 
cannot  say  that  there  was  error  in  the  findings  of  fact,  or  in 
those  conclusions  which  were  or  might  be  based  upon  facts. 
One  of  the  most  important  findings,  indeed  a  controlling  one, 
is  that  the  plaintiff  as  assignee  of  Baily  had  no  right  to  main- 
tain the  aption.  The  contract  between  Baily  and  Hogsett 
is,  in  terms,  limited,  so  far  as  Baily  is  concerned,  to  him  and 
his  heirs.  While  it  is  true  that  a  power  of  alienation  results 
in  all  ordinary  cases  from  the  use  of  those  words,  yet  it  is  also 
entirely  consistent  with  them,  especially  where  the  substance 
of  the  grant  is  in  the  nature  of  a  personal  privilege,  that 
*^  assigns  "  were  not  intended  to  be,  and  are  not,  possible  par- 
takers of  the  privilege,  or  other  right  granted.  Upon  this 
subject  the  learned  court  below  made  the  following  finding : 
"  The  evidence  shows  the  written  agreement  was  intended  by 
both  parties  to  comprehend  no  other  persons  than  the  heirs 
of  Baily,  and  that  it  was  not  intended  to  give  Baily  the  right 
to  assign  his  interest.''  If  this  finding  is  correct  it  is  fatal  to 
the  plaintiffs  case.  Can  we  say  it  is  not  correct?  We  have 
a  part  of  the  testimony  only,  and  we  have  held,  indeed  we 
must  hold,  that  we  are  bound  by  the  statements  of  facts  made 
by  the  court  below  where  the  evidence  is  not  printed :  Joyce 
V.  Lynch,  17  W.  N.  C,  79.  How  can  we  say  there  was  no 
evidence  which  justified  this  finding  when  we  have  but  a  part 


Digitized  by  VjOOQIC 


1886]  OF  PENKSVLVANTA.  64§ 

[Hyndman  v  Hogsett.] 

of  it?  The  argument  against  the  correctness  of  the  finding 
is  founded  solely  upon  the  proposition  that  in  legal  effect  the 
paper  does  include  **  assigns/'  though  in  fact  they  are  omitted 
from  the  paper.  But  the  mere  inspection  of  the  paper  is  not 
the  only  source  of  information  upon  this  subject.  It  is  some- 
thing to  the  purpose  of  a  contrary  inference  that  while  "  heirs  " 
of  Baily  are  included  iri  the  grant,  his  "  assigns  "  are  ex- 
cluded. We  are  not  able  to  say  that  evidence  that  it  was 
the  intention  of  the  parties  to  exclude  them  from  the  opera- 
tion of  the  instrument  is  necessarily  to  be  rejected.  Such 
evidence,  instead  of  contradicting  the  writing,  would  seem  to 
be  in  accord  with  the  meaning  of  the  words  employed.  Some 
evidence  is  printed  tending  strongly  to  show  that  it  was  the 
expressed  intention  of  both  parties  at  the  time,  and  imme- 
diately before,  the  paper  was  signed,  that  Baily's  heirs  and 
Hogsett's  were  to  be  included,  and  their  assigns  were  to  be 
excluded.  One  witness  whose  testimony,  or  a  part  of  it,  is 
printed,  testified  that  he  wrote  the  paper,  and  before  it  was 
signed,  when  he  read  it  to  the  parties  down  to  the  last  sen- 
tence, a  discussion  arose  whether  it  included  anybody  but  the 
parties  themselves.  He  adds,  "After  I  read  that  far  Mr. 
Hogsett  wasn't  quite  sure  about  that,  and  it  was  stated  there, 
that  it  was  to  be  a  personal  privilege  to  Mr.  Baily,  and  Baily 
insisted  on  having  his  heirs  in,  and  so  I  wrote  the  following 
clause:  *This  agreement  to  be  binding  in  favor  of  Baily  and 
his  heirs  and  against  Hogsett  and  his  heirs,'  and  wrote  it  with 
the  understanding  that  it  was  to  exclude  the  rieht  to  assign, 
and  that  was  the  agreement.  Just  simply  to  JBaily  and  his 
heirs,  and  nobody  else."  If  this  evidence  was  believed,  and 
there  was  no  reason  why  it  should  not  be,  since  it  was  de- 
livered by  a  most  respectable  gentleman  and  contradicted  by 
no  one,  it  proves  distinctly  that  the  parties,  having  their 
attention  drawn  to  the  subject,  just  before  signing,  mutually 
agree  that  "  heirs "  were  to  be  included  and  "  assigns "  ex- 
cluded, and  that  the  scrivener  undertook  to  express  that 
meaning  in  the  paper,  and  wrote  an  additional  clause  for  that 
very  purpose.  If,  in  framing  that  clause,  he  failed  to  express 
that  intent,  it  was  a  clear  case  of  mistake  of  the  scrivener, 
and  comes  within  an  unbroken  line  of  decisions  in  this  State 
and  elsewhere  permitting  parol  evidence  to  be  given  to  show 
that  a  part  of  the  actual  agreement  of  the  parties  was  omitted 
by  mistake  from  the  written  contract.  What  other  evidence 
there  was,  if  any,  which  justified  the  finding  of  the  court  on 
this  subject  we  do  not  know,  but  it  is  very  clear  that  we  can- 
not say,  in  the  condition  of  the  record  as  contained  in  the 
paper  book,  that  the  finding  was  erroneous  for  want  of  testi- 
mony— for  want  of  proof  of  those   facts  which  justify  the 
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admission  of  parol  testimony  in  such  a  case.  We  therefore 
sustain  the  finding  in  this  respect.  As  this  destroys  the 
plaintiffs  case  it  is  not  necessary  to  consider  the  subject  of 
tender  in  detail.  Tlie  court  found  that  no  adequate  tender 
was  ever  made,  and  it  does  not  appear  that  after  the  evidence 
was  given  showing  what  ought  to  have  been  the  amount,  any 
tender  of  any  kind  was  made  at  any  stage  of  the  trial. 
Usually  this  is  necessary  where  the  amount  is  not  precisely 
known.  As  the  result  of  the  case  does  not  depend  upon  a 
critical  examination  of  either  the  law  or  the  facts  affecting 
this  branch  of  the  controversy,  we  pass  the  subject  by  with- 
out further  comment. 

A  suggestion  was  made,  though  not  pressed,  that  Hyndman 
was  an  innocent  purchaser  for  value  without  notice,  and  as 
such  could  assert  rights  higher  than  his  vendor's.  It  is  only 
necessary  to  say  that  the  printed  testimony  fails  to  disclose 
that  he  ever  paid  any  actual  money  or  property  for  the  assign- 
ment; the  assignment  itself  recites  nothing  but  ''value  re- 
ceived "  as  the  consideration,  and  in  addition  to  that  the  very 
words  of  the  instrument  were  suflBcient  to  put  him  upon  in- 
quiry as  to  the  rights  of  "assigns"  under  its  operation. 
Moreover,  the  character  of  the  instrument,  involving  prac- 
tically the  grant  of  a  personal  privilege,  involves  the  question 
whether  the  rights  of  an  innocent  purchaser  for  value  without 
notice  have  any  place  in  such  a  transaction,  and  in  addition 
to  that,  in  the  absence  of  the  testimony,  we  are  not  sufficiently 
informed  as  to  whether  there  was  evidence  affecting  Hynd- 
man's  legal  right  to  assert  his  position  as  an  innocent  pur- 
chaser for  value  and  without  notice. 

Judgment  affirmed. 
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ACCOUNTS. 
See  GuABDiAK  and  Ward.    Lewis  and  Parker  v.  Browning  and  wtfe, 
493. 

ACTS  OF  ASSEMBLY. 

1832.    May  6.  Lateral  Railroads,  95. 

1836.    June  16.  Certiorari,  365. 

1848.  April  11.  Married  Woman,  66. 

1849.  February  19.  Railroads,  516. 
1860.    March  31.  Certiorari,  365. 

1860.  March  31.  Criminal  Procedure,  14. 

1865.  April  18.  Lateral  Railroad,  95. 

1869.  April  20.  Corporations,  156. 

1874.  April  29.  Corporations,  35,  156. 

1874.  May  14.  Insane,  339. 

1874.  May  14.  Referee,  562. 

ADMISSIONS. 
See  Partnership,  2,  3,  4.    Beed',  Crane  &  Co,  v.  Kremer,  482. 

AFFIDAVITS  OF  DEFENCE. 

1.  An  affidavit  of  defence  to  be  efiective  must  disclose  a  state  of 
facts  sufficient  to  exhibit  the  elements  of  a  substantial  defence,  and 
while  the  facts  should  not  be  set  forth  in  any  equiyocal  or  evasive  man- 
ner, but  with  precision,  yet  they  need  not  be  set  forth  in  all  their  varied 
aspects,  nor  is  it  required  that  the  manner  in  which  the  facts  would  be 
proved  or  the  evidence  by  which  they  would  be  established  should  be 
stated.    Noble  v.  Kreuzkamp,  68. 

2.  Where  the  defence  set  up  in  an  affidavit  of  defence  is  payment  pure 
and  simple,  it  must  be  stated  with  particularity  as  to  the  true  amount 
and  manner  of  payment,  and  also  the  person  or  persons  to  or  by  whom 
the  same  was  made.  McCracken  v.  The  First  Reformed  Presbyterian  Con- 
gregation of  Pittsburgh,  106. 

3.  It  is  not  sufficient  for  the  defendant  to  declare  in  his  affidavit  of 
defence  that  he  has  accounted  for  and  paid  over  the  sum  claimed,  and 
is  not  indebted  to  the  plaintiff  in  any  amount.    lb. 

APPEAL. 

1.  Where  a  defective  reco^izance  has  been  entered  the  appellant 
may  be  permitted  to  perfect  it,  or  if  without  fault  of  his  he  has  been 
prevented  from  appealing  from  the  judgment  of  a  justice  by  the  act  of 
the  latter,  an  appeal  may  be  allowed  nunc  pro  tunc  if  asked  for  in 
reasonable  time.    McHhaney  v.  Holland,  634. 

2.  In  this  case  no  recognizance  was  entered.  No  security  was  given 
or  offered.  The  omission  so  to  do  was  not  caused  by  any  act  of  the 
justice.  There  was  no  error  in  refusing  to  permit  him  to  give  security 
nearly  two  years  thereafter  and  in  dismissing  the  appeal.    lb, 

APPLICATION  OF  PAYMENTS. 

Where  there  are  items  of  debt  and  credit  in  a  running  account,  and 
the  intention  of  the  debtor  at  the  time  of  making  the  payments  to  speci- 
fically apply  them,  is  not  shown  either  by  words,  acts  or  circum- 
stances, they  will  be  appropriated  to  the  discharge  of  the  items  first 
due  in  the  order  of  the  account.     Pardee  v.  Markle,  548. 
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ASSIGNMENT  FOR  THE  BENEFIT  OF  CREDITORS. 

The  right  of  the  creditor  is  not  taken  away  or  postponed  by  the 
existence  of  a  voluntaiy  assignment  for  the  benefit  of  creditors  of  the 
corporation.     Warner  v.  Hopkins,  828. 

ASSIGNMENTS  OF  ERROR. 

Errors  committed  in  matters  referred  to  in  assignments  of  error,  not 
in  accordance  with  the  rules  of  the  Supreme  Court,  cannot  be  corrected. 
JSfoar  V.  Gill,  488. 

ASSESSMENTS  FOR  TAXATION. 

In  incurring  a  debt,  or  in  increasing  an  existing  indebtedness  of  the 
county,  the  county  commissioners  are  not  required  to  look  behind  the 
valuation  of  property  established  by  the  last  preceding  assessment,  for 
the  purpose  oi  inquiring  whether  the  valuation  is  upon  an  assessment, 
including  items,  not  taxable  property  within  the  meaning  of  the  con- 
stitution.   AppecU  of  Wm,  H,  Broum,  72. 

ASSESSMENTS  BY  INSURANCE  COMPANIES. 

After  a  general  verdict  and  jud&nxient  thereon  against  a  life  insurance 
association,  doing  business  on  me  assessment  plan,  for  a  breach  of 
its  covenant,  "  to  make  levy  and  collect  assessments  on  its  members  to 
pay  the  plaintiffs  claim,"  it  is  error  in  the  court  below  by  order  to  re- 
strict the  operation  of  the  verdict,  judgment  and  execution  to  assessments 
collected  and  to  be  collected  by  me  association  from  its  members. 

Seitzinger  v.  The  New  Era  Life  Association,  557. 

ASSESSMENTS  FOR  PAVING. 

1.  The  Act  of  13th  of  May,  1871,  providing  that  whenever  the  councils 
of  the  City  of  Pittsburgh  desire  to  re-grade  or  re-pave  any  street,  and 
the  cost  of  the  original  grading  or  paving  was  paid  by  the  property 
holders,  the  matter  shall  be  referrea  to  viewers  appointed  in  pursu- 
ance of  the  act  to  inquire  and  report  to  councils  whether  the  improve- 
ment is  of  local  or  general  benefit,  or  partly  local ;  and  if  they  report 
that  it  is  in  whole  or  in  part  a  local  benefit,  they  shall  designate  the 
district  to  be  benefited  thereby,  and  the  proportion  to  be  paid  by  the 
district  benefited,  and  further,  to  apportion  the  local  assessments 
:miong  the  property  holders  of  the  district  in  proportion  to  the  benefit 
supposed  to  be  conferred  by  the  improvement  is  unconstitutional,  being 
in  conflict  with  Section  1,  Article  IX.,  of  the  Constitution.  Appe^ 
of  the  Protestant  Orphan  Asylum  of  PiUsburgh  and  Allegheny  et  al,,  135. 

2.  When  the  adjacent  property  has  paid  the  original  cost  of  grading  or 
paving  a  street  in  a  city  it  nas  fully  paid  for  all  its  local  advant^es, 
and  it  cannot  thereafter  be  charged  for  maintenance  and  repairs.    iS. 

3.  Where  a  propeily  owner  nas  well  and  properly  set  curbstones  in 
front  of  his  property,  at  his  own  expense,  on  the  proper  line,  in  accor- 
dance with  tlie  style  in  common  use,  and  they  are  in  good  order  and 
repair,  the  expense  of  replacing  them  with  others  cannot  be  provided 
by  an  assessment  upon  his  property.  Richard  Wistar  v.  FhUadelphia,  604. 

ATTACHMENT  EXECUTION. 

A  policy  of  life  insm*ance,  payable  to  the  legal  representatives  of  the 
assured,  is  not  the  subject  of  an  attachment  execution  during  the  life  of  the 
assured.  Day  v.  New  England  Life  Insurance  Company^  itamishee,  507. 

ATTACHMENT  UNDER  ACT  OF  1869. 

1.  The  defendant  in  an  attachment  under  the  Act  of  March  17th,  1869, 
P.  L.,  8,  after  the  attachment  has  been  dissolved  by  the  court,  and  dio 
action  is  continued,  as  in  a  case  of  summons  for  debt,  cannot  in  said 
action  set  off  the  damages  which  he  has  sustained  by  reason  of  said 
attachment.     Ounnis^  SarriU  &  Co,  v.  Cluff,  512. 

2.  There  can  be  no  breach  of  the  bond  required  by  said  Act  before  the 
attachment  can  issue,  and  consequently  no  right  of  action  on  it,  until 
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the  attachment  is  dissolved  hy  the  court,  or  ftuls  by  reason  of  the  ina- 
bility of  the  plaintiff  to  sustain  his  claim.    lb. 

AUDITORS. 
See  County  Auditors.    Bowand  v.  County  of  Allegheny,  309. 

BAILMENT. 

A.  delivered  to  B.  two  colts,  under  a  contract  that  B.  should  safely 
keep  and  sell  them,  if  possible,  for  A.,  he  fixing  a  minimum  price, 
before  a  certain  date,  and  if  not,  to  return  them  in  good  condition. 

Held  that  this  was  not  a  sale,  but  a  bailment.  MiddUlonY,  Stone,  589. 

BANKERS'  LIENS. 

The  docti-ine  of  bankers'  liens  is  opposed  by  a  well  established  legal 
principle,  and  as  a  custom  it  cannot  therefore  obtain.  Appeal  qf  ll^ 
Liggett  Spring  &  Axle  Co.,  Limited,  291. 

BANKRUPTCY. 

1.  A  purchaser  of  land  from  an  assignee  in  bankruptcy,  subject  to  a 
mortgage  given  by  the  bankrupt,  takes,  as  respects  tne  bankrupt,  his 
equity  of  redemption  and  nothing  more.  If  he  afterwards  purchases 
the  mortgage  and  sells  the  land  under  a  judgment  recovered  on  the 
mortgage,  and  he  himself  becomes  the  purchaser,  the  wife's  nght  of 
dower  is  divested  by  the  sale.    Bryafs  Appeal,  81. 

2.  An  adjudication  of  bankruptcy  and  a  composition  with  creditors 
is  not  a  bar  to  an  action  of  replevin  by  one  for  goods  pledged  to  him 
by  the  defendant  as  security  for  a  loan  to  another ;  neither  is  it  a  bar  to 
an  action  by  a  creditor  whose  name  and  amount  due  him  was  not  con- 
tained in  the  statement  of  the  debtor  produced  at  the  meeting  in  which 
the  resolution  effecting  the  composition  was  passed.  Miller  v.  Ward^i, 
Frew  &  Co,,  300. 

BANKS  AND  BANKING. 

1.  Giving  a  definite  extension  of  time  to  the  maker  of  a  note  upon 
consideration  of  interest  paid  in  advance  by  him  without  the  assent  of 
an  indorser  will  i*elease  him  from  liability.  Siebeneck  v.  Anchor  Sav- 
ings  Bank,  187. 

2.  The  burden  of  showing  that  the  indorser  assented  to  such  exten- 
sion of  time  is  on  the  paity  seeking  to  charge  him.    lb, 

3.  An  indorser  cannot  be  held  liable  if  a  bank,  upon  the  promise  of 
its  president  to  an  indorser  to  use  his  influence  to  secure  for  the  maker 
of  a  note  forbearance  or  temporary  indulgence  on  condition  that  the 
note  be  redeemed  as  fast  as  possible,  ^ves  to  the  maker  definite  exten- 
sion of  time  without  the  assent  of  the  indorser,    lb, 

4.  A  limited  partnership,  at  the  request  of  one  of  its  members.  A, 
made  a  division  of  its  profits  and  gave  its  note  to  him  for  his  share  of 
said  profits,  he  agreeing  to  repay  the  same  at  maturitv,  and  pledging  at 
the  same  time  as  collatei*al  security  therefor,  negotiable  securities  which 
he  had  previously  pledged  in  a  bank,  and  in  whose  possession  they 
were  for  antecedent  debts.  The  bank  afterwards  discounted  the  saiil 
partnership  note  for  A,  who  ust>d  the  proceeds  to  pay  the  bank  for  a 
previous  loan.  A  afterwards  to  procure  anotiier  loan  pledged  as  gen- 
eral collateral  the  same  securities.  A  did  not  pay  the  discounted  note 
at  maturity,  but  the  limited  partnership  tendered  the  bank  payment  of 
the  same  and  demanded  the  said  collateral  securities  which  the  bank 
refused,    lb, 

5.  In  a  proceeding  in  equity  between  the  limited  partnership  and  the 
bank  for  the  possession  of  these  pledged  securities :  Held,  (a)  That  the 
doctrine  of  bankers'  liens  is  not  the  law  in  this  Commonwealth. 
(b^  That  there  were  no  equities  between  the  limited  partnei-ship  and  A. 
(c)  That  the  limited  partnership  could  not  loan  its  credit  to  A.  Appeal 
of  the  Liggett  Spring  &  Axle  Co.,  Limited,  291. 

5.  The  doctrme  of  bankers'  liens  is  opposed  by  a  well  established 
legal  principle,  and  as  a  custom  it  cannot  therefos  obtain.    lb. 


Digitized  by  VjOOQIC 


654  INDEX. 

6.  The  pledge  to  a  bank  of  negotiable  securities  for  an  antecedent 
debt  not  being  founded  upon  a  {)re8ent  valuable  consideration,  is  to  be 
taken  subject  to  the  equities  subsisting  between  the  pledgor  and  third 
parties.      lb. 

See  Bills  and  Notes. 

BEQUEST. 

A  testator  devised  a  farm  to  his  son  Henry,  subject  to  the  following 
condition :  **  Further,  1  will  that  my  two  sons,  Henry  and  Joseph,  pay 
to  my  wife,  delivered  in  the  bushel,  one  third  of  all  the  grain  they  raise 
on  the  farms  during  her  life."  Held,  (a)  That  the  bequest  to  the  wife 
is  a  charge  upon  the  farms.  (6)  That  therefore  the  Orphans'  Court 
has  juriscuction  to  enforce  the  payment  of  the  legacy.  Henry  Springer^s 
Appeal,  228. 

BU.LS  AND  NOTES. 

1.  The  making  and  dating  of  a  promissory  note  at  a  particular  place 
is  not  equivalent  to  making  it  payable  there,  nor  does  it  supersede  the 
necessity  for  presentment  and  demand  at  the  residence  or  place  of  busi- 
ness of  the  maker  if  it  be  known,  or  if  by  due  diligence  in  making 
inquiry  it  could  be  ascertained.     Oxnard  v.  Vamum,  193. 

2.  Whether  or  not  due  diligence  is  used  in  making  inquiry  for  the 
residence  or  place  of  business  of  the  maker  or  indorser,  is  in  most  cases 
a  mixed  question  of  law  and  fact ;  the  court  must  state  the  law  to  the 
jury  according  to  the  circumstances  as  they  appear,  but  the  jury  must 
determine  the  fact.    lb. 

3.  A  promise  to  pay,  by  the  indorser,  after  default  of  payment  by  the 
maker,  not  only  dispenses  with  proof  of  presentment  and  notice,  bui 
throws  on  the  defendant  the  burden  of  proving  laches  of  the  holder, 
and  that  the  defendant  was  ignorant  of  the  facts  at  the  making  of  the 
promise.    lb. 

4.  If  one  holding  a  judgment  against  a  vendor  of  land  which  is  a 
lien  on  said  land  takes  an  order  on  me  vendees  of  said  land,  which  the}' 
accept,  for  the  amount  of  his  judgment,  not  as  a  payment  of  it  but 
merely  as  collateral  and  to  be  applied  only  when  collected,  it  is  subject 
to  all  the  equities  that  existed  between  the  drawer  and  the  acceptors  al 
the  time  it  was  drawn.  If  by  reason  of  the  worthlessness  of  the  drawee^ 
title  which  he  covenanted  to  convey  to  the  acceptors  of  the  order  the  con- 
sideration has  failed,  the  order  is  as  worthless  in  the  hands  of  the 
drawee  as  if  it  wei*e  in  the  hands  of  the  drawer.  Schaeffer  v.  Fowler, 
451. 

5.  One  who  has  taken  a  draft  for  a  pre-existing  debt  and  has  given 
no  other  consideration  for  it  is  not  a  holder  for  value.  The  acceptoi 
may  set  up  any  ground  of  defence  against  the  drawee  which  would  b€ 
good  a^inst  the  drawer.     lb. 

6.  The  joint  purchase  of  land  by  two  persons  does  not  make  them 
partners  in  the  legal  acceptation  of  that  tei^m.  Such  joint  purchase  does 
not  ffive  the  one  power  to  indorse  for  both,  nor  to  accept  a  draft  of  the 
vendor  in  payment  of  the  pm*chase  money  of  said  land.     lb. 

7.  A  pledgee's  title  to  negotiable  bonds,  he  being  the  bona  fide  holder 
of  them  for  value,  is  good  against  all  the  world.  CHbson  v.  Lenhari, 
Receiver,  624. 

8.  Where  one  pledges  negotiable  bonds,  as  collateral  security  for  a 
loan  made  to  him  by  another,  and  deposits  the  same  in  bank  for  him, 
for  which  the  bank  issues  a  ceitificate  of  deposit  to  the  pledgee,  setting 
out  the  ownership  of  the  bonds  in  the  pledgee,  the  bank,  in  an  action  of 
replevin  against  it  by  the  pledgee,  is  estopped  from  oonti'sidicting  its 
ceitificate  to  the  pleoffeo  and  setting  up  ownership  in  another,  for  the 
possession  of  the  bank  is  the  possession  of  the  pledgee.    lb. 

9.  It  is  error  to  admit  evidence  of  a  prior  pledge  of  the  same  nego- 
tiable bonds  to  another,  in  the  absence  of  proof  oi  any  knowledge  on 
part  of  the  pledgee  of  the  nuUa  fides  of  me  pledgor.    The  rights  of 
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the  alleged  prior  pledgee,  he  not  being  a  party  to  the  record,  as  against 
the  subsequent  pledgee  cannot  be  abjudicated.    lb. 
See  Banks  and  Banking.     Siebeneck  v.  Anchor  Savings  Bank,  187 ; 
Appeal  of  the  Liggett  Spring  and  Axle  Co.,  Limited,  291. 

BOND,  BREACH  OF. 

tliere  can  be  no  breach  of  the  bond,  required  by  Act  of  1869  before 
the  attachment  can  issue,  and  consequently  no  ri^ht  of  action  on  it, 
until  the  attachment  is  dissolved  by  the  court,  or  fails  by  reason  of  the 
inability  of  the  plaintiff  to  sustain  his  claim.  Gunnis,  BarriU  A  Co.  v. 
Cluff,  512. 

BOND  OF  INDEMNITY. 

1.  A.,  B.  and  C.  were  partners  in  the  banking  business.  C. 
was  the  managing  partner.  B.  having  some  reason  to  sus}>ect  that 
C.  was  acting  unfairly  toward  himself  and  A.,  refused  to  continue  the 
business  unless  he  was  indemnified  against  any  loss  that  might  be 
sustained  by  reason  of  C.'s  conduct.  A.  thereupon  agreed  to  become 
responsible  to  B.  for  the  acts  and  omissions  of  C,  and  executed  and 
delivered  a  bond  to  B.  to  so  indemnify  him. 

It  was  afterward  discovered  that  C.  had,  both  before  and  after  the 
delivery  of  the  bond,  drawn  fi*om  the  coiTcspondents  of  the  firm,  and 
aepropriated  to  his  own  use,  lar^e  sums  of  money.  These  sums  C. 
afterwai'd  partially  repaid,  by  making  payments  to  said  correspondents, 
without  designating  or  mamng  appropriation  as  to  which  overdrafts, 
those  before  or  those  after  the  bond  of  indemnity,  the  payments  should 
be  applied. 

Held,  (a)  That  while  the  exercise  of  the  utmost  good  faith  is  expected 
between  partners,  the  failure  on  part  of  B.  under  the  circumstances  to 
conmiunicate  to  A.  the  fact  of  a  discrepancv  on  part  of  C.  known  to 
him,  was  no  defence  to  an  action  on  the  bond  of  A.  (p\  That  the  pay- 
ments on  the  overdrafts  by  C.  must  be  appropriated  to  tne  earliest iirst, 
'  and  so  on  in  order,  (c)  A.  could  not  have  tnese  payments  applied  to 
the  overdrafts,  since  his  bond  of  indemnity  leaving  those  overdrafts 
before  his  said  bond  unpaid,  (d)  That  it  was  of  no  legal  consequence 
that  A.  and  B.  were  partners.    Pardee  v.  Markle,  548. 

BURDEN  OF  PROOF. 

1.  Giving  a  definite  extension  of  time  to  the  maker  of  a  note  upon 
consideration  of  interest  paid  in  advance  by  him  without  the  assent  of 
an  indorser  will  release  him  from  liability. 

2.  The  burden  of  showing  that  the  indorser  assented  to  such  exten- 
sion of  time  is  on  the  party  seeking  to  charge  him.  Siebeneck  v.  An- 
chor Savings  Bank,  187. 

CASES  CONSIDERED,  DISTINGUISHED  AND  OVERRULED. 

Appeal  of  the  Trustees  of  the  University  of  Pennsylvania,  1  Out., 

187.    243. 
Gibson  v.  Lenhart,  Receiver,  2  Out.,  522.     624. 
Graham  v.  Graham's  Ex'ra,  10  Casey,  475.    460. 
Hall  v.  Logan,  10  Casey,  331.     637. 
Hammett  v.  Philadelphia,  15  P.  F.  S.,  146.     135. 
Hecker  v.  Haak,  7  Nt>rris,  238.    66. 
Hommel  v.  Lewis,  8  Out.,  465.    488. 
Leidy  v.  Messenger,  21  P.  F.  S.,  177.     637. 
Lightner  v.  WDl,  2  W.  &  S.,  140. 
L<x>se  V.  Loose,  12  Casey,  538.  193. 
Maynard  v.  The  Bank,  2  Out.,  250.    291. 
McFadden  v.  Hunt,  5  W.  &  S.,  468.    637. 
Monongahela  Navigation  Co.  v.  Coon,  6  Barr,  379.    352. 
Moore  v.  Harrisburg  Bank,  8  Watts,  138.    81. 
Ozeas  v.  Foulke,  1  Binn.,  191.    637. 
Plunket  v.  Sauer,  5  Out.,  356.    512. 
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Porter  r.  Hitchcock,  2  Out,  625.    611. 

Presbyterian  Church  v.  Allison,  10  Ban*,  415.    488. 

Trough's  Estate,  25  P.  F.  S.,  115.     130. 

Wieman  v.  Anderson,  6  Wright,  311.     124. 

Winch  V.  James,  18  P.  F.  S.,  297.     124. 

Wistar  v.  Philadelphia,  11  Noms,  404 ;  30  P.  F.  S.,  505.    604. 

CASE  STATED. 

1.  A  proper  case  stated  is  made  when  all  the  facts  are  agreed  upon 
hy  the  parties,  and  the  court  is  asked  to  declare  the  law  upon  such  ad- 
mitted facts.    Ford  et  al,  v.  Buchanan,  31. 

2.  A  case  stated  in  which  there  is  one  essential  fact  in  dispute  will  be 
quashed.     lb, 

CERTIORARI. 

1.  The  Supreme  Court  of  this  Commonwealth  has  power  to  issue  a 
wilt  of  certiorari  to  the  Court  of  Quarter  Sessions  of  any  of  the  counties 
to  remove  a  pending  indictment  and  all  proceeding  thereon  into  the 
Supreme  Court.  It  has  the  power  of  the  Court  of  me  King's  Bench  in 
ciiminal  cases.     CommonweaUh  v.  Balpk  el  al.,  365. 

2.  The  constitution  of  1874  did  not  repeal  the  Act  of  16th  of  June, 
1836,  nor  the  Act  of  31st  of  March,  1860,  confemng  upon  the  Supreme 
Court  the  power  to  remove  criminal  cases  in  that  court  by  certiorari.  lb. 

3.  The  Supreme  Court  has  power  to  send  a  criminal  case,  removed 
into  that  court  by  certiorari,  aown  to  another  county  for  trial,  and,  if 
necessary,  before  any  of  the  judges  of  the  Supreme  Court.  Each  judge 
of  the  Supreme  Court  has  power  to  sit  and  try  indictments  in  any 
county  of  the  Commonwealth.    lb. 

CHARGE  ON  LAND. 

1.  A  testator  devised  a  farm  to  his  son  Henry,  subject  to  the  following 
condition:  **  Further  I  will  that  my  two  sons,  Henrv  and  Joseph,  pay 
to  my  wife,  delivered  in  the  bushel,  one  third  of  all  the  grain  they  I'aise 
on  the  farms  during  her  lifetime."     Held  that   the  bequest  to  the' 
wife  is  a  charge  upon  the  farm.    Henry  Sprin^r^s  Appeal,  228. 

2.  Where  a  testator  devised  a  life  estate  m  a  farm  to  his  widow 
and  in  a  subsequent  clause  of  his  will  devised  the  remainder  in  fee  to 
their  minor  son  and  in  an  intermediate  clause  of  his  will  provided  that 
upon  the  son's  arriving  at  the  age  of  twenty-one  he  should  have  the 
refusal  of  renting  said  farm  from  his  mother,  by  paying  her  one-half  of 
eveiything  raised  on  the  farm ;  the  acceptance  of  the  farm  by  the  son 
under  the  terms  of  the  will  does  not  determine  the  life  estate  of  the 
widow  in  tfie  farm,  nor  is  the  estate  of  the  son  arising  from  the  ac- 
ceptance of  the  farm  merged  in  tlie  fee.     lb. 

3.  The  widow  and  son  in  such  case  stand  in  the  relation  of  land- 
lord antl  tenant,  and  all  the  remedies  incident  to  or  springing  out  of 
that  relation  both  at  the  common  law  and  by  statute  attach,    lb. 

4.  The  widow's  share  of  the  production  of  the  farm  is  not  a  charge 
on  it,  and  the  Orphans'  Court  has  no  jurisdiction  to  enforce  the  payment 
of  its  value  by  the  son.     William  A.  Springer's  Appeal,  274. 

COLLATERAL  INHERITANCE  TAX. 

Where  a  testator  domiciled  in  this  Commonwealth  devises  land 
situated  without  the  Commonwealth,  to  be  sold  to  pay  pecuniary  legacies, 
the  legacy  will  pass  to  the  legatee  as  money  ana  suDJect  to  tne  law  of 
the  testator's  domicile  and  hence  will  be  suoject  to  the  collateral  inher- 
itance tax.  Miller  el  al..  Executors,  v.  Commonwealth,  321. 
COALMON  PLEAS. 

The  Cotut  of  Common  Pleas  has  jurisdiction  of  an  action  by  the 
County  against  the  Clerk  of  the  Court  of  Quarter  Sessions  of  the  Peace 
to  recover  fees  belonging  to  the  county  which  he  has  collected  and  which 
he  has  not  paid  over.    Sowand  v.  County  of  Allegheny,  309. 

See  Corporations,  1,  2.  Sterling's  Appeal,  ^ -,  In  re  Application 
First  Presbyterian  Church  of  Bloomfield,  156. 
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CONSTITUTIONAL  LAW. 

1.  A  person  is  in  jeopardy  within  the  meaning  of  the  fifth  amendment 
of  the  Constitation  of  the  United  States  and  of  Ardcle  1,  §  10,  of  the  Con- 
stitution of  Pennsylvania,  when  a  jury  has  been  empanelled  and  sworn 
to  try  him  upon  a  capital  charge.    HUands  v.  CommonwecUlh,  1. 

2.  By  appropriating  land  ror  a  public  highway,  the  only  servitude 
imposed  on  it  is  the  right  of  the  public  to  construct  and  maintain  thereon 
a  roadway  which  shall,  at  all  times,  be  fi'ee  and  open  for  the  public  as 
a  highway.  Laying  and  maintaining  a  pipe  line  under  the  road  im- 
poses an  additional  servitude  on  the  land  ana  abridges  the  right  of  the 
owner,  and  hence  it  is  a  taking  within  the  meaning  of  Art.  6,  §  8,  of 
the  Constitution,  requiring  just  compensation  to  be  made  for  iMX>perty 
taken,  injured,  or  destroyed. 

3.  A  court  of  equity  will  restrain,  by  injunction,  the  laying  of  a  pipe 
line  without  making  or  secunng  compensation,  as  an  injuiy  of  such  a 
continuing  and  permanent  nature,  for  which  an  action  at  law  would  not 
be  a  complete  and  adequate  remedy.     Sterling's  Appeal,  S6, 

4.  "Oflices,  posts  of  profit,  occupations  and  tirades,"  are  properly 
within  the  meaning  of  Article  IX.,  Section  80,  of  the  Constitution. 
Appeal  of  Wm,  H.  Brown  et  al.,  72. 

0.  The  Act  of  13th  of  May,  1871,  proWding  that  whenever  the  councils 
of  tlie  City  of  Pittsburgh  desire  to  re-gi'ade  or  re-pave  any  street,  and 
the  cost  of  the  original  gi-ading  or  paving  was  paid  by  the  property 
holders,  the  matter  shall  be  reierred  to  viewers  appointed  in  pursur 
ance  of  the  act  to  inquire  and  report  to  councils  whether  the  improve- 
ment is  of  local  or  general  benefit,  or  partly  local ;  and  if  they  report 
that  it  is  in  whole  or  in  part  a  local  benefit,  they  shall  desi^ate  tho 
district  to  be  benefited  thereby,  and  the  proportion  to  be  paid  by  the 
district  benefited,  and  fuither,  to  apportion  the  local  assessments 
among  the  property  holders  of  the  district  in  proportion  to  the  benefit 
supposed  to  be  conferred  by  the  improvement  is  unconstitutional,  being 
in  conflict  with  Section  1,  Aiticle  IX.,  of  the  Constitution.  Appeal 
of  the  Protestant  Orphan  Asylum  of  Piltsburgh  and  Allegheny  et  al.,  135. 

6.  The  power  conferred  on  the  respective  houses  of  tlie  Legislature  by 
Art.  IL,  Sec.  9  of  the  Constitution  of  the  state,  viz. :  that  "  each  house 
shall  judge  of  the  election  and  qualification  of  its  members,^^  is  not 
taken  away  by  Art.  III.,  Sec.  17,  of  the  said  Constitution,  which  pro- 
vides that,  **  the  trial  and  determination  of  contested  elections 

of  all  public  ojficers shall  be  by  the  courts  of  law,  or  by  one 

or  more  of  the  law  judges  thereof."  The  purpose  of  this  section  is 
merely  to  provide  a  method  for  procuring  ana  presenting  to  the  respec- 
tive house  the  evidence  necessary  for  an  intelligent  decision,  and  to 
secure  early  action.  In  re  Contested  Election  of  migh  McNeill,  Senator, 
235. 

7.  Article  XVI.  section  8  of  the  Constitution  of  the  state  does  not  apply 
to  damages  resulting  from  carelessness  or  negligence  in  constructing  a 
railroad.  Edmundson  v.  Pittsburgh^  McKeesport  &  Youghiogheny  R.  B, 
Co.,  316. 

8.  The  8th  Section  of  the  16th  Article  of  the  Constitution  of  Pennsyl- 
vania includes  all  coi*porations  falling  within  the  teniis  of  the  consti- 
tutional amendment  of  1857,  and  also  to  those  falling  within  the  tenns 
of  the  Act  of  May  3d,1855,  P.  L.,  423.  Pennsylvania  B.  B.  Co.  v.  Dun- 
can, 352. 

9.  The  Pennsylvania  Railroad  Company  derives  its  authority  to  build 
the  branch  railroad  fi*om  the  western  side  of  the  Schuylkill  river  to  Fif- 
teenth street,  Philadelphia,  from  the  Act  of  May  16th,  1857,  P.  L.,  519. 
It  is  therefore  subject  to  the  Act  of  May  3d,  1855,  if  not  to  the  amend- 
ment of  1857.     lb. 

10.  The  Pennsylvania  Railroad  Company  accepted  as  part  of  its  charter 
the  Act  of  April  4th,  1868,  and  so  became  subject  to  the  constitutional 

1  Amerman — 42 
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amendment  of  1857,  and  as  a  consequence  to  the  legislative  power  of 
tiie  General  Assembly.    lb. 

11.  The  power  of  the  Constitutional  Convention  to  amend  the  charter 
of  a  corporation  was  the  same  as  that  of  the  General  Assembly.    lb. 

12.  The  Pennsylvania  Railroad  Company  had  at  the  adoption  of  the 
Constitution  of  1874  no  vested  charter  rights  which  would  prevent  its 
becoming  subject  to  the  provisions  of  the  8th  Section  of  the  16th  Arti- 
cle of  said  Constitution.    lb. 

13.  The  Constitution  of  1874  did  not  repeal  the  Act  of  16th  of  June, 
1.886,  nor  the  Act  of  31st  March,  1860,  conferring  upon  the  Supreme 
Court  the  power  to  remove  criminal  cases  into  that  court  by  certiorari. 
CommonweaUh  v.  Balph,  365. 

14.  Where  a  property  owner  has  well  and  properly  set  curbstones  in 
front  of  his  property,  at  his  own  expense,  on  the  proper  line,  in  accor- 
dance with  the  style  in  common  use,  and  they  are  in  good  order  and 
repair,  the  expense  of  replacing  them  with  others  cannot  be  provided 
by  an  assessment  upon  his  property.  Richard  Wistar  v.  Philadelphia,  604. 

CONSTITUTIONAL  CONVENTION. 
See  Constitutional  Law,  7.    Pennsylvania  R.  R.  Co.  v.  Duncan,  352. 

COAL  LEASE. 
See  Tenant  in  Common.    McKinleyfor  use  v.  Peters,  283. 
Orphans'  Court.    Appeal  ofW.W.  Winton,  887. 

CONTESTED  ELECTION. 

1.  The  Supreme  Court  does  not  have  jurisdiction  to  review  the  judg- 
ments or  decrees  of  the  Court  of  Common  Pleas  in  contested  elections 
of  Senators  or  Representatives.  In  re  Contested  Election  of  Hugh 
McNeill  as  Senator,  235. 

2.  The  Act  of  19th  May,  1874,  provides  a  complete  method  for  speedily 
deteimining  which  candidate  received  the  gi-eatest  number  of  legal 
votes  and  is  entitled  to  the  certificate  of  election,  but  it  does  not  author- 
ize the  court  to  enter  any  judgments  or  make  any  decree  declaring 
which  claimant  is  entitled  to  the  office,    lb. 

3.  One  aggrieved  by  the  decision  of  the  court  in  his  case  must  present 
his  petition  to  the  proper  house.  If  the  correctness  of  the  findmg«  of 
the  court  be  questioned,  the  whole  case  is  sent  to  the  proper  conmiittee 
for  hearing,  which  is  not  restrained  as  to  what  evidence  it  shall  hear 
and  consider,  nor  from  what  source  it  shall  be  obtained ;  the  commit- 
tee then  reports  **  for  the  consideration  of  the  house."  B>.  See  Con- 
stitutional Law,  5. 

CONTRACT. 

1.  If  one  contracts  to  furnish  mill  machinery  to  another,  to  be  paid  for 
in  full,  "  when  the  machineiy  has  been  run  thirty  days  and  proves  satis- 
factory," and  after  a  trial  of  four  or  five  days  the  machinery  proves  to 
be  wasteful  of  grain,  and  inadequate  to  do  the  work  for  which  it  was 
sold,  the  purchaser  need  not  allow  further  trial  at  a  loss  of  time  and  a 
waste  of  grain  to  himself.  The  contractor  cannot  recover,  if  the  pur- 
chaser rescinds  the  contract,  for  this  reason,  and  returns  the  machinery. 
Cleaver  v.  Bullock,  441. 

2.  The  parol  promise  of  a  decedent  to  the  mother  of  his  niece,  tiiat  if 
she  would  let  his  niece  stay  with  him  and  his  wife  she,  the  niece,  should 
have  a  good  home  as  long  as  he  lived,  and  at  his  death  he  would  pro- 
vide for  her ;  that  she  should  never  want  as  lon^  as  she  lived — if  a  con- 
ti-act,  is  not  capable  of  being  enforced  because  its  terms  are  hopelessly 
indefinite  and  uncertain  as  to  length  and  amoimt  of  service,  as  well  as 
to  the  compensation  to  be  given.     WalVs  Appeal,  460. 

3.  A  parol  conti^act  of  a  decedent  to  give  me  plaintiff  a  portion  of  his 
estate  in  consideration  of  services  rendered,  even  if  capable  of  bein^ 
enforced,  can  onlv  be  enforced  when  clearly  proved  by  direct  and  posi- 
tive evidence,  and  when  its  terms  are  defimte  and  certain.     lb. 
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4.  Claims  of  this  nature  should  receive  the  closest  and  most  careful 
scrutiny.     Ih, 

5.  One  not  a  party  to  a  contract,  made  for  his  benefit,  can  enforce 
his  righte  in  equity  against  one,  a  party  to  the  contract,  who  seeks  to 
appropriate  to  tne  payment  of  the  aebt'due  him,  the  property  provided 
in  said  contract  for  the  payment  of  debts,  including  a  debt  due  him,  to 
the  exclusion  of  the  party  for  whose  benefit  the  contract  was  made.  ZdVs 
Appeal,  532. 

CONTRIBUTORY  NEGLIGENCE. 

Contributory  negligence  in  any  decree  on  part  of  the  plaintiflf  will 
prevent  recovery  m  an  action  for  damages.  Monongmela  City  v. 
Fischer,  9. 

CONSEQUENTIAL  DAMAGES. 
See  CoNSiTCTiONAL  Law,  7.    Pennsylvania  R.  R.  Co,  v.  Duncan^  852. 

CONSPIRACY. 

Trespass  on  the  case  for  conspiracy  to  defame  and  thereby  injure  an- 
other in  his  particular  vocation  or  business  may  be  maintained,  when- 
ever, in  pursuance  of  such  unlawful  combination,  means  have  been 
employed  which  tended  to  effectuate  or  to  a  greater  or  less  extent 
accomplished  the  objects  of  the  conspiracy.  Wil&e  v.  McKee  el  aL,  335. 

CORPORATIONS. 

1.  A  company  incorporated  under  Hie  Act  of  1874,  and  its  supplements, 
**  for  the  purpose  of  supplying  natural  gas  to  the  public  for  lighting, 
heating,  manufacturing,  and  other  purposes,"  has  no  authon^  to  lay 
its  pipes  under  a  public  road  ti^aversing  Hie  lands  of  another.  Sterling's 
Appeal,  35. 

2.  The  Act  of  20th  of  April,  1869,  P.  L.  82,  conferring  on  tlie  Court  of 
Common  Pleas  of  any  county  juiisdiction  to  change  the  name  of  any 
corporation  within  the  county  upon  notice  having  been  given  to  the 
Auditor  General  of  the  application  to  change  the  name  applies  to 
religious  corporations,  and  is  not  repealed  by  the  Act  of  29th  of  April, 
1874,  P.  L.  73.  In  re  Applicaiion  of  First  Congregational  Church  oj 
Bloomfield  for  change  of  name,  156. 

3.  'The  Court  of  Common  Pleas  may  change  the  name  of  a  corporation 
to  that  of  another  corporation,  but  that  change  does  not  invest  the  cor- 
poration, under  its  new  name,  with  any  of  the  property,  trusts  or 
charter  rights  of  the  corporation  whose  name  is  taken.    lb, 

4.  The  coi*poration  whose  name  is  taken  will  be  protected  in  all  its 
rights,  no  matter  under  what  name  attacks  against  them  may  be  made. 

5.  The  legislative  grant  of  the  franchise  of  a  ferry  gives  only  the  right 
to  maintain  a  ferry  and  to  take  tolls;  it  does  not  give  the  right  to 
make  a  landing  upon  the  property  of  a  private  person  or  upon  a  high- 
way.   Pittsburgh  &  Lake  Brie  R.  R.  Co.  v.  JoTies  and  Wife,  204. 

6.  Acreditr>r's  bill  may  be  maintained  against  the  directors  of  an  in- 
solvent corporation  for  mismanagement  of  its  affairs.  Penn  Bank  to 
use,  etc.,  V.  Hopkins  et  al.,  328. 

7.  The  8th  Section  of  the  16th  Article  of  the  Constitution  of  Pennsyl- 
vania includes  all  corporations  falling  within  the  terms  of  the  constiUi- 
tutional  amendment  of  1857,  and  also  to  those  falling  within  the  terms 
of  the  Act  of  May  3d,  1855,  P.  L.,  423.  Pennsylvania  R.  R.  Co.  v. 
Duncan,  352. 

8.  The  Pennsylvania  Railroad  Company  derives  its  authority  to  build 
the  bmnch  railroad  from  the  western  side  of  the  Schuylkill  river  to  Fif- 
teenth street,  Philadelphia,  from  the  Act  of  May  ICth,  1857,  P.  L.,  519. 
It  is  therefore  subject  to  the  Act  of  May  3d,  1855,  if  not  to  the  amend- 
ment of  1857.     Jb. 

9.  The  Pennsylvania  Railroad  Company  accepted  as  part  of  its 
charter  the  Act  of  April  4th,  1868,  and  so  became  subject  to  the  con- 
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stitutional  amendment  of  1857,  and  as  a  consequence  to  the  legislatire 
power  of  the  General  Assembly,     lb, 

10.  The  power  of  the  Constitutional  Convention  to  amend  the  charter 
of  a  con>oration  was  the  same  as  that  of  the  General  Assembly.    lb, 

11.  The  Pennsylvania  Railroad  Company  had  at  the  adoption  of  the 
Constitution  of  1874  no  vested  charter  rights  which  would  prevent  its 
becoming  subject  to  the  provisions  of  the  8th  Section  of  the  16th  Arti- 
cle of  said  Constitution.    lb. 

12.  A  common  law  action  can  be  maintained  against  a  corporation 
for  an  injury  done  to  private  property  in  the  exercise  of  the  right  of 
eminent  aomain.    lb. 

13.  In  the  location  and  construction  of  a  railroad  the  Act  of  19th  of  Feb- 
ruary, 1849,  P.  L. ,  83,  prohibits  the  corporation  from  passing  through 
inter  alia,  any  dwelling  house  in  the  occupangr  of  the  owner  or  owners 
thereof  without  his,  her,  or  their  consent.  This  necessarily  includes 
such  curtilage  connected  therewith  as  is  necessary  for  its  reasonable 
enjoyment  as  a  dwelling  house  for  the  owner  and  his  family.  Swifl  and 
Given^s  Appeal,  516. 

CONVERSION. 

A  testamentary  direction  to  executors  to  sell  land  works  its  conversion 
into  personalty.    Miller  et  al.,  executors,  v.  Commonwealth,  321. 

COUNTY  AUDITORS. 

The  Act  of  the  15th  of  April,  1834,  relating  to  County  Auditors  does 
not  make  it  a  part  of  their  duty  to  audit  the  accounts  of  the  Clerk  of  the 
Court  of  Quarter  Sessions  of  the  Peace,  hence  the  Act  of  the  1st  of  May, 
1861,  creating  the  office  of  Controller  of  Allegheny  County,  and  devol- 
ving upon  him  inter  alia,  all  the  duties  of  County  Auditor,  so  far  as 
regards  county  accounts,  does  not  include  the  auditing  of  the  accounts 
of  the  Clerk  oi  the  said  court.    Bowand  v.  County  of  Allegheny,  309. 

COUNTY  COMMISSIONERS. 

In  incurring  a  debt,  or  in  increasing  an  existing  indebtedness  of  tJie 
county,  the  covmty  commissioners  are  not  required  to  look  behind  the 
valuation  of  property  established  by  the  last  preceding  assessment,  for 
the  purpose  of  inquiring  whether  the  valuation  is  upon  an  assessment, 
including  items,  not  taxable  property  within  the  meaning  of  the  con- 
stitution.   Appeal  of  Wm.  H.  Brown,  72. 

CREDITOR'S  BILL. 

A  creditor's  bill  may  be  maintained  against  the  dii'ectors  of  an  insolvent 
corporation  for  mismanagement  of  its  affaii*s.  Penn  Bank  to  use  v. 
Hopkins  el  al.,  328. 

CRIMES. 

1.  A  person  is  in  jeopardy  within  the  meaning  of  the  Fifth  Amend- 
ment of  the  Constitution  of  the  United  States  and  of  Aiticle  1 ,  §  10,  of 
the  constitution  of  Pennsylvania,  when  a  jury  has  been  empanelled 
and  sworn  to  tiy  him  upon  a  capital  charge.  Hilands  v.  Commonwealth,  1. 

2.  The  discharge  oi  a  juiy  without  the  prisoner's  consent  after  it  has 
been  sworn  in  a  capital  case,  is  allowable  only  in  a  case  of  absolute 
necessity;  if  it  be  made  without  such  necessity,  the  discharge  will 
operate  as  an  acquittal.     lb. 

3.  A  juiy  was  sworn  upon  an  indictment  for  murder,  and  by  the  con- 
sent of  the  prisoner  was  allowed  to  separate  over  night  before  the  case 
had  been  opened  to  the  juiy ;  the  next  day,  the  court  regarding  this  as 
an  irregularity  which  the  prisoner's  consent  could  not  cure,  ordered  the 
discharge  of  tne  jury  and  the  empanelling  of  another ;  the  prisoner  ob- 
jected to  the  empanelling  of  the  new  jury,  and  pleaded  fonner  jeopardy, 
which  plea  the  court  oven-uled.  Held  (a)  that  the  plea  should  have 
been  sustained  ;  (b)  that  the  separation  of  the  jury  did  not  give  rise  to 
suc^h^an  absolute  necessity  as  would  justify  the  discharge,  for  if  the 
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trial  had  resulted  in  a  conviction  of  an  offence  less  than  capital,  the 
separation  would  not  have  been  a  fatal  error.    lb, 

4.  On  tFie  trial  of  one  who  is  indicted  with  othei*s  for  murder,  but  who  is 
not  alleged  to  have  actualjy  struck  the  blow  causing  death,  it  is  not 
eiTor  to  charge  that  the  defendant  was  guiltj'  if  he  were  present  at  the 
scene  of  the  Killing,  aiding  and  abetting  in  the  purpose  for  which  he 
and  those  with  him  were  there,  and  the  killing  was  in  pursuance  of  or 
an  incidental  probable  consequence  of  such  pui'pose.  An  intent  to 
hold  possession  of  disputed  land  by  a  show  of  arms  is  unlawful,  and 
di'aws  to  it  the  consequences  of  all  acts  done  in  carrying  it  into  exe- 
cution.   Weston  V,  Commonwealth,  251. 

5.  A  jui-or  is  not  disqualified  because  he  has  read  the  newspaper  account 
of  the  trial  of  onejointly  indicted  with  the  defendant,  and  the  newspaper 
report  of  the  testimony  taken  at  the  said  trial,  if  he  has  not  formed  a 
fixed  opinion  as  to  the  guilt  of  the  defendant  himself.    lb. 

6.  On  the  trial  of  one  charged  with  murder,  testimonv  that  the  defend- 
ant had  consulted  counsel,  and  had  by  counsel  been  advised  that  he  had  a 
legal  right  to  maintain  possession  of  the  land,  in  a  dispute  about  which 
the  alleged  murder  took  place,  is  not  admissible  in  evidence,     lb. 

7.  The  Supreme  Court  of  this  Commonwealth  has  power  to  issue  a  writ 
of  certiorari  to  the  Court  of  Quarter  Sessions  of  any  of  the  counties  to 
remove  a  pending  indictment  and  all  proceedings  thereon  into  the 
Supreme  Court.  It  has  the  power  of  the  Court  of  the  King's  Bench  in 
criminal  cases.     Commonwealth  v.  Balph,  365. 

8.  The  Constitution  of  1874  did  not  repeal  the  Act  of  16th  of  June,  1836, 
nor  the  Act  of  3l8t  of  March,  1860,  conferring  upon  the  Supreme  Court 
the  power  to  remove  criminal  cases  into  that  court  by  certiorari,    lb. 

9.  The  Supreme  Court  has  power  to  send  a  criminal  case,  removed 
into  that  court  by  certiorari,  down  to  another  county  for  trial,  and  if 
necessary,  before  any  of  the  judges  of  the  Supreme  Court.  Each  judge 
of  the  Supreme  Court  has  power  to  sit  and  tiy  indictments  in  any  county 
of  the  Commonwealth.    lb. 

10.  The  ninth  section  of  the  Criminal  Procedure  Act  (Act  of  March 
31,  1860),  does  not  authorize  the  settlement  of  a  prosecution  for  con- 
spiracy to  defraud  a  bank  and  its  depositors  or  of  one  for  embezzlement 
as  a  bank  officer.  Pearce  and  wife  v.  Wilson  et  al.,  14. 

CURTILAGE. 

The  exact  extent  of  cmtilage  cannot  be  defined  by  any  arbitrary 
rule.  As  each  case  arises,  the  right  of  the  owner  and  occupier  of  the 
dwelling  house  against  hostile  location  of  a  railroad  must  be  deter- 
mined by  a  consideration  of  what  is  necessary  for  a  reasonable  and 
proper  enjoyment  of  the  house,  as  a  residence,  in  view  of  its  location 
and  surrounilings.    Swift  and  Oiven's  Appeal,  516. 

DAMAGES. 

1.  Where  a  lease  contained  a  clause  authorizing  a  confession  of  judg- 
ment in  ejectment  for  non-payment  of  rent  and  the  tenant  failed  to  pay 
the  rent,  and  a  judgment  was  confessed  for  the  amount  due,  and  a  ^vrit  of 
haberi  facias  possessionem  was  issued,  and  under  it  the  sheriff  ejected 
the  tenant  and  delivered  possession  of  the  pi*emises  to  the  landlord,  the 
tenant  could  not  maintain  an  action  for  tne  malicious  use  or  abuse  of 
civil  process.    Beams  v.  Pancoast,  42. 

2.  It  was  en*or  therefore  for  the  judge  to  charge  the  jury  that  they  might 
find  punitive  damages.     lb. 

3.  One  who  prevents  the  drainage  of  a  public  road  from  flowing  upon 
his  land  and  turns  it  back  from  its  natural  course  upon  the  road,  whence 
it  flows  down  gutters  upon  each  side  of  the  road  and  empties  upon  the 
land  of  another,  who  does  not  object,  which  land  he  subsequently  pur- 
chases, imposes  no  servitude  upon  that  land,  and  in  an  action  by  one  de- 
riving title  to  said  land  from  him  for  damage  caused  by  the  flowing  of 
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said  drainage  upon  the  land,  it  is  error  to  admit  the  declarations  of  the 
party  first  turning  the  water  back  upon  the  road.  Huddleston  and  wife 
V.  Borough  of  West  Bellevue  et  al,,  110. 

4.  For  a  tort  committed  jointly  the  la\f  will  not  apportion  the  guilt 
or  responsibility  of  the  tort-feasors,  but  when  compensatory  damages 
are  claimed  holds  them  all  for  what  the  most  culpable  ought  to  pay.  The 
cost  of  filling  up  a  cut  is  proper  to  be  considered  in  measuring  the  dam- 
age caused  by  a  washout,    ib, 

5.  It  is  error  to  admit  evidence  showing  the  cost  of  conducting  the 
water  across  the  road  from  the  point  where  the  damage  was  done.  A 
witness  who  is  not  shown  to  have  knowledfi:e  of  a  particular  work  will 
not  be  permitted  to  testify  as  to  the  cost  of  doing  such  work.    Ib. 

6.  Compensation  for  the  injury  done  to  the  plaintiff's  reputation  is 
the  legal  measure  of  damages  to  which  he  is  entitled  in  an  action  for 
libel.  It  is  for  the  jury,  not  for  the  court,  to  determine  whether  the 
defendant  shall  pay  exemplary  damages  even  where  there  is  evidence 
of  malice.  It  is  error  for  the  court  to  charge  that  the  defendant  is  liable 
in  punitive  damages  if  the  publication  is  fpund  to  be  libelous.  Neeb  v. 
Hope,  145. 

7.  A.  owned  a  ferry  and  held  a  leasehold  in  the  landing  thereof ;  the 
defendant  constructed  a  railroad  so  as  to  materially  interfere  with  the 
landing  of  boats.  Held  diat  the  measure  of  damages  for  which  the  de- 
fendant was  liable  was  the  difference  between  the  value  of  the  lease- 
hold for  the  purpose  to  which  it  was  applied  until  the  end  of  the  term 
under  ordinary  ciix^umstances,  and  its  value  for  the  same  time  as 
affected  by  the  construction  of  the  railroad,  and  that  it  was  error  to 
allow  the  recovery  of  damans  for  the  depreciation  of  the  value  of  the 
franchise  unconnected  with  the  leasehold.  PiUsburgh  &  Lake  Erie  R,  B. 
Co,  v.  JoTies  and  wife,  204. 

8.  Where  a  railroad  company  contracts  for  the  construction  of  its  road 
with  one  who  agrees  to  do  all  the  work  for  a  stipulated  price,  retaining 
to  itself  no  direction  or  authority  as  to  the  means  to  be  employed  by 
the  contractor  to  perform  the  work,  the  company  is  not  liable  for  dam- 
ages resulting  from  his  negligence,  for  the  contractor  is  exercising  an 
independent  employment.      7b. 

9.  A  railroad  company  to  which  one  grants  the  rieht  to  enter  upon 
his  land  to  construct  a  road  is  not  liable  to  him  for  dama^  resulting 
as  a  consequence  of  the  company's  entering  and  constructmg  the  road. 
Edmundson  v.  The  Pittsburgh,  KcKeesport  &  Youghiogheny  B.  B.  Co., 
316. 

10.  A  conmion  law  action  can  be  maintained  against  a  corporation  for 
an  injury  done  to  private  properbr  in  the  exercise  of  the  right  of  emi- 
nent domain.    Pennsylvania  It.  Jx.  Co.  v.  Duncan,  352. 

DECEDENTS'  ESTATES. 

1.  A  testamentary  direction  to  executors  to  sell  land,  works  its  con- 
version into  personalty.  Miller  et  al.,  executors,  etc.,  v.  Commonwealth, 
321. 

2.  The  effect  of  such  a  direction  is  not  avoided  by  a  discretion,  vasted 
by  a  subsequent  clause  of  the  will  in  the  executors  to  convey  land  to  a 
legatee  in  satisfaction  of  a  pecuniaiy  legacjr ;  if  land  is  conveyed  for 
this  purpose  by  the  executors  the  legatee  will  take  by  purchase,     lb. 

8.  Where  a  testator  domiciled  in  this  Commonwealth  devises  land 
situated  without  the  Commonwealth,  to  be  sold  to  pay  pecuniary  lega- 
cies, the  legacy  will  pass  to  the  legatee  as  money  and  subject  to  the  law 
of  the  testator's  domicile,  and  hence  will  be  subject  to  the  collateral 
inheritance  tax.     Ib. 
See  Orphans'  Court.    Appeal  of  W.  W.  Winton  et  al.,  887. 
Contracts,  2.     WaWs  Appeal,  460. 
Distribution,  1.    Appeal  of  Cochins  and  Harper,  26. 
Distribution,  2  &  3.    Mary  A.  Harper's  Appeal,  243. 
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PEDICATION. 

1.  When  a  dedication  of  land  to  public  ose  is  made,  but  is  not  recorded, 
and  nothing  appears  upon  the  land  to  show  the  existence  of  any  right 
in  the  public,  one  who  at  a  sheriff's  sale  buys  the  land  in  good  faith  and 
without  notice  of  such  public  right,  will  not  be  affected  by  such  dedica- 
tion, although  the  fact  tnereof  may  have  led  other  persons  to  purchase 
land  in  the  neighborhood.    Schuchman  v.  Borough  of  Homestead^  48. 

2.  When  one  sells  and  conveys  lots  according  to  a  plan  which  shows 
them  to  be  on  streets,  he  must  be  held  to  have  stamped  upon  them  the 
character  of  public  sti-eets.  This  is  sufficient  to  prove  a  dedication  of 
the  street  to  tne  public  use.    In  re  opening  of  Pearl  street^  665. 

3.  Not  only  can  the  purchasers  of  lots  abutting  thereon  assert  this 
character  of  public  streets,  but  all  others  in  the  general  plan  may  assert 
the  same.  The  proprietor  is  in  no  -condition  to  revoke  this  dedication 
afterwards.    lb. 

DEED. 

1 .  A  conveyance  of  land  with  an  agreement,  condition  or  stipulation 
incorporated  therein  that  on  payment  of  money  the  same  shall  become 
null  and  void  or  cease  and  determine  or  become  of  no  effect,  or  that 
the  estate  granted  shall  be  reconveyed,  is  a  mortgage ;  and  the  form  of 
the  defeasance,  if  in  writing,  is  immaterial.  Fearce  and  wife  v.  Wilson 
eial.,U. 

2.  A  deed,  otherwise  absolute  on  its  face,  containing  a  clause,  **Sul>- 
ject,  nevertheless,  to  the  rieht  of  redemption  of  the  property  by  the 
giantor,"  is  a  mortgage.     Mellon  v.  Lemmon,  56. 

3.  A  married  woman  may  receive  as  a  gift  her  husband's  property  from 
one  purchasing  it  at  a  bona  fide  sheriff's  sale,  subject  to  a  reservation 
by  the  donor  and  use  it,  trade  with  it,  purchase  other  goods  with  its 
proceeds  and  hold  all  against  the  husband^s  creditors.  Sess  y.  Brown, 
124. 

•  4.  Whether  the  transfer  of  this  property  is  a  gift,  or  whether  it  is  a  pur- 
chase by  the  married  woman  on  her  own  credit,  without  any  separate 
estate  to  support  it,  is  a  question  for  the  jury.    lb, 

DEFAMATION. 
See  CJONSPIRACT.     Wildee  v.  McKee  et  al,,  335. 

DEMURRER. 

See  Pleadings,  5,  6.    Wildee  y.  McKee  et  al.,  335. 
DISTRIBUTION. 

1.  A  testator  made  the  following  will :  *'  I  also  bequeath  the  balance 
of  my  estate,  real,  personal  and  mixed,  to  my  three  nieces,  share  and 
share  alike,  during  their  lives,  and  at  their  death  to  go  to  their  heirs, 
in  equal  amounts  to  all  heirs  living  at  the  time  of  their  death." 

Held,  that  the  devisees  took  under  the  rule  in  Shelley's  case,  the  real 
estate  in  fee  simple  and  the  personal  estate  absolutely.  Appeal  of  Cock- 
ins  and  Harper,  Executors,  26. 

2.  The  word  heirs  is  always  to  be  presumed  to  have  been  used  by  a 
testator  in  its  technical  sense,  and  is  to  be  regarded  as  a  word  of  limita- 
tion and  not  of  purchase,  unless  it  very  clearly  appears  that  it  was  used 
and  intended  by  him  in  some  other  sense,    lb. 

3.  A  testator  made  the  following  bequest  of  all  his  stocks  and  bonds :  "  I 
also  give  and  bequeath  all  stocks  and  bonds  to  Mary  A.  Harper.  The 
dividends  derived  from  same  to  be  paid  to  her  by  J.  Morrow  Arnold 
whom  I  name  as  trustee  for  said  bonds  and  stocks  as  dividends  may 
accrue  from  time  to  time."  He  also  beoueathed  to  Mary  A .  Harper 
$10,000  in  cash.  His  will  also  contained  a  bequest  of  $5,000  to  the 
said  Arnold  for  his  services  as  trustee  for  Mary  A.  Harper.  By  decree 
of  distribution  the  bonds  and  stocks  were  awarded  to  Arnold  as  trustee 
for  Mary  A.  Harper.  Upon  final  distribution  the  fund  was  not  sufficient 
to  pay  the  legacies  of  Arnold  and  Mary  A.  Harper :  Held,  (a)  That 
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though  said  bequest  of  the  stocks  and  bonds  to  Mary  A.  Harper  created 
a  diy  technical  trust  yet  so  long  as  by  a  decree  of  a  court  of  competent 
jurisdiction  the  trust  exists  and  the  trustee  has  been  awarded  the  securi- 
ties, the  Supreme  Court  will  not  say  that  there  is  not  a  trust  of  some  kind. 
(6)  There  was  therefore  a  consideration  for  the  legacy  of  Arnold  and  it 
is  entitled  to  preference  over  a  geneml  legacy.  liary  A,  Harper's 
Appeal,  243. 

4.  A  legacy  given  for  any  valuable  consideration  is  entitled  to  prefer- 
ence over  general  legacies  on  deficiency  of  assets  to  pay  all.    lb. 

5.  The  Orphans'  Court  does  not  have  jurisdiction  in  the  distribution  of 
the  funds  of  an  estate  to  entertain  a  claim  for  damages  arising  from  the 
acts  of  the  executors  of  that  estate.     Appeal  of  W,  W,  Winton.  387. 

6.  Only  those  who  claim  through  the  decedent  as  creditors,  legatees 
or  next  of  kin  have  any  standing  in  a  proceeding  for  distribution  m  the 
Orphans'  Court.    lb, 

DOWER. 

A  purchaser  of  land  from  an  assignee  in  bankruptcy,  subject  to  a 
mortgage  given  by  the  bankrupt,  takes,  as  respects  the  bankrupt,  his 
equity  of  redemption  and  nothing  more.  If  he  afterward  purchases 
the  mortgage  and  sells  the  land  under  a  judgment  recovered  on  the 
mortgage,  and  he  himself  becomes  the  purchaser,  the  wife's  right  of 
dower  is  divested  by  the  sale.    Bryar^s  Appeal,  81. 

EASEMENT.  * 

One  who  prevents  the  draina^  of  a  public  road  from  flowing  upon 
his  land  and  turns  it  back  from  its  natuml  course  upon  the  road,  whence 
it  flows  down  guttere  upon  each  side  of  the  road  and  empties  upon  the 
land  of  another,  who  does  not  object,  which  land  he  subsequently  pur- 
chases, imposes  no  servitude  upon  tiiat  land,  and  in  an  action  by  one 
deriving  title  to  said  land  from  him  for  damage  caused  by  the  flowing; 
of  said  drainage  upon  the  land,  it  is  eiTor  to  ^mit  the  declarations  m. 
the  party  first  tui'mng  the  water  back  upon  the  road.  Huddleslon  and 
Wife  V.  Borough  of  West  Bellevue,  110. 
See  Equity,  1. 

EJECTMENT. 

1.  Where  a  lease  contained  a  clause  authorizing  a  confession  of  judg- 
ment in  ejectment  for  non-payment  of  rent  and  me  tenant  failed  to  pay 
the  rent,  and  a  judgment  was  confessed  for  the  amount  due,  and  a  wnt 
of  haberi  facias  possessionem  was  issued,  and  under  it  the  sheriff  ejected 
the  tenant  and  delivered  possession  of  the  premises  to  the  landlord,  the 
tenant  could  not  maintain  an  action  for  the  malicious  use  or  abuse  of 
civil  process.    Beams  v.  Pancoast,  42. 

2.  When  a  dedication  of  land  to  public  use  is  made,  but  Is  not  re- 
corded and  nothing  appears  upon  the  land  to  show  the  existence  of  any 
ri^ht  in  the  public,  one  who  at  a  sheriff's  sale  buys  the  land  on  rood 
faith  and  witnout  notice  of  such  public  right,  will  not  be  affected  by 
such  dedication,  although  the  fact  thereof  may  have  led  other  persons 
to  pui*chase  land  in  the  neighborhood.  Schuchman  etal.,  v.  Borough  of 
Homestead,  48. 

3.  The  right  of  redemption  in  a  mortgagor  may  be  enforced  in  an 
action  of  ejectment.  In  such  cases  it  is  the  duty  of  the  jury,  under  the 
direction  of  the  judge,  sitting  as  a  chancellor,  to  ascertain  how  much 
the  mort^gee  in  possession  nas  realized  from  the  rents,  issues,  and 
profits.  If  they  find  he  has  received  enough  to  pay  the  sum  secured,  a 
^neral  verdict  for  the  plaintiff  should  ^  rendered ;  if  not,  a  condi- 
tional or  special  verdict  should  be  found  in  such  fonn  that,  upon  pay- 
ment of  the  residue,  the  moitgagor  may,  without  unnecessary  delay, 
obtain  possession  of  the  premises.     Mellon  et  al  v.  Lemmon  et  ai,  66. 

4.  Where  a  vendee  under  articles  of  sale,  who  by  their  terms  is  entitled 
to  immediate  possession  of  the  premises  takes  possession  but  fails  to 
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pay  Uie  purchase  money  within  the  time  fixed  for  payment  by  the  arti- 
cles, tiie  vendor  may,  alter  such  time  has  expired,  re-take  possession  if 
he  can  obtain  it  peaceably,  and  if  he  do  so,  the  vendee  cannot  recover 
from  him  in  ejectment  without  paying  or  tendering  the  purchase 
money.  Bell  et  al,^  v.  Cl&rk,  92. 
ELECTION. 
See  Contested  Election. 

EQUITY. 

1.  A  company  incorporated  under  the  Act  of  1874,  and  its  supple- 
ments, ''for  the  purpose  of  supplying  natural  gas  to  the  public  for 
lighting,  heating,  manufacturing,  and  other  purposes,"  has  no  authority 
to  lay  Its  pipes  under  a  public  road  traversing  the  lands  of  another. 
Ster life's  Appeal,  35. 

2.  By  appropriating  land  for  a  public  highway,  the  only  servitude 
imposed  on  it  is  the  right  of  the  public  to  construct  and  maintain 
thereon  a  roadway  which  shall,  at  all  times,  be  free  and  open  for  the 
public  as  a  highway.  Laying  and  maintaining  a  pipe  line  under  the 
road  imposes  an  additional  servitude  on  the  land  and  abridges  the  right 
of  the  owner,  and  hence  it  is  a  taking  within  the  meaning  of  Art.  6,  §8, 
of  the  Constitution,  requiring  just  compensation  to  be  made  for  proper- 
erty  taken,  injured,  or  destroyed.    lb, 

3.  A  court  of  equity  will  restiuin,  by  injunction,  the  laying  of  a  pipe 
line  without  making  or  securing  compensation,  as  an  iniury  of  such  a 
continuing  and  permanent  nature,  for  which  an  action  at  law  would  not 
be  a  complete  and  adequate  remedy.    lb, 

4.  When  a  suit  is  brought  for  specific  performance  of  a  contract  to  con- 
vey land,  and  through  the  trespass  of  a  defendant  in  the  suit,  committed 
after  the  bill  has  been  filed,  the  land  is  deteriorated  in  value,  it  is  the 
duty  of  the  plaintiff,  if  he  desire  to  be  compensated  for  such  deteriora- 
tion, to  bring  the  same  to  the  notice  of  the  court  by  supplemental  bill, 
or  otherwise,  and  if  he  do  not  do  so  the  decree  of  the  court  for  specific 
performance  will  estop  him  from  subsequently  maintaining  an  action 
at  law  to  recover  damages  for  the  trespass,     ffecul  v.  Mcloney  et  al,  99. 

5.  The  making  and  delivering,  to  the  payee  therein  namcHi  as  tiiistee 
for  another  a  check,  for  safe  keeping,  payable  six  months  after  the 
death  of  the  maker,  is  not  sufficient  to  establish  a  gift  inter  vivos,  nor 
to  create  a  trust  which  equity  will  enforce.  Appeal  of  Waynesburg  Col- 
lege, 130. 

6.  A  limited  partnership  at  the  request  of  one  of  its  members.  A,  made 
a  division  of  its  profits  aq^  gave  its  note  to  him  for  his  share  of  said 
profits,  he  agreeing  to  repay  me  same  at  maturity,  and  pledging  at  the 
same  time  as  collateral  security  tlierefor,  negotiable  securities  which 
he  had  previously  pledged  in  a  bank,  and  in  whose  possession  they  were 
for  antecedent  debts.  The  bank  afterwards  discounted  the  said  partner- 
ship note  for  A,  who  used  the  proceeds  to  pay  the  bank  for  a  previous 
loan.  A  afterwards  to  procure  another  loan  pledged  as  general 
collateral  the  same  securities.  A  did  not  pay  the  discounted  note  at 
maturity,  but  the  limited  partnership  tendered  the  bank  payment  of  the 
same  ajid  demanded  the  said  collateral  securities  whidi  the  bank 
I'efused.    lb. 

In  a  proceeding  in  equity  between  the  limited  partnership  and  the 
bank  for  the  possession  of  these  pledged  securities :  Held,  (a)  That 
the  doctrine  oi  bankers^  liens  is  not  the  law  \M  this  Commonwealth. 
(6)  That  there  were  no  equities  between  the  limited  partnei-ship  and 
A.  (c)  That  the  limited  partnership  could  not  loan  its  credit  to  A.  Ap- 
peal of  the  Liggett  Spring  and  Axle  Co,  Limited,  291. 

7.  A  creditor's  bill  may  be  maintained  against  the  directors  of  an  in- 
solvent corporation  for  mismanagement  of  its  affairs.  Fenn  Bank  to 
ft^,  &c.  V.  Hopkins  et  al„  328. 

8.  Where  a  creditor's  suit  has  been  brought  against  the  directors  of 
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an  insolvent  corporation  to  which  the  assignee,  for  the  benefit  of  credi- 
tors of  the  same  has  been  made  a  party  defendant,  the  pendency  of  the 
suit  is  a  good  plea  in  abatement  to  an  action  at  law  subseqaently 
brought  for  the  same  cause  by  the  assignee  in  the  name  of  the  bank 
against  the  directors.     lb, 

9.  Although  where  a  right  of  action  lies  exclusively  in  a  corporation, 
creditors  cannot  file  a  bill  to  enforce  the  right  until  after  a  demand 
upon  and  refusal  by  the  corporation  to  proceed,  yet  where  the  wrong 
complained  of  is  one  perpetrated  by  the  managers  of  the  corporation, 
a  creditor's  suit  may  be  immediately  brought.    lb, 

10.  This  right  of  the  creditor  is  not  taken  away  or  postponed  by  the 
existence  of  a  voluntary  assignee  for  the  benefit  of  creditors  of  the 
corporation.    lb, 

J  ] .  Creditors  filed  a  bill  against  the  directors  of  an  insolvent  bank,  the 
assignee  thereof  subsequenuy  brought  an  action  against  the  directors 
for  Sie  same  cause  in  the  name  of  the  bank : 

Held,  that  as  the  paities  were  substarUicUly  the  same,  each  case  being 
against  the  same  defendants  and  brought  by  or  for  the  corporation  for 
the  benefit  of  its  creditors,  the  pendency  of  the  bills  was  well  pleaded  in 
abatement  in  the  action  at  law.    lb, 

12.  Equity  will  compel  the  use  of  the  ^ardian's  name  for  the  bene- 
fit of  his  ward  in  an  action  instituted  by  him  a^inst  those  with  whom 
the  guardian  has  invested  his  money.  Lewis  rarker  v.  Browning  and 
Wife,  493. 

13.  One  not  a  party*  to  a  contract,  made  for  his  benefit,  can  enforce  his 
rights  in  equity  agamst  one,  a  party  to  the  contract,  who  seeks  to 
appropriate  to  the  payment  of  the  debt  due  him,  the  property  provided  in 
said  contract  for  the  payment  of  debts,  including  a  debt  due  him,  to  the 
exclusion  of  the  parfy  for  whose  benefit  the  contract  was  made.  ZeWs 
Appeal,  582. 

EQUITY  OF  REDEMFIION. 

See  Mortgage,  45. 

Mellon  el  al,  v.  Lemmon  etcU,  66  , 
ERRORS  AND  APPEALS. 

1.  The  answering  of  the  points  of  the  parties  in  the  general  charge  is 
condemned  as  misleading  to  the  jury,  not  complying  with  ^e  act  of 
Assembly,  and  imposing  great  labor  on  the  Supi*eme  Court  Huddles'- 
ton  and  Wife  v.  Borough  of  West  Bellevue  ei  al,,  110.        , 

2.  Detached  portions  of  the  charge  of  the  court,  and  especially  only  a 
part  of  a  sentence,  should  not  be  assignee^  for  error.  Ttey  should  be 
read  in  their  connection  with  other  parts  of  the  charge,  and  with  the 
charge  as  a  whole.  If  the  char^  as  a  whole  is  a  correct  and  adequate 
presentation  of  the  case  to  the  jury  it  will  be  affirmed.  Pennsylvania 
B.  B,  Go,  V.  Coon  430. 

3.  Errors  committed  in  matters  referred  to  in  assignments  of  error,  not 
in  accordance  with  the  rules  of  the  Supreme  Court,  cannot  be  corrected. 
Noar  V.  QUI,  488. 

4.  Where  all  the  evidence  in  a  case,  submitted  to  the  court  vnthout  a  jury, 
is  not  printed,  the  Supreme  Court  will  not  decide  whether  or  not  tiiere 
was  en*or  in  the  finding  of  fact  or  in  those  conclusions  which  were 
or  mi^ht  be  based  upon  facts ;  but  the  statements  of  fact  made  by  the 
court  below  will  be  taken  as  true.  Hyndman  v.  HogseU  ei  al,,  643. 
See  Contested  Election.  In  re-^xmiested  election  of  McNeill,  235. 
See  Crimes,  7.     Commonwealth  v.  Balph,  365. 

ESTOPPEL. 

When  a  suit  is  brought  for  specific  performance  of  a  contract  to  con- 
vey land,  and  through  the  trespass  of  a  defendant  in  the  suit,  committed 
after  the  bill  has  been  filed,  the  land  is  deteriorated  in  value,  it  is  the 
duty  of  the  plaintiff,  if  he  desire  to  be  compensated  for  such  deteriora- 
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tion,  to  bring  the  same  to  the  notice  of  the  court  by  supplemental  hill,  or 
othei*wise,  and  if  he  do  not  do  so  the  decree  of  the  court  for  specific  per- 
formance will  estop  him  from  subsequently  maintaining  an  action  at 
law  to  recover  damages  for  the  trespass.    Mead  v.  Melonet/,  et  al,,  99. 

EVIDENCE. 

1.  Where  township  and  borough  authorities  drain  a  public  road,  the 
drainage  of  which  is  naturally  down  depressions  and  ravines  leading 
from  the  road  to  a  river,  by  artificial  gutters  on  each  side  of  the  road  car- 
rying the  drainage  past  said  ravines,  which  gutters  are  joined  by  a  cul- 
vert and  empty  the  whole  di'ainage  upon  the  land  of  an  individual,  by 
which  his  land  is  damaged,  the  township  or  borough  is  liable  to  him  for 
the  damage  thus  caused. 

It  is  error  to  admit  evidence  showing  the  cost  of  conducting  the 
water  across  the  road  from  the  point  where  the  damage  was  done,  A 
witness  who  is  not  shown  to  have  knowledge  of  a  particular  work  will 
not  be  pei-mitted  to  testify  as  to  the  cost  of  doing  such  work.  Huddle- 
ston  and  Wife  v.  Borough  of  West  Bellevue,  et  al.,  110. 

2.  Upon  a  motion  for  a  nonsuit  the  truth  of  the  plaintiff's  testimony 
and  such  inferences  of  fact  as  a  jury  may  lawfully  draw  from  the  facts 
testified  to  must  be  conceded.  McOrann  v.  Pittsburgh  and  Lake  Erie 
JR,  H,  Co.  171. 

3.  Where  the  testimony  is  direct,  positive,  clear  and  precise  that  a 
receipt  in  full  of  all  demands  was  procured  by  means  of  falsehood 
asserted  as  truth  by  the  party  procuring  the  receipt,  a  question  of 
fraud  in  fact  is  raised  against  flie  validity  of  the  receipt  which  it  is  the 
function  of  the  jury,  and  not  of  the  court,  to  determine.    lb. 

4.  Where  the  face  of  a  receipt  shows  merely  that  the  plaintiff  recovered 
only  what  he  was  entitled  to  recover,  the  effect  of  the  impeaching  fact 
of  fraud  in  procuring  the  receipt  cannot  be  taken  away  by  the  theory 
that  the  plaintiff  must  first  restore  something  that  was  not  given  him  by 
the  terms  of  the  receipt  before  he  can  maintain  an  action.    lb. 

6.  It  is  competent  for  a  party  giving  a  receipt  in  full  to  testify  that 
he  was  induced  to  give  sua  receipt  by  the  belief  of  a  falsehood  actually 
asserted  as  true  by  the  part^  to  whom  the  receipt  was  given,  and  that 
by  reason  of  his  belief  that  tne  falsehood  was  tnie  it  was  his  judgment 
that  he  could  not  recover  any  other  claims  he  might  have  against  said 
pai-ty.  He  may  not,  however,  testify  that  this  judgment  was  based 
upon  professional  advice  given  upon  tiie  subject.    lb. 

6.  The  state  of  the  par^^s  finances  at  the  time  he  gave  the  receipt  in 
full  is  not  material  as  to  t}ie  (question  of  imposition  or  fraud  practiced 
upon  him  in  procuring  the  receipt    lb. 

7.  Giving  a  definite  extension  of  time  to  the  maker  of  a  note  upon 
consideration  of  interest  paid  in  advance  by  him  without  the  assent  of 
an  indorser  will  release  him  from  liability.  Siebeneck  v.  Anchor  Sav- 
ings Bank,  187. 

8.  The  burden  of  showing  that  the  indorser  assented  to  such  exten- 
sion of  time  is  on  the  party  seeking  to  charge  him.    lb. 

9.  On  the  trial  of  one  charged  with  murder,  testimony  that  the  defen- 
dant had  consulted  counsel,  and  had  by  counsel  been  advised  that  he 
had  a  le^al  right  to  maintain  possession  of  the  land,  in  a  dispute  about 
which  the  alleged  murder  took  place,  is  not  admissible  in  evidence. 
Weston  V.  Commonwealth,  251. 

10.  A  creditor  of  a  partnership  is  at  liberty  to  prove  the  fact  of  the 
partnership,  as  he  alleges  it  to  be,  without  regard  to  the  manner  in 
which  parties  have  arranged  their  affairs  between  themselves.  He  is 
not  concluded  by  their  written  contract  or  a^eement  as  to  the  relation 
they  sustain  to  each  other.    Beed,  Crane  &  Co.  v.  Kremer  &  Co.  482. 

11.  The  fact  that  there  is  a  partnership  maybe  established  by  the 
several  admissions  of  all  those  who  are  alleged  to  compose  it,  or  by  the 
admissions  of  one  and  the  acts  and  declarations  of  the  others.    lb. 
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11.  The  plaintiff  in  a  scire  facias  sur  Mechanics^  lien  must  show  a 
debt,  that  it  was  conti*acted  for  work  done  or  material  furnished  for 
or  about  the  construction  of  the  building,  and  that  the  claim  was  projp- 
erly  made  and  filed  in  pursuance  of  the  terms  of  the  statute.  It  is 
unnecessary  for  him  to  allege  in  his  claim,  or  afidrmatively  prove,  that 
the  work  was  done  or  the  material  was  furnished  on  the  credit  of  the 
building.  The  burden  is  on  the  defendant  to  prove  any  matter  which 
he  afiims  bv  way  of  defence.     Noar  v.  Oillt  488. 

12.  The  plaintiff^s  books  of  original  entries  are  competent  evidence  of 
the  items  and  the  amount  of  the  debt  claimed,  and  he  may  show  by  other 
evidence  the  other  facts  which  entitle  him  to  recover,    lb. 

13.  While  a  receipt  in  full  is  not  conclusive,  yet  it  is  prima  facie  evi- 
dence of  a  settlement,  and  should  only  be  set  aside  for  weighty  reasons, 
especially  after  the  lapse  of  years.    Harris  v.  Hay,  662. 

14.  In  order  to  sustain  an  action  on  the  case  for  the  malicious  use  or 
abuse  of  civil  process  in  restraining  one  of  his  personal  liberty  or  inter- 
fenng  with  his  property,  the  plaintiff  must  not  only  allege  in  his  narr 
but  also  prove  on  the  trial  that  the  defendant  had  not  probable  cause 
for  his  prosecution  and  was  actuated  by  malicious  motives.  The  want 
of  probable  cause,  without  malice,  is  not  sufficient;  so,  where  probable 
cause  appears,  the  motive  for  the  prosecution,  however  malicious,  goes 
for  nothing. 

It  is  sufficient  to  rebut  the  inference  of  malice,  arising  from  the  want 
of  probable  cause,  that  an  honest  statement  of  the  facts  were  submitted 
to  an  attomev  at  law  who  advised  that  they  were  sufficient  to  sustain  an 
action,  and  that  the  action  was  brought  on  that  advice. 

The  offer  to  compromise  a  civil  suit  is  evidence  neither  of  the  want 
of  probable  cause  nor  of  malice.     Emerson  v.  Cochran,  619. 

15.  It  is  error  to  admit  evidence  of  a  prior  pledge  of  the  same  negotiable 
bonds  to  another,  in  the  absence  of  proof  of  any  knowledge  on  part  of 
the  pledgee  of  the  mala  fides  of  the  pledgor.  The  rights  of  the  alleged 
prior  pledgee,  he  not  being  a  party  to  the  record,  as  against  the  subse- 
quent ple^ee  cannot  be  adjudicated.    Qtbson  v.  Lenhart,  Receiver,  624. 

16.  An  agreement  to  sell  certain  real  estate,  '*  binding  in  favor  of  the 
vendee  and  liis  heirs  and  against  the  vendor  and  his  heirs,"  may  be 
shown  by  parol  evidence  to  have  been  intended  by  the  parties  thereto, 
to  be  a  personal  privilege  to  the  vendee  and  his  heirs,  excluding  the 
right  in  the  vendee  to  assign  said  agreement,  as  a  part  of  the  actual 
agreement,    ffyndman  v.  nog  sett  et  aL,  643. 

EXECUTION. 

1.  A  policy  of  life  insurance,  payable  to  the  legal  representatives  of 
the  assured,  is  not  the  subject  of  an  attachment  execution  during  tlie 
life  of  the  assured. 

Upon  the  death  of  the  assured  the  legal  title  to  the  proceeds  of  the 
policy  instantly  vests  in  the  legal  representatives,  for  the  benefit  of  all 
who  are  interested  in  the  decedent's  estate,  whether  as  creditors  or 
distributees. 

A  judgment  creditor  of  the  assured  issued  an  attachment  execution 
against  him  in  his  lifetime.  The  assured  died,  pending  the  attachment 
and  before  the  appearance  of  the  garnishee;  Held,  mat  the  plaintiff 
was  not  entitled  to  recover.  Day  v.  New  England  Life  Insurance  Co., 
Garnishee,  507. 

2 .  After  a  general  verdict  and  j  udgment  thereon  against  a  life  insurance 
association,  doing  business  on  the  assessment  plan,  for  a  breach  of  its 
covenant,  **  to  make,  levy  and  collect  assessments  on  its  members  to 
pay  the  plaintiff's  claim,"  it  is  error  in  the  court  below,  by  order,  to 
restrict  the  operution  of  the  verdict,  judgment  and  execution  to  assess- 
ments collected  and  to  be  collected  by  the  association  from  its  membere. 
Seitzinger  v.  New  Era  Life  Association,  557. 
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FELLOW  SERVANT. 

1.  The  relation  of  Master  and  Servant  exists  where  the  latter  is  em- 
ployed, not  by  the  Master  directly,  but  by  an  employee  in  charge  of  a 
part  of  the  Master^s  business  with  authority  to  engage  assistants  merein ; 
and  the  fact  that  the  subordinate  employee  receives  compensation 
proportioned  to  the  work  done  does  not  alter  the  case.  UummelU 
Administraior,  v.  DUworth,  Porter  and  Co.  Limited^  343. 

2.  Where  machinery  is  held  together  by  two  clamps,  which  are  im- 
proper appliances  and.  make  the  use  of  the  machinery  dangerous,  and 
one  of  tnese  clamps  breaks,  and  the  engineer  continues  to  run  Ihe 
machinery  with  but  one  clamp,  which  renders  the  use  of  the  machinery 
more  dangerous,  and  this  afterwards  breaks  and  injures  a  workman, 
engaged  in  the  same  general  business,  the  employer  is  not  responsible ; 
for  the  proximate  cause  of  the  injury  was  the  carelessness  of  the  engin- 
eer, who  was  a  fellow  servant  of  the  injured  man,  in  running  his  engine 
when  it  was  dangerous.    Philadelphia  Iron  &  Steel  Co.  v.  Davis ^  697. 

FERRY. 

The  legislative  grant  of  the  franchise  of  a  ferry  ^ves  only  the  right 
to  maintain  a  ferry  and  to  take  tolls ;  it  does  not  give  the  right  to  mSke 
a  landing  upon  the  property  of  a  private  person  upon  a  highway. 
PiUsburgh  and  Lake  Erie  R.  R.  Co.  v.  Jones  and  Wife,  204. 

FRALT). 

1.  Where  the  testimony  is  direct,  positive,  clear  and  precise  that  a 
receipt  in  full  of  all  demands  was  procured  by  means  of  falsehood 
asserted  as  truth  by  the  party  procuring  the  receipt,  a  question  of  fraud 
in  fact  is  raised  against  the  validity  of  the  receipt  which  it  is  the  func- 
tion of  the  jury,  and  not  of  the  court,  to  determine.  McQrann  v.  PiUs- 
burgh and  Lake  Erie  R.  R.  Co.  171. 

2.  An  agreement  obtained  by  the  son  from  his  mother,  who  was  im- 
paired in  body  and  mind,  by  reason  of  age  when  it  was  executed,  that 
she  would  take  annually  a  small  sum  of  money  in  lieu  of  her  legacy, 
and  that  took  from  her  a  competence  which  was  her  sole  reliance,  and 
left  her  insufficient  to  supply  the  common  necessaries  of  life,  will  not 
conclude  her  in  a  proceeding  to  enforce  the  payment  of  her  legacy. 
Henry  Springer^s  Appeal,  228. 

FRAUDS  AND  PERJURIES. 

1 .  A  parol  promise  to  indemnify  one,  if  he  willffo  security  for  a  third 
person,  is  within  the  Statute  or  Frauds  and  ftijuries.  Nuyent  v. 
TToZ/e,  471. 

2.  Where  the  leading  object  of  the  promise  or  agreement  is  to  become 
guai-aiitor  or  surety  to  the  promisee  for  a  debt  for  which  a  third  paity 
is  and  continues  to  be  pnmarily  liable,  the  agreement,  whether  made 
before  or  after,  or  at  the  time  of  the  promise  of  the  principal,  is  within 
the  statute  and  not  binding  unless  evidenced  by  writing.  On  the  other 
hand  when  the  leading  object  of  the  promise  is  to  subserve  some  inter- 
est or  purpose  of  his  own,  notwithstanding  the  eflFect  is  to  pay  or  dis- 
charge the  debt  of  another,  his  promise  is  not  within  the  statute,    lb. 

3.  The  question,  whether  each  particular  case  comes  within  the  statute 
or  not  depends  not  on  the  consideration  for  the  promise,  but  on  the  fact 
of  the  original  party  remaining  liable,  coupled  with  the  absence  of  any 
liability  on  part  of  the  defendant  or  his  property,  except  such  liability 
arises  rrom  his  express  promise.    lb. 

4.  The  special  promise  to  answer  for  the  debt  of  another  within  the 
meaning  of  the  Statute  of  Frauds  and  Peijuries  must  be :  (a)  A  col- 
lateral and  not  an  original  undertaking,  (b)  Independently  of  the 
debt  or  liability  of  the  third  party,  there  must  be  a  good  consideration 
for  the  collateral  agreement,  (c)  The  debt  of  the  third  person  must 
continue,  which  it  does  not  where  the  creditor  gives  up  his  claim  on 
his  original  debtor  and  accepts  the  new  promise  in  lieu  thereof,     (d)  If 


Digitized  by  VjOOQIC 


670  INDEX. 

the  debt  of  the  third  person  continue,  the  promisee  cannot  receive;  a 
bond  or  pledge  of  a  fund  as  security  from  me  debtor  for  the  payment 
of  the  debt.    lb, 

GAS  COMPANY. 

1.  A  company  incorporated  under  the  Act  of  1874,  and  its  supple- 
ments, *•  for  the  purpose  of  supplying  natural  gas  to  the  public  for 
lighting,  heating,  manufacturing,  and  other  purposes,"  has  no  authority 
to  lay  its  pipes  under  a  public  road  traversing  the  lands  of  another. 
Sterling's  Appeal^  35.    . 

2.  By  appropriating  land  for  a  public  highway,  the  only  servitude 
imposed  on  it  is  the  right  of  the  public  to  construct  and  maintain 
thereon  a  roadway  which  shall  at  aU  times,  be  free  and  open  for  the 
public  as  a  highwav.  Lajring  and  maintaining  a  pipe  line  under  the 
road  imposes  an  additional  servitude  on  the  land  and  abridges  the  ri^ht 
of  the  owner,  and  hence  it  is  a  taking  within  the  meaning  of  Art.  6»  ^  «, 
of  the  Constitution,  requiring  just  compensation  to  be  msSe  for  property 
taken,  injured,  or  destroyed.    lb. 

3.  A  court  of  equity  will  restrain,  by  injunction,  the  lajing  of  a  pipe 
line  without  making  or  securing  compenBadon,  as  an  injury  of  such  a 
continuing  and  permanant  nature,  for  which  an  action  at  law  would  not 
be  a  complete  and  adequate  remedy.    lb. 

GIFT. 

1.  Whether  the  transfer  of  property  is  a  gift,  or  whether  it  is  a  pur- 
chase by  a  married  woman  on  her  own  credit,  without  any  separate 
estate  to  support  it,  is  a  question  for  the  jury.    Hess  v.  Brawn,  124. 

2.  The  making  and  delivering,  to  the  payee  therein  named  as  trustee 
for  another  a  check,  for  safe  keeping,  payable  six  months  after  the 
death  of  the  maker,  is  not  sufficient  to  establish  a  gift  inter  vit^os,  nor 
to  create  a  trust  which  equity  will  enforce.  Appeal  of  Waynesburg 
College,  130. 

GRADING. 

See  Street. 

GRANT. 
See  Ground  Rent.     WalUice  v.  Fourth  Presbyterian  Church,  164. 

GROUND  RENT. 

1.  While  the  statute  of  limitations  does  not  exclude  within  its  express 
legal  operation  subjects  which  lie  in  gi*ant  only,  yet  the  courts  will 
apply  the  principles  of  the  said  statutes,  as  an  artificial  rule  of  law,  in 
case  where  such  application  would  tend  to  further  justice,  and  render 
titles  secure,  hence  where  an  adverse  enioyment  of  a  ground  rent  has 
been  had  for  twenty-oneyears  it  is  the  dfuty  of  the  court  to  instruct  the 
jury  to  infer  a  grant.     Wallace  v.  Fourth  Presbyterian  Church,  164. 

Where  a  person  who  is  entitled  to  a  ground  rent  for  life  grants 
the  same  in  fee  by  a  deed  of  trust,  under  the  terms  of  which  the  gran- 
tee is  to  continue  to  receive  the  instalments  of  rent  dm-in^  her  life,  such 
deed  and  continued  reception  of  instalments  of  rent  will  not  originate 
an  adverse  possession,  but  the  reception  of  rent  will  be  referred  to  life 
estate.    lb. 

GUARDIAN  AND  WARD. 

1.  The  jurisdiction  of  the  Orphans'  Court  over  all  matters  of  account 
between  guardian  and  ward  is  exclusive.  Lewis  &  Parker  v.  Browning 
and  Wife,  493. 

2.  Although  a  guardian  may  have  a  private  settlement  with  his  ward, 
on  his  arrivm^  at  age,  he  may  still  in  a  proper  case,  within  a  reasonable 
time,  be  required  to  file  and  settle  his  account  in  the  Orphans'  Comt. 
If,  however,  such  settlement  shall  have  been  made  in  good  faith  and 
on  full  deliberation,  is  full  and  fair,  is  accompanied  bv  a  full  I'clease 
executed  under  no  mistake  or  misapprehension,  and  has  been  acqiu- 
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esced  in  by  the  parties,  it  may  be  treated  as  a  waiver  of  the  legal  ri^ht 
to  an  account  in  the  Orphans'  Court,  and  its  terms  may  be  enfereea  in 
the  Common  Pleas  as  other  contracts  are  enforced.    lb. 

3.  A  ward  cannot  impeach  such  a  settlement  and  release,  as  having 
been  procured  by  artifice,  misrepresentation  and  fraud,  in  an  action  in 
the  Common  Pleas  against  those  with  whom  his  money  has  been  invested 
by  his  guardian.    If  the  settlement  and  release  is  repudiated,  resoit 

.  must  be  had  to  the  Orphans'  Court,    lb, 

4.  Equity  would  compel  the  use  of  the  guardian's  name  for  the  benefit 
of  his  ward  in  an  action  instituted  by  him  against  those  with  whom  the 
guardian  had  invested  his  money,    lb. 

HETRJS. 

1.  A  testator  made  the  following  will :  *•  I  also  bequeath  the  balance 
of  my  estate,  real,  personal  and  mixed,  to  my  three  nieces,  share  and 
%hare  alike,  during  their  lives,  and  at  their  death  to  go  to  their  heirs, 
in  equal  amounts  to  all  heirs  living  at  the  time  of  their  deaths." 

Held,  that  the  devisees  took  under  the  rule  in  Shelly's  case,  the  real 
estate  in  fee  simple  and  the  personal  estate  absolutely.  Appeal  of  Cock- 
ens  and  Harper,  26. 

2.  The  word  heirs  is  always  to  be  presumed  to  have  been  used  by  a 
testator  in  its  technical  sense,  and  is  to  be  regarded  as  a  word  of  limi- 
tation and  not  of  purchase,  unless  it  very  clearly  appears  that  it  was 
used  and  intended  by  him  in  some  other  sense,    tb. 

HUSBAND  AND  WIFE. 

1.  A  judgment  given  by  a  justice  of  the  peace  against  a  married  wo- 
man in  a  jomt  action  agamst  the  husband  and  wife  4s  void,  unless  the 
record  shows  that  the  debt  for  which  the  suit  was  brought  was  con- 
tracted by  the  wife,  and  incurred  for  articles  necessarv  for  the  support 
of  the  family  of  said  husband  and  wife.     Gould  y.  McFall,  66. 

2.  On  an  appeal  of  the  case  by  the  wife,  under  a  plea  of  coverture, 
to  a  declaration  charging  the  husband  and  wife  jointly,  judgment  can- 
not be  entered  for  want  of  the  appellant's  appearance  when  the  case  is 
called  for  trial.    lb, 

3.  The  court  is  warranted  in  entering  judgment  against  a  married 
woman  only  when  the  proof  required  by  the  statute  is  made.    lb. 

4.  Where  a  married  woman  does  business  under  a  deed  of  trust  and 
employs  her  husband  to  act  as  her  a^nt  in  conducting  the  business, 
the  husband  is  not  liable  for  goods  sold  to  him  for  the  business  of  his 
wife  by  a  party  knowing  of  the  deed  of  trust  and  of  his  agency.  Noble 
V.  Kreuzkxmip,  68. 

5.  Amamed  woman  may  receive  as  a  gift  her  husband's  property 
fi'om  one  purchasing  it  at  a  bona  fide  sherifrs  sale,  subject  to  a  reserva- 
tion by  the  donor  and  use  it,  ti*ade  with  it,  purchase  other  goods  with 
its  proceeds  and  hold  all  against  the  husband's  creditors.  Hess  v. 
Broum,  124. 

6.  Whether  the  transfer  of  this  property  is  a  gift,  or  whether  it  is  a 
purchase  by  the  married  woman  on  her  own  cremt,  without  any  sepa- 
rate estate  to  support  it,  is  a  question  for  the  jury.    lb. 

7.  A  married  woman  having  a  separate  estate  may  purchase  personal 
property  on  credit,  and  if  in  so  doing  her  husband  who  at  the  time  has 
no  creditors,  and  without  intent  to  defraud  subsequent  creditors,  gives 
his  notes  to  the  vendor  for  the  unpaid  purchase  money,  and  she  subse- 
quently pays  the  unpaid  purchase  money  secured  by  her  husband's 
notes  out  of  the  profits  and  earnings  of  the  business,  the  purchase  is 
valid  as  against  her  husband's  subsequent  creditors.  Bhusier  v.  Kaiser 
and  Wife  %n  right  of  Wife,  215. 

INDEMNirr. 
See  30ND  of  Indemnttt.    Pardee  v.  Markle,  648. 
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INDORSEE. 

1.  An  indorser  cannot  be  held  liable  if  a  bank  upon  the  promise  of 
its  president  to  an  indoi*ser  to  use  his  influence  to  secure  for  the  maker 
of  a  note  forbearance  or  temporary  indulgence  on  condition  that  the 
note  be  redeemed  as  fast  as  possible,  ffives  to  the  maker  definite  exten- 
sion of  time  without  the  assent  of  the  indorser.  Siebneck  v.  Anchor 
Savings  Banky  187. 

2.  The  making  and  dating  of  a  promissory  note  at  a  particular  plaoe 
is  not  equivalent  to  making  it  payable  there,  nor  does  it  supersede  the 
necessity  for  presentment  and  demand  at  the  residence  or  place  of  busi- 
ness of  the  maker  if  it  be  known,  or  if  by  due  diligence  in  making 
inquiiT  it  could  be  asceitained.     Oxnard  v.  Vdmum,  193. 

3.  Whether  or  not  due  diligence  is  used  in  making  inquiry  for  the 
residence  or  place  of  business  of  the  maker  or  indorser,  is  in  most  cases 
a  mixed  question  of  law  and  fact ;  the  court  must  state  the  law  to  the 
juiy  according  to  the  circumstances  as  they  appear,  but  the  jury  must 
determine  the  fact.     lb. 

4r.  A  promise  to  pay,  by  the  indorser,  after  default  of  payment  by 
the  maker  not  only  dispenses  with  proof  of  prejjentment  and  notice, 
but  throws  on  the  defendant  the  burden  of  proving  laches  of  the  holder, 
and  that  the  defendant  was  ignorant  of  the  facts  at  the  making  of  the 
promise,     lb, 

INJUNCTION. 

1.  A  court  of  equity  will  restrain,  by  injunction,  the  laying  of  a  pipe 
line  without  making  or  securing  compensation,  as  an  inimy  of  such  a 
continuing  and  permanent  nature  for  which  an  action  at  law  would  not 
be  a  complete  and  adequate  remedy.  Sterling's  Appeal^  35. 
INSURANCE,  LIFE. 
See  Execution.  Day  v.  New  England  Life  Insurance  Co,f  507 ;  Seitz- 
inger  v.  New  Era  Life  Association,  567. 

INSOLVENT  CORPORATION. 
See  Equity,  7, 8,  9, 10, 11.  Fenn,  Bank  to  use  Sc,,y,  Hopkins  et  al.,  328. 

INSANE  PRISONER. 
See  Jurisdiction.     County  of  Clarion  v.  Western  Pa.  Hospital,  339. 

JEOPARDY. 

1.  A  person  is  in  jeopardy  within  the  meaning  of  the  Fifth  Amendment 
of  the  Constitution  of  the  United  States  and  of  Article  1,  §  10,  of  the 
Constitution  of  Pennsylvania,  when  a  jury  has  been  empanelled  and 
sworn  to  tiy  him  upon  a  capital  charge.     HUands  v.  Commonweaith,  1. 

2.  The  discharge  of  a  jury  without  the  prisoner's  consent  after  it  has 
been  sworn  in  a  capital  case,  is  allowable  onljr  in  a  case  of  absolute 
necessity;  if  it  be  made  without  such  necessity,  the  discharge  will 
operate  as  an  acquittal.    lb. 

3.  A.  jury  was  sworn  upon  an  indictment  for  murder,  and  by  the  con- 
sent of  the  prisoner  was  allowed  to  sepaiute  over  night  before  the  case 
had  been  opened  to  the  jury ;  the  next  (my,  the  court  regarding  this  as  an 
irregularity  which  the  prisoner's  consent  could  not  cure,  ordered  the 
discharge  of  tlie  juiy  and  the  empanelling  of  another ;  the  prisoner 
objected  to  the  empanelling  of  the  new  jury,  and  pleaded  former 
jeopardy,  which  plea  the  court  overruled.  Held  Ta)  that  the  plea  should 
have  been  sustained ;  (b)  that  the  separation  of  the  juiy  did  not  give  rise 
to  such  an  absolute  necessity  as  would  justify  the  discharge,  for  if  the 
trial  had  resulted  in  a  conviction  of  an  offence  less  than  capital,  the 
separation  would  not  have  been  a  fatal  error.    lb. 

JUDGIVIENT. 

1 .  A  judgment  given  by  a  justice  of  the  peace  against  a  married  woman 
in  a  joint  action  against  the  husband  and  wife  is  void,  unless  the  record 
shows  that  the  debt  for  which  the  suit  was  brought  was  contracted  by 
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the  wife,  and  incurred  for  articles  necessary  for  the  support  of  the 
family  of  said  husband  and  wife.     Oould  v.  McFall,  66. 

2.  After  a  general  verdict  and  judgment  diereon  against  a  life  insur- 
ance association,  doing  business  on  the  assessment  plan,  for  a  breach 
of  its  covenant  to  make  levy  and  collect  assessments  on  its  members  to 
pay  the  plaintiflTs  claim  it  is  error  in  the  court  below,  by  order,  to  re- 
strict the  operation  of  the  verdict,  {udement  and  execution  to  assess- 
ments collected  and  to  be  collected  f>y  the  association  from  its  members. 
Seitzinacr  v.  New  Era  Life  Association,  657. 

3.  Where  a  scire  facias  to  revive  a  judgment  is  issued  within  five 
yeai*s  from  the  rendition  thereof,  against  the  defendant  therein  only,  and 
after  due  service  jud^ent  is  entered  against  him,  the  issuing  of  an 
alias  scire  facias  and  service  thereof  on  the  terre  tenant  within  five 
years  from  issuance  of  the  original  scire  facias  operates  to  revive  and 
continue  the  lien  of  the  original  judgment  against  such  terre  tenant. 
Hugfies  to  use,  &c.y  v.  Torrenee,  611. 

JUDGMENT  NON  OBSTANTE  VEREDICTO. 

1.  A  valid  reservation  of  a  question  of  law  on  the  trial  of  an  issue  of 
fact  must  be  a  question  of  law  solely.  The  facts  must  be  found  by  the 
jury  or  agreed  upon  by  the  parties.    Buckley  y.  Duff  &  Sons,  223. 

2.  To  authorize  the  court  to  enter  judgment  non  obstante  veredicto 
the  record  must  show  the  point  and  the  facts  on  which  it  arises.    lb. 

3.  The  specific  reservation  should  be  made  a  matter  of  record  at  the 
time  of  the  reservation,  the  omission  to  do  so  is  not  cured  by  a  statement 
of  the  reservation  in  the  opinion  of  the  court  filed  on  entering  judgment. 
The  opinion  of  the  court  is  no  part  of  the  record.    lb, 

JURY. 

1.  The  discharge  of  a  jury  without  the  prisoner's  consent  after  it  has 
been  sworn  in  a  capital  case,  is  allowable  only  in  a  case  of  absolute 
necessity ;  if  it  be  made  without  such  necessi^,  the  discharge  will 
operate  as  an  acquittal.     Hilands  v.  CommonweaUh,  1. 

2.  A  jury  was  sworn  upon  an  indictment  for  murder,  and  by  the  consent 
of  the  prisoner  was  allowed  to  separate  over  night  bef 6re  the  case  had 
been  opened  to  the  jury ;  the  next  day,  the  court  regarding  this  as  an 
in*e^larity  which  the  prisoner's  consent  could  not  cure,  ordered  the 
dischar^  of  the  jury  and  the  empanelling  of  anotiier;  the  prisoner 
objected  to  the  empanelling  of  the  new  jury,  and  pleaded  former 
jeopardy,  which  plea  the  court  overruled.  Held  (a)  that  the  plea  should 
'have  been  sustained ;  (b)  that  the  separation  of  tiie  jury  did  not  give 
rise  to  such  an  absolute  necessity  as  would  justify  the  discharge,  for  if 
the  trial  had  resulted  in  a  conviction  of  an  offence  less  than  capital,  the 
separation  would  not  have  been  a  fatal  error,    lb. 

3.  A  juror  is  not  disqualified  because  he  has  read  the  newspaper  ac- 
count of  the  trial  of  •  one  jointly  indicted  with  the  defendant,  and  the 
newspaper  repoit  of  the  testimony  taken  at  said  trial,  if  he  has  not 
formed  a  fixed  opinion  as  to  the  guilt  of  the  defendant  himself.  Weston 
v.  Coimnonwealth,  251. 

JURISDICTION. 

1.  On  an  appeal  of  the  case  by  the  wife,  under  a  plea  of  coveiture, 
to  a  declaration  charging  the  husbahd  and  wife  jointly,  judgment  can 
not  be  entered  for  want  of  the  appellant^s  appearance  when  the  case  is 
called  for  trial.     Qottld  v.  McFall,  66. 

2.  The  court  is  warranted  in  entering  judgment  against  a  married 
woman  only  when  the  proof  required  by  the  statute  is  made.     lb. 

3.  Under  the  act  of  6th  of  May,  1832, "P.  L.,  501,  and  its  supplement  of 
18th  of  April,  1865,  P.  L.  34,  lateral  railroads,  whether  single  or 
double  track,  can  not  be  built  of  greater  width  than  twenty  feet.  Pitts- 
burgh National  Bank  of  Commerce  v.  Shoenberger  et  al.,  95. 

4.  As  a  greater  width  than  twenty  feet  is  expressly  prohibited  by  the 
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original  act  of  1832,  the  width  becomes  a  jurisdictional  fact  which  may 
be  taken  advantage  of  at  any  stage  of  the  proceedings.    lb. 
6.  Seven  is  the  number  of  viewers  required  to  assess  damages.  lb. 

6.  The  Act  of  20th  of  April,  1869,  P.  L.  82,  confeiring  on  the  Courtof 
Common  Pleas  of  any  county  jurisdiction  to  change  the  name  of  any 
corporation  within  the  county  upon  notice  having  been  given  to  the 
Auditor  General  of  the  application  to  change  the  name  applies  to 
religious  corporations,  and  is  not  repealed  by  the  Act  of  29th  of  April, 
1874,  P.  L.  73.    In  re  First  Presbyterian  Church  of  Bloantfield,  166. 

7.  The  Court  of  Common  Picas  has  jurisdiction  of  an  action  by  the 
County  against  the  Clerk  of  the  Court  of  Quarter  Sessions  of  the  Peace 
to  recover  fees  belonging  to  the  county  which  he  has  collected  and 
which  he  has  not  paid  over.    Rowand  v.  County  of  Allegheny,  809. 

8.  Under  the  provisions  of  the  Act  of  14th  of  Slay,  1874,  P.  L.  160,  en- 
titled :  **  An  Act  to  provide  for  the  custodv  of  insane  persons  charged 
with  and  acquitted  or  convicted  of  crime,"  the  court  or  law  jud^  of  the 
county  only  in  which  the  prisoner  was  convicted  has  jurisdiction  to 
appoint  a  commission  for  the  removal  of  a  prisoner  from  the  peniten- 
tiary to  the  hospital.     County  of  Clarion  v.  Western  Penn.  Hospital,  339. 

9.  The  court  or  law  judge  of  the  county  only  in  which  there  could  be 
a  lawful  trial  of  the  prisoner,  has  jurisdiction  to  appoint  a  commission  for 
the  removal  to  the  hospital  of  one  acquitted  of  a  crime  on  the  ground  of 
insanity.    lb. 

10.  The  jurisdiction  of  the  Orphans'  Court  over  all  matters  of  account 
between  guai*dian  and  ward  is  exclusive.  Lewis  and  Parker  v.  Brown- 
ing and  Wife,  493- 

See  Crimes,  8.     Commonwealth  v.  Balph,  365. 

See  Orphans'  Court.    Appeal  of  W.  W.  Winton^  387. 

JUSTICE  OF  THE  PEACE, 

1.  On  an  appeal  from  a  Justice  of  the  Peace  by  the  wife,  under  a 
plea  of  coveture  to  a  declaration  charging  the  husband  and  wife  jointly, 
judgment  can  not  be  entered  for  want  of  the  appellant's  appearance 
when  the  case  is  called  for  trial.     Qould  v.  McFall,  66. 

2.  Where  a  defective  recognizance  has  been  entered,  the  appellant  may 
be  permitted  to  perfect  it,  or  if  without  fault  of  his  he  has  been  pre- 
vented fiT)m  appealing  from  the  judgment  of  a  justice  by  the  act  of  the 
latter,  an  appeal  maylje  allowed  nunc  pro  tunc  if  asked  for  in  reasona- 
ble time.    Mcllhaney  v.  Holland,  634. 

.3.  In  tliis  case  no  recognizance  was  entered.  No  security  was  given  or 
offered.  The  omission  so  to  do  was  not  caused  by  any  act  of  the  jus- 
tice. There  was  no  eiTor  in  refusing  to  permit  him  to  give  security 
nearly  two  ycare  thereafter  and  in  dismissing  the  appeal.     lb. 

LAND. 

1.  Where  a  vendee  under  articles  of  sale,  who'by  their  terms  is  entitled 
to  immediate  possession  of  the  premises,  takes  possession  but  fails  to  pay 
the  purchase  money  within  the  time  fixed  for  payment  by  the  articles, 
the  vendor  may,  after  such  time  has  expired,  re-take  possession  if  he 
can  obtain  it  peaceably,  and  if  he  do  so,  the  vendee  cannot  recover 
fix)m  him  in  ejectment  without  paying  or  tendering  the  purchase  money. 
Bell  et  al.  v.  Clark,  92. 

2.  If  the  remedy  of  specific  performance  is  possible  at  the  commence- 
ment of  a  suit  by  a  vendee,  ana  whilst  the  action  is  pending  the  vendor 
in  any  way  renders  the  remedy  impracticable,  the  court  will  not  compel 
the  plaintiff  to  bring  an  action  at  law,  but  will  do  full  justice  by  decree- 
ing  a  recoveiy  in  damages.    Head  v.  Meloney  et  a/.,  99. 

LANDrX)RD  AND  TENANT. 

Where  a  lease  contained  a  clause  authorizing  a  confession  of  judg- 
ment in  ejectment  for  non  payment  of  rent  and  the  tenant  failed  to  pajr 
the  rent,  and  a  judgment  was  confessed  for  the  amount  due,  and  a  wnt 
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of  haberi  facias  possessionem  was  issued,  and  under  it  the  sheriff  ejected 
the  tenant  and  delivered  possession  of  the  premises  to  the  landlord,  the 
tenant  could  not  maintain  an  action  for  the  malicious  use  or  abuse  of 
civil  process.    Beams  v.  Pancoast,  42. 

LATERAL  RAILROAD. 

1.  Under  the  act  of  5th  of  May,  1832,  P.  L.  501,  and  its  supplement 
of  18tii  of  April,  1865,  P.  L.  34,  lateral  railroads,  whether  smgle  or 
double  track,  can  not  be  built  of  greater  width  than  twenty  feet.  FiUs- 
burgh  National  Bank  of  Commerce  v.  Shoenberger  et  al,.,  95. 

2.  As  a  greater  width  than  twenty  feet  is  expressly  prohibited  by  the 
original  act  of  1832,  the  width  becomes  a  jurisdictional  fact  which  may 
be  taken  advantage  of  at  am^  stage  of  t^e  proceedings.    lb. 

3.  Seven  is  the  number  oi  viewers  required  to  assess  damages,     lb, 

LEASE. 
See  Landlord  and  Tenant.    Beams  v.  Pancoast,  42. 
See  Orphans'  Court.     W.  W.  Winton's  Appeal,  387. 

LEGACY. 

A  legacy  given  for  any  valuable  consideration  is  entitled  to  prefer- 
ence over  general  legacies  on  deficiency  of  assets  to  pay  all.  Mary  A. 
Harper's  Appeal,  243. 

LEGISLATURE,  CONTESTED  ELECTION  OF  MEMBER  OF. 
See  Contested  Elections.    In  re  Contested  Election  of  McNeill,  235. 

LEGISLATURE,  POWER  OF. 
See  Corporations,  3.    Pittsburgh  &  Lake  Erie  B.  B.  Co.  v.  Jones  and 
Wife,  204. 

LIBEL. 

1.  Any  malicious  publication,  written,  printed  or  painted,  which  by 
words  or  si^s  tends  to  expose  a  person  to  contempt,  ridicule,  hatred 
or  degradation  of  character  is  a  libel,  and  the  person  libelled  may  re- 
cover damages,  imless  it  be  shown  that  the  publication  was  true,  or  that 
it  was  justinably  made.     Neeb  v.  Hope,  145. 

2.  Malice  is  an  essential  element  in  an  action  for  libel,  but  it  is  malice 
in  a  special  and  technical  sense,  which  exists  in  the  absence  of  lawful 
excuse,  and  where  there  may  be  no  spite  or  ill-will  or  disposition  to  in- 
jure others.  Whenever  a  wilful  and  unprivileged  publication  is  made, 
having  the  other  qualities  of  a  libel,  legal  malice  may  be  inferred.    lb. 

3.  Where  one  published  words  which  injured  the  reputation  of  another 
he  must  be  taken  to  have  intended  the  consequences  naturally  resulting 
therefrom,  and  the  question  whether  he  acted  maliciously  or  not  should 
not  be  left  to  the  jury  unless  the  occasion  be  privileged,     lb. 

4.  It  is  a  matter  ot  law  for  the  court  to  determine  whether  the  occasion 
of  writing  that  which  would  othei*wise  be  actionable  repels  the  infer- 
ence of  malice,  and  thus  constitutes  it  a  privileged  communication.  If 
it  be  a  privileged  communication  and  there  is  no  intrinsic  or  extrinsic 
evidence  of  malice,  it  is  the  duty  of  the  court  to  direct  a  nonsuit  for  the 
defendant.  If,  however,  the  communication  contains  expressions  which 
exceed  the  limits  of  privilege,  such  expressions  are  evidence  of  malice 
and  the  case  must  be  given  to  the  jury.    lb. 

5.  Compensation  for  the  injury  done  to  the  plaintiff's  reputation  is  the 
le^al  measure  of  damages  to  wnich  he  is  entitled  in  an  action  for  libel. 
It  IS  for  the  jury,  not  for  the  court,  to  determine  whether  the  defendant 
shall  pay  exemplaiy  damages  even  where  there  is  evidence  of  malice. 
It  is  eiTor  for  the  court  to  charge  that  the  defendant  is  liable  in  punitive 
damages  if  the  publication  is  found  to  be  libelous,    lb. 

6.  If  a  respectable  citizen  honestly  believes  and  states,  that  a  candidate 
for  a  public  office  is  guUty  of  official  misconduct  or  is  a  peraon  of  evil 
repute,  in  the  sense  that  it  affects  his  fitness  for  the  office  which  he 
seeks,  such  statement  is  privileged  and  may  be  repeated  by  another  in 
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a  meeting  assembled  to  inquire  into  the  merits  of  the  candidates,  tiioogfa 
it  be  absolutely  false,  and  upon  inquiry  its  f alsitv  might  have  been  as- 
certained, without  being  liable  in  an  action  for  libel ;  for  the  voter  has 
the  ri^ht  to  canvass  and  discuss  the  qualifications  of  the  candidates  who 
seek  his  suflFrage  openly  and  freely.    Briggs  v.  Garrett,  404. 

7.  A  communication  to  be  privileged  must  be  made  upon  a  proper  oc- 
casion, from  a  proper  motive  and  must  be  based  upcn  reasonable  or 
probable  cause.  When  so  made  in  good  faith  the  law  does  not  imply 
malice  from  the  communication  itself  as  in  the  ordinary  case  of  libel. 
Actual  malice  must  be  proved  before  there  can  be  a  recovery,  and  in 
the  absence  of  such  proof  a  nonsuit  should  be  granted.    R. 

8.  Whether  a  communication  be  privileged  or  not,  is  a  question  for 
the  court,  not  for  the  jury.    lb, 

LIEN,  BANKERS'. 

The  doctrine  of  bankers'  liens  is  opposed  by  a  well  established  legal 
principle.    Appeal  of  the  Liggett  Spring  &  Am  Co,,  Limited,  291. 

LIEN,  MECHANICS. 

1.  The  plaintiff  in  a  scire  facias  sur  MechanicsMien  must  show  a 
debt,  that  it  was  contracted  for  work  done  or  material  furnished  for 
or  about  the  construction  of  the  building,  and  that  the  claim  was  prop- 
erly made  and  filed  in  pursuance  of  the  terms  of  the  statute.  It  is 
unnecessary  for  him  to  allege  in  his  claim,  or  affiraiatively  prove,  that 
the  work  was  done  or  the  material  was  furnished  on  the  credit  of  the 
building.  The  burden  is  on  the  defendant  to  prove  any  matter  which 
he  affirms  by  way  of  defence.     Koar  v.  Oill,  488. 

2.  The  plaintin's  books  of  original  entries  are  competent  evidence  of 
the  items  and  the  amount  of  the  debt  claimed,  and  he  may  show  by 
other  evidence  the  other  facts  which  entitle  him  to  recover.    lb. 

LIMITED  PARTNERSHIP. 
See  Banks  and  Banking,  2.    Appeal  of  the  Liggett  Spring  and  Axle 
Co,,  Limited,  291. 

MALICE. 
See  Libel.    Neeb  v.  Hope,  145 ;  Briggs  v.  Garrett,  404. 

MAIJCIOUS  PROSECUTION. 

1.  Where  a  lease  contained  a  clause  authorizing  a  confession  of  judg- 
ment in  ejectment  for  non-payment  of  rent  and  the  tenant  failed  to  pav 
the  rent,  and  a  judgment  was  confessed  for  the  amount  due,  and  awnt 
of  hc^ri  facias  possessionem  was  issued,  and  under  it  the  sheriff  ejected 
the  tenant  and  delivered  possession  of  the  premises  to  the  landlord,  the 
tenant  could  not  maintain  an  action  for  the  malicious  use  or  abuse  of 
civil  process.     Beams  v.  Pancoast,  42. 

2.  In  order  to  sustain  an  action  on  the  case  for  the  malicious  use  or 
abuse  of  civil  process  in  restraining  one  of  his  personal  liberty  or  inter- 
fering with  his  propeity ,  the  plaintiff  must  not  only  allege  in  his  narr 
but  also  prove  on  the  trial  that  the  defendant  had  not  probable  cause 
for  his  prosecution  and  was  actuated  by  malicious  motives.  The  want 
of  probable  cause,  without  malice,  is  not  sufficient ;  so,  where  probable 
cause  appears,  the  motive  for  the  prosecution,  however  malicious,  goes 
for  nothing.    Emerson  v.  Cochran,  619. 

3.  It  is  sufficient  to  rebut  the  inference  of  malice,  arising  from  the 
want  of  probable  cause,  that  an  honest  statement  of  the  facts  were  sub- 
mitted to  an  attorney  at  law  who  advised  that  they  were  sufficient  to 
sustain  an  action,  and  that  the  action  was  brought  on  that  advice.    lb. 

4.  The  offer  to  compromise  aci\il  suit  is  evidence  neither  of  the  want 
of  probable  cause  nor  of  malice.    lb. 

MARRIED  WOMAN. 
See  Husband  and  Wipe.     Gould  v.  McFall,  ^% ;  Noble  v.  Kreuzkamp, 
68;  Hess  v.  Brown,  124;  Shuster  v.  Kaiser  and  Wife,  215. 
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MASTER  AND  SERVANT. 

The  relation  of  Master  and  Servant  exists  where  the  latter  is  employed, 
not  by  tiie  Master  directly,  but  by  an  employee  in  charge  of  a  part  of 
the  Master's  business  with  authority  to  engage  assistants  therein ;  and 
the  fact  that  the  subordinate  employee  receives  compensation  propor- 
tioned to  the  work  done  does  not  alter  the  case.  Rummell,  Administror- 
tor,  V.  DUworthy  Porter  S  Co.,  Limited,  3-43. 

MECHANICS'  LIEN. 

The  plaintiff  in  a  scire  facias  sur  ^lechanics'  lien  must  show  a  debt, 
that  it  was  contracted  for  work  done  or  material  furnished  for  or  about 
the  construction  of  the  building,  and  tliat  the  claim  was  properly  made 
and  filed  in  pursuance  of  the  statute.  It  is  unnecessary  for  him  to 
allege  in  his  claim  or  affirmatively  prove,  that  the  work  was  done  or 
the  material  was  furnished  on  the  credit  of  the  building.  The  burden 
is  on  the  defendant  to  prove  any  matter  which  he  affii'ms  by  way  of 
defence.    Noar  v.  Oill,  488. 

MERGER. 

A  mortgage  does  not  necessarily  merge  or  become  extinct  by  being 
united  in  the  same  person  with  the  fee.  When  a  person  becomes 
entitled  to  an  estate  subject  to  a  charge  for  his  own  benefit,  he  may 
take  the  estate  and  keep  up  the  charge.  The  question  in  such  case  is 
upon  the  intention,  actual  or  presumed,  of  the  persons  in  whom  the 
estates  are  united.     Bryar^s  Appeal,  81. 

See  Will.  6.     William  A.  Springer's  Appeal,  274. 

MORTGAGE. 

1.  A  conveyance  of  land  with  an  agreement,  condition  or  stipulation 
incorporated  therein  that  on  payment  of  money  the  same  shall  become 
null  and  void  or  cease  and  determine  or  become  of  no  effect,  or  that 
the  estate  granted  shall  be  re-conveyed,  is  a  mortgage ;  and  the  form  of 
the  defeasance,  if  in  writing,  is  immaterial.  Pearce  and  wife  v.  Wilson 
el  a/.,  14. 

2.  A  mortgage  whose  consideration  in  whole  or  in  part  is  the  stiffing  of 
a  prosecution  for  a  conspiracy  to  defraud,  and  for  embezzlement  as  a 
bank  officer,  is  void.    lb. 

3.  The  ninth  section  of  the  Criminal  Procedure  Act  (Act  of  March 
31st,  1860),  does  not  authorize  the  settlement  of  a  prosecution  for  con- 
spiracy to  defraud  a  bank  and  its  depositors  or  of  one  for  embezzle- 
ment as  a  bank  officer.    lb, 

4.  A  deed,  otherwise  absolute  on  its  face,  containing  a  clause,  *'  Sub- 
ject, nevertheless,  to  the  right  of  redemption  of  the  property  by  tlie 
grantor,"  is  a  mortgage.    Jiullon  cl  al.  v.  Leminon  et  al.,  56. 

o.  The  right  of  redemption  in  the  mortgagor  may  be  enforced  in  an 
action  of  ejectment.  In  such  cases  it  is  the  duty  of  the  juiy,  under 
the  direction  of  the  judge,  sitting  as  a  chancellor,  to  ascertain  how 
much  the  mortgagee  m  possession  has  realized  from  the  rents,  issues, 
and  profits,  fi  they  find  he  has  received  enough  to  pay  the  sum 
secured,  a  general  verdict  for  the  plaintiff  should  be  rendered ;  if  not, 
a  conditional  or  special  verdict  should  be  found  in  such  form  that,  upon 
payment  of  the  residue,  the  mortgagor  may,  without  unnecessiuy  delay, 
obtain  possession  of  the  premises.    lb, 

6.  A  purchaser  of  land  from  an  assignee  in  bankruptcy,  subject  to  a 
mortgage  given  by  the  bankrupt,  takes,  as  respects  the  bankrupt,  his 
equity  of  redemption  and  nothing  more.  If  he  afterwards  purchases 
the  mortgage  and  sells  the  lana  under  a  judgment  recovered  on  the 
mortgage,  and  he  himself  becomes  the  purchaser,  the  wife's  right  of 
dower  is  divested  by  the  sale.    Bryar''s  Appeal,  81. 

7.  A  mortgage  does  not  necessarily  merge  or  become  extinct  by  being 
united  in  the  same  person  with  the  fee.  When  a  person  becomes  en- 
titled to  an  estate  subject  to  a  charge  for  his  own  benefit,  he  may  take 
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the  estate  and  keep  up  the  charge.  The  question  in  such  case  is  upon 
the  intention,  actual  or  presumed,  of  the  persons  in  whom  the  estates 
are  united.    lb, 

8.  Where  a  mortgagee  satisfies  his  mortgage  and  admits  ^at  the 
debt  is  paid,  leaving  the  bond  secured  by  the  mortgagee  unsatisfied,  there 
being  in  fact  a  bmance  of  the  debt  secured  thereby  unpaid,  and  he 
afterwards  assigns  the  jud^ent  entered  on  said  bond  to  the  wife  of  the 
defendant,  she  or  her  legal  representatives  will  be  entitled  to  partici- 
pate in  the  distribution  of  the  fund,  arising  from  an  assi^ee^s  sale  of 
real  estate,  purchased  by  her  at  said  sale,  upon  which  3iis  judgment 
was  a  lien,  although  she  had  united  with  her  husband  in  a  general  war- 
rantee deed  in  fee  simple  for  said  land  to  the  party  as  whose  property 
it  was  sold  by  the  assi^ee,  it  not  appearing  that  any  one  in  interest 
acted  upon  the  said  admission  of  the  mortgagee.  Hughes  to  use,  &c.,  v 
Torrence  et  a/.,  611. 

MUNICIPAL  CORPORATION. 

1.  The  Act  of  18th  of  May,  1871,  providing  that  whenever  the  coun- 
cils of  the  Ci^  of  Pittsburgh  desire  to  re-grade  or  re-pave  any  street, 
and  the  cost  of  the  original  grading  or  paving  was  paid  bv  the  propeity 
holders,  the  matter  shall  be  referred  to  viewers  appointed  in  pursuance 
to  the  act  to  inquire  and  report  to  councils  whether  the  improvement  is 
of  local  or  genenU  benefit,  or  partly  local ;  and  if  they  report  that  it  is 
in  whole  or  m  part  a  local  benefit,  mey  shall  designate  the  district  to  be 
benefited  thereby,  and  the  proportion  to  be  paid  by  the  district  benefited, 
and  further,  to  apportion  the  local  assessments  among  the  property 
holders  of  the  djstnct  in  proportion  to  the  benefit  supposed  to  be  con- 
ferred by  the  improvement  is  unconstitutional,  being  in  conflict  with 

.    Section  1,  Article  IX.,  of  the  Constitution.  Appeal  of  Protestant  Orphan 
Asylum  of  Pittsburgh,  135. 

2.  When  the  adjacent  property  has  paid  the  original  cost  of  grading 
or  paving  a  street  in  a  city  it  has  fully  paid  for  allits  local  advanta^s, 
and  it  cannot  thereafter  be  charged  for  maintenance  and  repairs.     Tb, 

3.  Where  a  propeity  owner  has  well  and  properly  set  curbstones  in 
front  of  his  propei-ty,  at  his  own  expense,  on  the  proper  line,  in  accord- 
ance with  the  style  in  common  use,  and  they  are  in  good  order  and 
repair,  the  expense  of  replacing  them  with  others  can  not  be  provided 
by  an  assessment  upon  his  property.    Richard  Wistar  v.  Philadelphia, 

NEGUGENCE. 

1.  Contributory  negligence  in  any  degree  on  part  of  the  plaintiff  will 
prevent  recovery  in  an  action  for  damages.     Monongahela  CUy  v. 

Fischer,  9. 

2.  Where  a  railroad  company  contracts  for  the  construction  of  its 
road  with  one  who  ap'ees  to  do  all  the  work  few:  a  stipulated  price,  re- 
taining to  itself  no  oirection  or  authority  as  to  the  means  to  be  employed 
by  the  contractor  to  perform  the  work,  the  company  is  not  liable  for 
damages  resulting  from  his  nerfigence,  for  the  contractor  is  exercising 
an  independent  employment.  Ildmundson  v.  The  Pittsburgh,  McKees- 
port  <fc  Youghiogheny  U,  E.  Co.,  316. 

3.  A  Master  must  provide  and  maintain  reasonably  suitable  instruments 
and  means  to  carry  on  his  business  so  that  his  seiTant  may  perform  his 
duties  with  relative  sirfety  and  without  exposure  to  dangers  not  reason- 
ably incident  to  his  employment.  Bummell,  Administrator,  v.  Diiworth, 
Porter  &  Co,,  Limited,  343. 

4.  The  scope  of  duty  within  which  a  servant  is  entitled  to  protection  is 
to  be  defined  by  what  he  was  employed  to  perform,  and  by  what,  with  the 
knowledge  and  approval  of  his  employer  he  actualfy  did  perform, 
rather  than  by  the  verbal  designation  of  his  position.    lb, 

6.  A  servant  who  has  had  a  full  and  fair  oppoitunity  of  becommgac- 
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quainted  with  the  risk  of  his  situation,  and  who  has  made  no  complaint 
to  his  Master  as  to  a  danger  to  which  he  is  exposed,  but  continues  to 
work  voluntarily,  notwithstanding  die  same,  must  be  held  to  have  as- 
sumed for  himself  the  risk  of  the  ii^ury  to  t^e  danger  to  which  he  is 
exposed.    lb. 

6.  A  boy  was  engaged  to  work  on  a  train  of  Pollers  in  a  spike  mill,  after 
having  been  at  wort:  a  few  days  he  was,  while  fulfilling  Ms  duty,  caught 
by  the  cogs  of  the  rollers,  drawn  in  and  hurt;  a  board  protection  ex- 
tended alon^  the  roUei's,  but  stopped  short  of  tiie  point  at  which  the  boy 
had  to  stand  to  perform  pai*t  of  nis  work  about  the  rollers ;  had  the 
boai*d  extended  three  feet  further  than  it  did  he  could  have  done  his 
work  in  safety : 

Udd^  there  was  sufficient  CAddence  of  ne^li^ence  on  the  part  of  the 
employer  and  mill  owner  to  require  the  subnussion  of  the  case  to  the 
jury.    lb. 

7 .  If  an  employer  takes  reasonable  care  to  provide  a  safe  room  for  his 
employees  to  work  in,  it  is  all  the  law  requires  of  him,  and  if  an  em- 
ployee has  knowledge  that  the  room  is  unsafe,  and  in  the  course  of  his 
employment  continues  to  use  it  Avithout  notifying  his  employer  of  its 
unsafe  condition,  and  without  asking  him  to  repair  or  remedy  it,  he 
voluntarily  accepts  the  risk,  and  cannot,  in  case  of  injury  from  such 
cause,  recover  damages  therefor.     Wannamaker  et  al.  v.  Burke,  423. 

8.  An  employer  is  not  to  be  held  to  a  rule  wliich  would  prevent  the 
possibility  of  an  accident.  To  leave  a  small  hole  in  the  floor  useful  for 
the  purposes  for  which  the  room  is  used,  and  not  in  the  ordinary  line 
of  travel,  partially  unprotected  for  a  few  days  while  changes  and  re- 
pairs in  the  room  are  being  made,  is  not  evidence  of  such  negligence 
as  would  enable  an  employee,  assisting  in  making  the  chiuiges,  to 
recover  for  injuries  sustained  by  fallinff  into  said  hole.    lb. 

9.  So  long  as  a  railroad  company  makes  it  safe  for  the  public  to  cross 
its  road  on  Sie  public  highway  by  gates,  watchmen  or  other  means,  it 
may  run  its  trams  at  any  rate  of  speed  over  such  crossings ;  but  if  it 
neglects  to  use  every  precaution  necessary  for  the  safety  of  the  public, 
no  moderation  or  slowness  of  speed  will  excuse  its  neglect.  PennsyU 
vaniaR.  R.  Co.  v.  Coon,  430. 

10.  Negligence  is  want  of  ordinary  c^ure  under  the  circumstances.  No 
fixed  rule  of  duty  applicable  to  all  cases  can  be  established.  When  the 
standard  of  duty  shifts  not  according  to  any  certain  rule,  but  with  the 
facts  and  circumstances  developed  at  the  trial,  what  constitutes  negli- 
gence cannot  be  determined  by  the  court,  but  must  be  submitted  to  the 
jury.  When  a  dutv  is  defined  a  failure  to  perform  it  is  negligence,  and 
may  be  so  declared  by  the  court.    lb. 

1 1 .  Where  machinery  is  held  together  by  two  clamps,  which  are  im- 
proper appliances  and  make  the  use  of  the  machineiy  dangerous,  and  one 
of  these  clamps  breaks,  and  the  engineer  continues  to  inin  the  machineiy 
with  but  one  clamp,  which  renders  the  use  of  the  machinery  more  dan- 
gerous, and  this  afterwards  breaks  and  injures  a  workman,  engaged  in 
Uie  same  general  business,  the  employer  is  not  responsible ;  for  the 
proximate  cause  of  the  injury  was  the  carelessness  of  the  engineer, 
who  was  a  fellow  servant  of  the  injured  man,  in  running  his  engine 
when  it  was  dangerous.    Philadelphia  Iron  and  Steel  Co.  v.  Davis,  697. 

NONSUIT. 

1.  Upon  a  motion  for  a  nonsmtthe  truth  of  the  plaintiff  ^s  testimony  and 
such  inferences  of  fact  as  a  ]ury  may  lawfully  draw  from  the  facts  testi- 
fied to  must  be  conceded.  McQrann  v.  The  Pittsburgh  &  Lake  Erie  R.  R, 
Co.,  171. 

2.  Where  the  plaintiff  brings  an  action  of  covenant  upon  a  written 
contract  under  seal  and  files  ms  narr  containing  counts  which  are  in- 
congruous and  inconsistent  with  each  other,  and  on  the  trial  he  offers 
his  contract  alone,  as  his  only  evidence,  upon  motion  by  the  defendant 
ho  should  be  nonsuited.    Middleton  v.  Stone,  589. 
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NOTES  AND  BILLS. 

See  Bills  Ain>  Notes. 
NOTICE. 

1.  The  appointment  of  a  trustee  under  a  will  of  the  decedent  vice 
one  removed,  by  the  Orphans'  Court,  without  notice  to  all  the  parties  in 
interest,  will  be  revokea  on  the  petition  of  a  party  in  interest,  who  had 
no  notice,  without  any  other  cause  than  want  of  notice  being  shown. 
Lancaster  and  MirUzer^s  Appeal,  624. 

2.  When  a  trustee  is  appointed  by  the  Orphans'  Court,  without  notice 
to  all  the  parties  in  interest,  a  party  in  interest  who  had  no  notice  is  not 
estopped  from  petitioning  the  court  for  the  removal  of  said  trustee  by 
reason  of  (a)  the  lapse  oi  five  months  since  the  appointment,  or  (b)  the 
receipt  fix)m  said  trustee  of  income  due.    75. 

3.  All  parties  in  interest  in  a  proceeding  in  the  Orphans'  Court  are 
entitled  to  notice  of  every  petition  or  motion,  not  grantable,  of  course, 
as  provided  by  the  statutes.    lb. 

NUISANCE. 

When  through  the  oonstmction  of  a  railroad  bridge  the  travel  upon 
a  public  highway  is  obstructed,  such  obstruction  is  a  public  nuisance 
and  the  injury  to  the  owner  of  a  feny  whose  landing  is  at  the  terminus 
of  said  highway  can  not  maintain  a  private  action  for  sudi  obstiiiction, 
his  injury,  though  greater  in  degree,  being  of  the  same  character  as 
that  suffered  by  the  public  at  large.  JPMsburgh  <fc  Lake  Erie  B.  R, 
Co.  V.  Jones  and  wife,  204. 

ORPHANS'  COURT. 

1.  A  testator  devised  a  farm  to  his  son  Henry,  subject  to  the  follow- 
ing condition :  **  Further,  I  will  that  my  two  sons,  Henry  and  Joseph, 
pa^  to  my  wife,  delivered  in  the  bushel,  one  third  of  all  the  ^rain  tney 
raise  on  the  farms  during  her  lifetime."  Held  (a)  that  the  bequest  to 
the  wife  is  a  charge  upon  the  farm ;  (6)  that  therefore  the  Orphans' 
Court  has  jurisdiction  to  enforce  the  payment  of  the  legacy.  Henry 
Sjiringer's  Appeal,  228. 

2.  G  leased  to  O  the  right  to  mine  a  million  tons  of  coal  from  his  land 
and  covenanted  in  the  lease  that  if  he  **  should  ffrant  any  other  lease  to 

mine  coal  in  any  of  such  land O  should  have  tiie  first  refusal 

of  any  such  lease  or  leases."  O  afterwards,  with  the  assent  of  G  in 
writing,  assigned  said  lease  to  W.  C.  &  Co.  One  of  the  firm  of  W.  C. 
&  Co.  subsequently  died.  The  surviving  membei*s  of  the  firm  and  the 
administi*ator  of  the  deceased  member  of  said  firm  ti-ansf erred  the  lease 
to  G,  inserting  the  following  clause  in  the  instiimient  transferring  it : 
*•  It  is  understood  that  the  parties  of  the  first  part  do  not  part  with  any 

grior  rights  of  leasing  mentioned  in  the  G  lease."  G  died  testate,  and 
is  executors  afterwards  executed  a  lease  to  J  without  first  having  made 
a  tender  of  it  to  the  surviving  members  of  W.  C.  &  Co.  The  surviving 
members  of  W.  C.  &  Co.  presented  their  claims  to  the  Orphans'  Court 
for  damages  for  breach  of  the  said  covenant  of  G  to  O,  a^nst  the 
estate  of  G,  and  claimed  the  right  to  participate  in  the  distnbution  of 
the  fund  in  the  hands  of  the  executors  of  G. 

Held  (a).  That  the  Orphans'  Court  did  not  have  jurisdiction  to  enter- 
tain the  claim;  (h)  That  the  right  of  "refusal"  was  an  inseparable 
incident  of  the  lease— a  personal  right  that  could  be  exercised  only  by 
the  lessee  himself  as  tenant  of  £e  demised  premises ;  (c)  That  the 
surviving  assignees  of  the  lease  had  no  right  to  demand  that  anysubse- 
quent  lease  should  be  first  tendered  to  them.  Appeai  of  W.  W,  Win- 
Urn,  387. 

3.  The  Orphans'  Court  does  not  have  jurisdiction  in  the  distribution  of 
the  funds  of  an  estate  to  entertain  a  claim  for  damages  arising  from 
the  acts  of  the  executors  of  that  estate.    76. 

4.  Only  tho89  who  claim  through  the  decedent  as  creditors,  legateeB, 
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or  next  of  kin,  have  any  standing  in  a  proceeding  for  distribiitiou  in 
the  Orphans'  Court,    lb, 

6.  Tne  jurisdiction  of  thfe  Orphans'  Court  over  all  matters  of  account 
between  guardian  and  ward  is  exclusive.  Lewis  A  Parker  v.  Browning 
and  wif^,  493. 

6.  Although  a  ^ardian  may  have  made  a  private  settlement  with  his 
ward,  on  his  amvin^  at  age,  he  may  still  iii  a  proper  case,  within  a  reason- 
able time,  be  required  to  file  and  settle  his  account  in  the  Orphans' 
Court.  If,  however,  such  settlement  shall  have  been  made  in  good  faith 
and  on  full  deliberation,  is  full  and  fair,  is  accompanied  by  a  full  re- 
lease executed  under  no  mistake  or  misapprehension,  and  has  been 
acquiesced  in  by  the  parties,  it  may  be  treated  as  a  waiver  of  the  legal 
right  to  an  account  in  the  Orphans'  Coui-t,  and  its  terms  may  be  enforced 
in  the  Common  Pleas  as  other  contracts  are  enforced,    lb. 

7.  A  ward  cannot  impeach  such  a  settlement  and  release,  as  having 
been  procured  by  artifice,  misrepresentation  and  fi*aud,  in  an  action  in 
the  Common  Pleas  as^ainst  those  with  whom  his  money  has  been  invested 
by  his  guai*dian.  If  the  settlement  and  release  is  repudiated,  resort 
must  be  had  to  the  Orphans'  Court.    lb, 

8.  Equity  would  compel  the  use  of  the  guardian's  name  for  the  benefit 
of  his  wainj  in  an  action  instituted  by  him  against  those  with  whom  the 
guardian  liad  invested  his  money.     lb. 

9.  The  appointment  of  a  trustee  under  a  will  of  the  decedent  vice  one 
I'emoved,  by  the  Orphans'  Court,  without  notice  to  all  the  parties  in 
interest,  will  be  revoxed  on  l^e  petition  of  a  party  in  interest,  who  had 
no  notice,  without  any  other  cause  than  want  of  notice  being  shown. 
Lancaster  and  Mintzer^s  Appeal,  624. 

10.  When  a  trustee  is  appointed  by  the  Orphans'  Court,  without  notice 
to  all  the  parties  in  interest,  a  party  in  interest  who  had  no  notice  is  not 
estopped  from  petitioning  the  court  for  the  removal  of  said  trustee  by 
reason  of  (a)  the  lapse  of  five  months  since  the  appointment,  or  (6)  the 
receipt  from  said  trustee  of  income  due.    lb, 

11.  All  parties  in  interest  in  a  proceeding  in  the  Orphans'  Court  are 
entitled  to  notice  of  eveiy  petition  or  motion,  not  grantable,  of  course, 
as  provided  by  the  statutes,    lb, 

PARTNERSHIP. 

1.  The  joint  purchase  of  land  by  two  persons  does  not  make  them 
partners  in  the  legal  acceptation  of  that  term.  Such  joint  purchase  does 
not  ffive  the  one  power  to  indorse  for  both,  nor  to  accept  a  draft  of  the 
vendor  in  payment  of  the  purchase  money  of  said  land.  Schaeffer  v. 
Fowler,  451. 

2.  A  creditor  of  a  partnership  is  at  liberty  to  orove  the  fact  of  the  ]^art- 
nership,  as  he  alleges  it  to  be,  without  regara  to  the  manner  in  which 
parties  have  arranged  their  afiaii*s  between  themselves.  He  is  not  con- 
cluded by  their  wntten  conti*act  or  agreement  as  to  the  relation  they 
sustain  to  each  other.    Beed,  Crane  &  Co,  v.  Kremer  &  Co.,  482. 

3.  Even,  if  in  fact  there  be  no  partnership,  one  is  liable  as  a  partner, 
if  he  represents  to  another  that  he  is  a  partner,  and  thus  obtains  goods 
from  him  for  the  partnership.    lb, 

4.  The  fact  that  there  is  a  pai-tnership  may  be  established  by  the 
several  admissions  of  all  those  who  are  alleged  to  compose  it,  or  by  the 
admissions  of  one  and  the  acts  and  declarations  of  the  others,     lb. 

6.  A  and  B  entered  into  articles  of  co-partnership  to  cany  on  the 
publishing  business.  A  was  largely  indebted  to*  B  and  others,  which 
indebtedness  it  was  agreed  between  them  A  should  pay  out  of  the  profits 
of  the  business,  after  the  expenditure  of  sufficient  to  keep  up  the  stock, 
and  each  partner  had  drawn  a  stipulated  sum  each  month.  It  was  also 
agreed  between  them  that  after  the  debts  of  B  were  paid,  the  stock  on 
hand  and  all  of  B's  stock  and  fixtures  were  to  be  equally  divided,  or  the 
value  thereof  credited  to  each.    A  induced  B  to  advance  enough  to  pay 
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C,  o^e  of  B^s  said  creditors.  A  failed  to  pay  B  and  some  otiiers.  On 
dissolution  of  the  partnership  B  took  all  tne  stock  and  fixtures,  and 
claimed  credit  against  them  for  the  amount  due  him  by  A,  and  also  for 
the  amount  he  had  advanced  to  pay  C.  ffeld^  reversing  the  court  below, 
that  B  was  entitled  to  be  paid  in  full  for  the  amount  advanced  to  pay  C, 
and  that  he  was  entitled  to  his  pro  rcUa  share  witii  A^s  said  other  credit- 
ors on  the  said  amount  A  owed  him.     ZelVs  Appeal,  532. 

6.  A.,  B.  and  C.  were  partners  in  the  banking  business.  C.  was  the 
managing  partner.  B.  having  some  reason  to  suspect  that  C.  was  act* 
inff  unfairly  toward  himself  and  A.,  refused  to  continue  the  business 
umess  he  was  indemnified  against  any  loss  that  might  be  sustained  by 
reason  of  C.^s  conduct.  A.  mereupon  agreed  to  become  responsible  to 
B.  for  the  acts  and  omissions  of  C,  and  executed  and  delivered  a  bond 
to  B.  to  so  indemnify  him.  It  was  afterward  discovered  that  C.  bad, 
both  before  and  after  the  delivery  of  the  bond,  drawn  from  the  cor- 
respondents of  the  firm,  and  appropriated  to  his  own  use,  lar^  sums 
of  money.  These  sums  C.  aftei'waixl  partially  repaid,  by  makmg  pay- 
ments to  said  correspondents,  without  designating  or  making  appro- 
priation as  to  which  overdrafts,  those  befoi*e  or  those  after  the  oond  of 
mdenmity,  the  payments  should  be  applied. 

Held,  (a)  That  while  the  exercise  of  the  utmost  good  faith  is  expected 
between  partnei-s,  the  failure  on  patt  of  B.  under  the  circumstances  to 
communicate  to  A.  the  fact  of  a  discrepancy  on  part  of  C.  known  to  him, 
was  no  defence  to  an  action  on  the  bond  of  A.  (b)  That  the  payments 
on  the  overdrafts  by  0.  must  be  appropriated  to  the  earliest  fi^t,  and  so 
on  in  order,  (c)  A.  could  not  have  these  payments  applied  to  the  over- 
drafts, since  his  bond  of  indenmity  leaving  those  overdrafts  before  his 
said  bond  unpaid,  (d)  That  it  was  of  no  legal  consequence  that  A.  and 
B.  were  partners.    Pardee  v.  MarkU,  548. 

7.  One  partner  cannot  maintain  an  action  on  the  case  against  his  co- 
partners for  damages,  to  which  he  himself  would  be  liable  to  contribute, 
for  breach  of  contract  by  the  partnei*ship ;  nor  can  he  maintain  any 
other  action  against  his  co-partners  for  a  partnership  tnmsaction,  the 
partnership  accounts  being  unsettled,  except  a  bill  in  equity,  or  an 
action  of  account  render.     Crow  v.  Qreen  et  cU.,  637. 

See  Limited  Partnership.    Appeal  of  the  Liggett  Spring  &  Axle  Co,^ 
Limited,  291. 
PERSONAL  RIGHT. 

An  agreement  to  sell  certain  real  estate,  **  binding  in  favor  of  the 
vendee  and  his  heirs  and  against  the  vendor  and  his  heirs,^^  may  be 
shown  by  parol  evidence  to  have  been  intended  by  the  parties  thereto 
to  be  a  personal  privilege  to  the  vendee  and  his  heirs,  excluding  the 
right  in  the  vendee  to  assign  said  agreement,  as  a  part  of  the  actual 
agreement,  omitted  by  the  scrivener  mrough  mistake,  from  the  written 
contract.  HyTidman  v.  Hogsett  et  a/.,  643. 
See  Orphans'  Court,  2.  Appedl  of  W,  W,  Winton,  887. 
PLEADING. 

1 .  A  jury  was  sworn  upon  an  indictmenjt  for  murder,  and  by  the  con- 
sent of  the  prisoner  was  allowed  to  separate  over  night  before  the  case 
had  been  opened  to  the  jury ;  the  next  day,  the  court  regarding  this  as 
an  irregularity  which  me  prisoner's  consent  could  not  cure,  ordered 
the  discharge  of  the  jury  and  the  empanelling  of  another ;  the  prisoner 
objected  to  the  empanelling  of  the  new  jury,  and  pleaded  foimer 
ieopardy,  which  pie  A  the  court  overruled.  JBfeld  Ta)  that  the  plea  should 
Wve  been  sustained,  (b)  That  the  separation  oi  the  jury  did  not  give 
rise  to  such  an  absolute  necessity  as  would  iustify  the  discharge,  for  if 
the  trial  had  resulted  in  a  conviction  of  an  offence  less  than  capital,  the 
separation  would  not  have  been  a  fatal  error.  Bilands  v.  Commofi' 
weaiih,  1. 

2.  The  defendant  procured  a  restraining  order  from  the  District 
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Court  of  the  United  States,  and  thus  i*esti*ained  the  sheriflf  from  replevy- 
ingthe  goods  claimed,  the  sheriff  made  no  return  to  his  writ : 

Held,  (a)  That  the  fad  that  the  sheriff  was  resti-ained  by  the  defend- 
ant from  taking  the  goods  was  not  a  bar  to  the  action,  (b)  That  the  lack 
of  a  return  by  the  sheriff  did  not  constitute  a  defence  for  the  reason 
that  there  was  a  general  appeai*ance  by  the  defendant,  (c)  That  the 
action  of  replevin  being  not  a  mei*e  proceeding  in  rem,  but  also  a 
proceeding  in  personam,  the  plaintiff  in  the  ease  was  entitled  to  recover 
damages  to  the  full  value  of  the  property,  and  also  for  its  detention. 
Maier  V.  Warden,  Frew  A  Co.,  300. 

3.  An  adjudication  of  bankruptcy  and  a  composition  with  creditors 
is  not  a  bar  to  an  action  of  replevin  by  one  for  goods  pledged  to  him 
by  the  defendant  as  security  for  a  loan  to  another ;  neither  is  it  a  bar  to 
an  action  by  a  creditor  whose  name  and  amount  due  him  was  not  con- 
tained in  the  statement  of  the  debtor  produced  at  the  meeting  in  which 
the  resolution  effecting  the  composition  was  passed.    lb. 

4.  A  creditor's  bill  may  be  maintained  against  the  directors  of  an  in- 
solvent corporation  for  mismanagement  of  its  affaii's. 

Where  a  creditor's  suit  has  been  brought  against  the  directoi*s  of 
an  insolvent  corporation  to  which  the  assignee,  for  the  benefit  of  credi- 
tors of  the  same  has  been  made  a  party  defendant,  the  pendency  of  the 
suit  is  a  good  plea  in  abatement  to  an  action  at  law  subsequentlv 
brought  for  the  same  cause  by  the  assignee  in  the  name  of  the  bank 
against  the  directors.     Warner  v.  Hopkins,  328. 

6.  All  matters  recited  in  the  declaration  by  way  of  inducement  or 
charged  therein  to  have  been  done  or  committed  by  the  defendant  so  far 
as  they  are  not  wholly  irrelevant  must  be  accepted  as  true  upon  de- 
murrer to  the  declaration  by  the  defendant.     Wildee  v.  McKee,  335. 

6.  The  plaintiff  in  his  declaration  aveiTed  that  he  was  by  profession  a 
teacher,  that  the  defendants  conspired  with  their  confederates  to  ruin 
him  in  his  profession  and  in  pursuance  and  in  execution  of  their  said 
conspiracy  maliciously  spoke  and  published  of  him  in  his  profession  as 
teacher,  words  (set  forth  at  length  with  innuendoes)  which  imputed  to 
him  the  want  of  integiitv  and  capacity,  mental  and  moi*al,  followed  by 
an  averment  of  special  damage : 

Held,  that  it  was  error  to  sustain  a  demurrer  to  the  sufficiency  of  the 
declaration.    lb. 

7.  A  common  law  action  can  be  maintained  a^inst  a  corporation  for 
an  injury  done  to  private  pn^rty  in  the  exercise  of  the  nght  of  emi- 
nent domain.    Pennsylvania  A.  R.  Co.  v.  Duncan,  352. 

8.  Where  the  legal  right  is  vested  in  a  trustee  all  actions  at  law 
which  affect  the  ti-ust,  must  be  brought  in  his  name.    lb. 

9.  Where  the  plaintiff  biings  an  action  of  covenant  upon  a  written 
contract  under  seal  and  files  nis  narr  containing  counts  which  are  in- 
congruous and  inconsistent  with  each  other,  and  on  the  trial  he  offers 
his  contract  alone,  as  his  only  evidence,  upon  motion  by  the  defendant 
he  should  be  nonsuited.    Mtddleion  v.  Stone,  589. 

10.  Under  a  narr  setting  out  three  distinct  and  independent  kinds  of 
liability,  inconsistent  with  each  other,  the  plea  of  covenants  performed 
with  leave  could  not  of  itself  admit  the  deiepdant's  liability.    lb. 

11.  In  order  to  sustain  an  action  on  the  case  for  the  malicious  use  or 
abuse  of  civil  process  in  restraining  one  of  his  personal  liberty  or  inter- 
fering with  his  property,  the  plaintiff  must  not  only  allege  in  his  narr 
but  also  prove  on  the  trial  that  the  defendant  had  not  probable  cause 
for  his  prosecution  and  was  actuated  by  malicious  motives.  Emerson 
V.  Cochran.  619. 

12.  One  partner  cannot  maintain  an  action  on  the  case  against  his  co- 
partner for  damages,  to  which  he  himself  would  be  liable  to  contribute, 
for  breach  of  contract  by  the  partnership ;  nor  can  he  maintain  any 
other  action  against  his  copartners  for  a  partnership  transaction,  the 
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partnership  accounts  being  unsettled, except  a  bill  in  equity  or  an  action 
of  account  render.     Crow  v.  Qreen  et  a/.,  637. 
PLEDGE. 

1.  The  pledge  to  a  bank  of  negotiable  securities  for  an  antecedent  debt 
not  being  founded  upon  a  present  valuable  consideration,  is  to  be  taken 
subject  to  the  equities  subsisting  between  the  pledgor  and  third 
parties.     Appeal  of  the  Liggett  Spring  S  Axle  Co.,,  Limited,  291. 

2.  A  pledgee's  title  to  negotiable  bonds,  he  being  the  bona  fide  holder 
of  them  for  value,  is  good  against  all  the  world.  Crow  v.  Green  et 
al,,  637. 

3.  Where  one  pledges  negotiable  bonds,  as  collateral  security  for  a 
loan  made  to  him  by  another,  and  deposits  the  same  in  bank  for  him,  for 
which  the  bank  issues  a  certificate  of  deposit  to  the  pledgee,  setting  out 
the  ownership  of  the  bonds  in  the  pledgee,  the  bsiiik,  in  an  action  of 
replevin  agamst  it  by  the  pledgee,  is  estopped  from  contradicting  its 
certificate  to  the  pledgee  and  setting  up  ownership  in  another,  for  the 
possession  of  the  oank  is  the  possession  of  the  pleagee.    lb, 

PRACTICE. 

1.  The  court  will  not  construe  a  written  contract  where  the  pails  in 
dispute  are  expressed  in  words  that  have  no  well  defined  meaning. 
Such  words  create  an  ambiguity  and  their  construction  becomes  a  mixed 
question  of  law  and  fact  in  which  the  court,  and  jf  necessary  the  jury, 
must  have  the  aid  of  scientific  men.    Ford  et  al.  v.  Buchanan,  31. 

2.  A  proper  case  stated  is  made  when  all  the  facts  are  agi'eed  upon 
by  the  parties,  and  the  court  is  asked  to  declai'e  the  law  upon  such  ad- 
mitted facts.    lb. 

3.  A  case  stated  in  which  there  is  one  essential  fact  in  dispute  will  be 
quashed.    lb. 

4.  A  judgment  given  by  a  justice  of  the  peace  against  a  manned 
woman  in  a  joint  action  against  the  husband  and  wife  is  void,  unless 
the  record  shows  that  the  debt  for  which  the  suit  was  brought  was  con- 
tracted by  the  wife,  and  incuiTcd  for  articles  necessary  for  the  support 
of  the  family  of  said  husband  and  wife.     Gould  v.  McFall,  66. 

0.  On  an  appeal  of  the  case  by  the  wife,  under  a  plea  of  coverture, 
to  a  declaration  charging  the  husband  and  wife  jointly,  judgment  can 
not  be  entered  for  want  of  the  appellant's  appearance  when  the  wise 
is  called  for  trial.    lb. 

6.  The  court  is  warranted  in  entering  judgment  against  a  manied 
woman  only  when  the  proof  required  by  the  statute  is  made.    lb. 

7.  If  the  remedy  of  specific  performance  is  possible  at  the  com- 
mencement of  a  suit  by  a  vendee,  and  whilst  the  action  is  pending  the 
vendor  in  any  way  renders  the  remedy  impracticable,  the  comt  wiU  not 
compel  the  plaintifif  to  bring  an  action  at  law,  but  will  do  full  justice 
by  aecreeing  a  recoveiy  in  damages.     Heady.  Meloney.  99. 

8.  It  is  not  sufficient  for  the  defendant  to  declare  in  his  affidavit  of 
defence  that  he  has  accounted  for  and  paid  over  the  sum  claimed,  and 
is  not  indebted  to  the  plaintiff  in  any  amount.  McCracken  v.  First 
Reformed  Presbyterian  Congregation,  f07. 

9.  Where  the  defence  set  up  in  an  affidavit  of  defence  is  payment 
pure  and  simple,  it  must  be  stated  with  particularity  as  to  the  true 
amoimt  and  manner  of  payment,  and  also  the  person  or  persons  to  or 
by  whom  the  same  was  made.     lb. 

10.  The  answering  of  the  points  of  the  parties  in  the  general  charge 
is  condemned  as  misleading  to  the  jury,  not  complying  with  the  Act  of 
Assembly,  and  imposing  great  labor  on  the  Supreme  Court.  HuddU- 
Stan  and  wife  v.  West  Bellevue  et  al.,  110. 

11.  Whether  the  transfer  of  property  by  a  husband  to  his  wife  is  a  gift, 
or  whether  it  is  a  prnx^hase  by  the  married  woman  on  her  own  credit, 
without  any  separate  estate  to  support  it,  is  a  question  for  the  jury. 
ffess  V.  Brown,  124. 


Digitized  by  VjOOQIC 


INDEX.  685 

12.  Where  the  testimony  is  direct,  positive,  clear  and  precise  that  a 
receipt  in  full  of  all  demaQds  was  procure<^  only  by  means  of  falsehood 
asserted  as  truth  bj  the  party  procuring  the  receipt,  a  question  of  fraud 
in  fact  is  then  raised  a^nst  the  validity  of  .the  receipt  which  it  is  the 
function  of  the  jury,  and  not  of  the  court,  to  determine.  McOrann  v. 
PUtsburgh  &  Lake  Erie  R.  B.  Co.,  171. 

18.  miether  or  not  due  diligence  is  used  in  making  inquiry  for  the  resi- 
dence or  place  of  business  of  the  maker  or  indorser  of  a  note,  is  in  most 
cases  a  mixed  Question  of  law  and  fact ;  the  court  must  state  the  law  to 
the  jury  accoraing  to  the  circumstances  as  they  appear,  but  the  jury 
must  determine  the  fact.     Oxnard  v.  Vamunij  193. 

15.  A  valid  reservation  of  a  question  of  law  on  the  trial  of  an  issue 
of  fact  must  be  a  question  of  law  solely.  The  facts  must  be  found  by 
the  jmT  or  a^eed  upon  by  the  parties.     Buckley  v.  Duff's  Sons,  223. 

16.  To  au^orize  the  court  to  enter  judgment  non  oostaiUe  veredicto 
the  record  must  show  the  point  and  the  facts  on  which  it  arises.     lb, 

17.  The  specific  reseiTation  should  be  made  a  matter  of  recoixl  at 
the  time  of  the  reservation,  the  omission  to  do  so  is  not  cured  by  a 
statement  of  the  reservation  in  the  opinion  of  the  court  filed  on  enter- 
ing judgment.    The  opinion  of  the  court  is  no  part  of  the  record,     lb. 

18.  The  Supreme  Court  has  power  to  issue  a  writ  of  certiorari  to  re- 
move from  the  Cpm-t  of  Quarter  Sessions  a  pending  indictment  into  the 
Supreme  Court,  and  to  send  it  down  to  another  county  for  trial,  and,  if 
necessary,  before  one  of  the  judges  of  the  Supreme  Court.  Common- 
wealth  V.  Balph  et  al.,  365. 

19.  Whether  a  conununication  be  privileged  or  not,  is  a  question  for 
the  court,  not  for  the  jury.     Briggs  v.  Garrett,  404. 

20.  Where  none  of  the  essential  facts  in  a  case  are  in  dispute,  the  de- 
fendant has  the  right  to  call  upon  the  court  to  declare  the  law  in  relation 
thereto,  and  to  mrect  the  jury  as  to  what  verdict  they  shall  render. 
Wannamaker  v.  Burke,  423. 

21.  The  report  of  a  Referee  imder  the  Act  of  May  14th,  1874,  must 
state  separately  and  distinctly  the  findings  of  fact  and  the  conclusions 
of  law.    Harris  v.  Hay,  562. 

22.  The  findings  must  state  the  facts  with  the  cert^nty,  precision 
and  fullness  of  a  special  verdict.    lb, 

23.  Where  the  foundation  of  the  plaintifTs  claim  is  a  written  instru- 
ment, it  is  the  duty  of  the  court  to  declare  its  meaning.  Mtddleton  v. 
Stone,  589. 

24.  Where  a  defective  recoj^izance  has  been  entered  the  appellant 
may  be  permitted  to  perfect  it,  or  if  without  fault  of  his  he  has  been 
prevented  from  appealing  from  the  judgment  of  a  justice  by  the  act  of 
the  latter,  an  appeal  may  be  allowed  nunc  pro  tunc  if  asked  for  in 
a  i*easonable  time.    McHhaney  et  al,  v.  Holland,  634. 

PRACTICE  IN  SUPREME  COURT. 

See  Errors  and  Appeals. 
PREFERRED  CREDITORS. 

1.  A  legacy  given  for  a  valuable  consideration  is  entitled  to  prefer- 
ence over  general  legacies  on  deficiency  of  assets  to  pay  all.  Mary  A. 
Harper's  Appeal,  243. 

2.  A  creditor  who  advances  money  to  pay  a  debt  of  his  debtor  is 
entitled  to  a  preference  for  the  money  so  advanced,  as  against  creditors 
standing  on  the  same  footing,  as  the  party  paid  in  the  distribution  of 
tiie  property  provided  by  contract  between  said  creditor  and  debtor  for 
the  payment  of  the  debt«  of  the  said  debtor.    ZeWs  Appeal,  533. 

PRINCIPAL  AND  SURETY. 

1.  Giving  a  definite  extension  of  time  to  the  maker  of  a  note  upon 
consideration  of  interest  paid  in  advance  by  him  without  the  assent  of 
an  indorser  will  release  him  from  liability.  Siebeneck  v.  Anchor  Sav- 
ings Bank,  187. 


Digitized  by  VjOOQIC 


G86  INDEX. 

2.  The  burden  of  showing  that  the  indorser  assented  to  sndi  exten- 
sion of  time  is  on  the  partjr  seeking  to  charge  him.    lb, 

3.  An  indorser  cannot  be  held  liable  if  a  bank,  upon  the  promise  of 
its  president  to  an  indorser  to  use  his  influence  to  secure  for  the  maker 
of  a  note  forbearance  or  temporary  indulgence  on  condition  that  the 
note  be  redeemed  as  fast  as  possible,  ^ves  to  the  maker  definite  exten- 
sion of  time  without  the  assent  of  the  mdorser.     lb, 

4.  A  parol  promise  to  indemnify  one,  if  he  will  go  security  for  a 
third  person,  is  within  the  Statute  of  Frauds  and  Perjuries.  Nugent  v. 
Wolfe,  471. 

5.  Where  the  leading  object  of  the  promise  or  agreement  is  to  be- 
come guarantor  or  surety  to  the  promisee  for  a  debt  for  which  a  third 
party  is  and  continues  to  be  primarily  liable,  the  agreement  whether 
made  before  or  after,  or  at  the  time  of  the  promise  of  the  principal,  is 
within  the  statute  and  not  binding  unless  evidenced  by  writing.  On 
the  other  hand  when  the  leading  object  of  the  promise  is  to  subserre 
some  interest  or  purpose  of  his  own,  notwithstanding  the  effect  is  to 
pay  or  discharge  the  debt  of  another,  his  promise  is  not  within  the 
statute.    lb. 

6.  The  question,  whether  each  particular  case  comes  within  the 
statute  or  not  depends  not  on  the  consideration  for  the  promise,  but  on 
the  fact  of  the  original  party  remaining  liable,  coupled  with  the  absence 
of  any  liability  on  pait  of  the  defendant  or  his  property,  except  such 
liability  arises  from  his  express  promise.    lb, 

7.  llie  special  promise  to  answer  for  the  debt  of  another  within  the 
meaning  of  the  Statute  of  Frauds  and  Perjuries  must  be :  (a)  A  col- 
lateral and  not  an  ^original  undertaking,     (b)  Independently  of  the 


debt  or  liability  of  the  third  party,  there  must  be  a  good  consideration 
for  the  collateral  agi*eement.  (c)  The  debt  of  the  third  person  must 
continue,  which  it  does  not  where  the  creditor  gives  up  nis  claim  on 
his  original  debtor  and  accepts  the  new  promise  in  lieu  thereof,  (d)  If 
the  debt  of  the  third  person  continue,  the  promisee  cannot  receive  a 
bond  or  pledge  of  a  fund  as  security  from  the  debtor  for  the  payment 
of  the  debt.    lb, 

8.  A.,  B.  and  C.  were  partners  in  the  banking  business.  C. 
was  the  managing  partner.  B.  having  some  reason  to  suspect  that 
C.  was  acting  unfairly  toward  himself  and  A.,  refused  to  continue  the 
business  unless  he  was  indemnified  against  any  loss  that  might  be 
sustained  by  reason  of  C's  conduct.  A.  thereupon  agreed  to  become 
responsible  to  B.  for  the  acts  and  omissions  of  C,  and  executed  and 
delivered  a  bond  to  B.  to  so  indemnify  him. 

9.  It  was  afterward  discovered  that  C.  had,  both  before  and  after  the 
delivery  of  the  bond,  drawn  fi-om  the  correspondents  of  the  firm,  and 
appropriated  to  his  own  use,  lar^e  sums  of  money.  These  sums  C. 
afterward  partially  repaid,  by  making  payments  to  said  correspondents, 
without  designating  or  making  appropriation  as  to  which  overdrafts, 
those  before  or  those  after  the  bond  of  indemnity,  the  payments  should 
be  applied. 

Held,  (a)  That  while  the  exercise  of  the  utmost  good  faith  is  expected 
by  partners,  the  failure  on  part  of  B.  under  &e  circumstances  t<» 
communicate  to  A.  the  fact  of  a  discrepancy  on  part  of  C.  known  to 
him,  was  no  defence  to  an  action  on  the  bond  of  A.  (b\  That  the  pay- 
ments on  the  overdrafts  by  C.  must  be  appropriated  to  tne  earliest  first, 
and  so  on  in  order,  (c)  A.  could  not  have  tnese  payments  applied  to 
the  overdrafts,  since  his  bond  of  indemnity  leaving  those  overdrafts 
before  his  said  bond  unpaid,  (d)  That  it  was  of  no  legal  consequence 
that  A.  and  B.  were  partners.     Pardee  v.  Markle,  648. 

10.  Where  there  are  items  of  debt  and  credit  in  a  running  account, 
and  the  intention  of  the  debtor  at  the  time  of  making  the  payments  to 
specifically  apply  them,  is  not  shown  either  by  woi^cfi,  acts  or  circuiii- 
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stances,  they  will  be  appropriated  to  the  discharge  of  the  items  first 
due  in  tiie  order  of  the  account.    Ih, 

PRIVILEGED  COMMUNICATIONS. 
See  Libel.    Neeh  v.  Hope^  145 ;  Briggs  v.  Garrett^  404. 

PROBABLE  CAUSE. 

The  offer  to  compromise  a  civil  suit  is  evidence  neither  of  the  want 
of  probable  cause  nor  of  malice.    Emerson  v.  Cochran,  619. 

PROXIMATE  CAUSE. 
See  Negligence,  11.    Philadelphia  Iron  &  Steel  Co.  v.  DaiHs,  597. 

RAILROAD. 

1.  Under  the  Act  of  5th  of  May,  1832,  P.  L.,  501,  and  its  supplement 
of  18th  of  April,  1865,  P.  L.,  34,  lateral  railroads,  whether  single  or 
double  track,  can  not  be  built  of  greater  width  than  twenty  feet.  Pitts- 
burgh National  Batik  of  Commerce  v.  Shoenberger  et  al.,  95. 

2.  As  a  greater  width  than  twenty  feet  is  expressly  prohibited  by  the 
original  Act  of  1832,  the  width  becomes  a  jurisdictional  fact  which  may 
be  taken  advantage  of  at  any  stage  of  the  proceedings.     lb. 

3.  Seven  is  the  number  or  viewers  required  to  assess  damages.    lb. 

4.  The  8th  Section  of  the  16th  Article  of  the  Constitution  of  Pennsyl- 
vania includes  all  coi*porations  falling  within  the  terms  of  the  amend- 
ment of  1857,  to  the  constitution  and  also  to  those  falling  within  the 
terms  of  the  Act  of  May  3d,  1855,  P.  L.,  423.  Pennsylvania  B.  B.  Co, 
V.  Duncan,  352. 

5.  The  Pennsylvania  Railroad  Company  derives  its  authority  to  build 
the  branch  railroad  fi*om  the  western  side  of  the  Schuylkill  river  to  Fif- 
teenth street,  Philadelphia,  from  the  Act  of  May  16th,  1857,  P.  L.,  519. 
It  is  therefore  subject  to  the  Act  of  May  dd,  1855,  if  not  to  the  amend- 
ment of  1857.    lb. 

6.  The  Pennsvlvania  Railroad  Company  accepted  as  part  of  its  charter 
the  Act  of  April  15th,  1868,  and  so  became  subject  to  tne  constitutional 
amendment  of  1857,  and  as  a  consequence  to  die  legislative  power  of 
the  General  Assembly.    lb. 

7.  The  power  of  the  Constitutional  Convention  to  amend  the  charter 
of  a  corporation  was  the  same  as  that  of  the  General  Assembly .     lb. 

8.  The  Pennsylvania  Railroad  Company  had  at  the  adoption  of  the 
Constitution  of  1874  no  vested  charter  rights  which  would  prevent  its 
becoming  subject  to  the  provisions  of  the  8th  Section  of  the  16th  Article 
of  said  Constitution.    /&.• 

9.  In  the  location  and  construction  of  a  railroad  the  Act  of  19th  of 
February,  1849,  P.  L.,  83,  prohibits  the  coi-poration  from  passing 
through,  inter  alia,  any  dwelbng  house  in  the  occupancy  of  the  owner 
or  ownei*s  thereof  without  his,  her,  or  their  consent.  Ihis  necessarily 
includes  such  curtilage  connected  therewith  as  is  necessary  for  its 
reasonable  enjoyment  as  a  dwelling  house  for  the  owner  and  his  family, 
Siaifl  and  Given' s  Appeal,  516. 

10.  The  exact  extent  of  curtilaffe  cannot  be  defined  by  any  arbitrary 
rule.  As  each  case  arises,  the  riffht  of  the  owner  and  occupier  of  the 
dwelling  house  against  hostile  location  of  a  i-ailroad  must  be  deter- 
mined by  a  consideration  of  what  is  necessary  for  a  reasonable  and 
proper  enjoyment  of  the  house,  as  a  residence,  in  view  of  its  location 
and  surroundings.    lb. 

RECEIPT. 

1.  Where  the  face  of  a  receipt  shows  merely  that  the  plaintiff  re- 
covered only  what  he  was  entitled  to  recover,  effect  of  the  impeaching 
fact  of  fraud  in  procuring  the  receipt  cannot  be  taken  away  bjr  the 
theory  that  the  plamtiff  must  first  restore  something  that  was  not  given 
him  by  the  terms  of  the  receipt  before  he  can  maintain  an  action.  Mc- 
Grann  v.  Pittsburgh  &  Lake  Erie  B.  B.  Co..  171. 
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2.  It  is  competent  for  a  paity  giving  a  receipt  in  full  to  testify  that 
he  was  induced  to  give  said  receipt  by  the  belief  of  a  falsehood  actually 
asserted  as  true  by  the  party  to  whom  the  receipt  was  given,  and  that 
by  reason  of  his  belief  that  the  falsehood  was  true  it  was  his  judgment 
that  he  could  not  recover  any  other  claims  he  might  have  against 
said  party.  He  may  not,  however,  testify  that  this  judgment  was 
based  upon  professional  advice  given  upon  the  subject.    lb. 

3.  The  state  of  the  party's  finances  at  the  time  he  gave  the  receipt  in 
full  is  not  material  as  to  the  question  of  imposition  or  fraud  pi-acticed 
upon  him  in  procuring  the  receipt.    lb, 

4.  An  agreement  obtained  by  a  son  from  his  mother,  who  was  im- 
paired in  body  and  mind,  by  reason  of  age  when  it  was  executed,  tiiat 
she  would  take  annually  a  small  sum  of  money  in  lieu  of  her  legacy, 
and  that  took  from  her  a  competence  which  was  her  sole  reliance,  and 
left  her  insufficient  to  supply  the  common  necessaries  of  life,  will  not 
conclude  her  in  a  proceeding  to  enforce  the  payment  of  her  legacy. 
Henry  Springer^s  Apj^cU^  228. 

5.  While  a  receipt  m  full  is  not  conclusive,  yet  it  ia  prima  facie  evi- 
dence of  a  settlement,  and  should  only  be  set  aside  for  weighty  reasons, 
especially  after  the  lapse  of  years.    Harris  v.  Hat/,  662. 

RECOGNIZANCE. 

Where  a  defective  recognizance  has  been  entered,  the  appellant  may 
be  permitted  to  perfect  it.    McRhaney  v.  Holland^  634. 

REFEREE. 

1.  The  report  of  a  Referee  under  the  Act  of  May  14th,  1874,  must 
state  separately  and  distinctly  the  findings  of  fact  and  the  conclusions 
of  law.     Harris  v.  Hay^  662. 

2.  The  finding  must  state  the  facts  with  the  certainty,  precision  and 
fullness  of  a  special  verdict.    lb. 

3.  The  judgment  entered  upon  the  report  of  the  Referee  in  this  case 
is  set  aside,  for  the  reason  that  the  report  is  not  even  a  substantial 
compliance  with  the  Act  of  Assembly.    lb. 

REPLEVIN. 

1.  The  action  of  replevin  lies  for  the  property  of  one  person  in  the 
jjossession  of  another,  whether  the  claimant  ever  nad  possession  or  not, 
and  whether  his  property  be  absolute  or  qualified,  provided  he  has  the 
right  of  possession.    Miller  v.  Warden,  Frew  &  Co.,  800. 

2.  The  defendant  procured  a  restraining  order  from  the  District 
Court  of  the  United  States,  and  thus  resfi-ained  the  Sheriff  from  i*e- 
ple^'ying  the  goods  claimed,  the  sheriff  made  no  return  to  his  writ : 

Held,  (a)  That  the  fact  that  the  sheriff  was  restrained  by  the  defend- 
ant from  taking  the  goods  was  not  a  bar  to  the  action.  (6)  That  the 
lack  of  a  return  by  the  sheriff  did  not  constitute  a  defence  for  tlie 
reason  that  there  was  a  general  appearance  by  the  defendant,  (c)  That 
the  action  of  replevin  being  not  a  mere  proceeding  in  rem,  but  also  a 
proceeding  in  personam,  tlie  plaintiff  in  the  case  was  entitled  to  recover 
damages  to  the  full  value  of  the  property,  and  also  for  its  detention.  lb. 

8.  An  adjudication  of  bankniptcy  and  a  composition  with  creditors 
is  not  a  bar  to  an  action  of  replevin  by  one  for  goods  pledged  to  him 
by  the  defendant  as  security  for  a  loan  to  another ;  neither  is  it  a  bar  to 
an  action  by  a  creditor  whose  name  and  amount  due  him  was  not  con- 
tained in  the  statement  of  the  debtor  produced  at  the  meeting  in  which 
the  resolution  effecting  the  composition  was  passed.     lb. 

4.  A  pledgee^s  title  to  negotiable  bonds,  he  being  the  bona  fide  holder 
of  them  for  value,  is  good  against  all  the  world.  Oibson  v.  Lenharty 
Receiver,  624. 

RESERVATION  OF  A  QUESTION  OF  LAW. 

1.  A  valid  reservation  of  a  question  of  law  on  the  trial  of  an  issue  of 
fact  must  be  a  question  of  law  solely.  The  facts  must  be  found  by  the 
jury  or  agi-eed  upon  by  the  paities.    Btickhy  v.  Duff  A  Sons,  223. 
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2.  To  authorize  the  court  to  enter  judgment  7ion  obstante  veredicto  the 
record  must  show  the  point  and  the  tacts  on  which  it  arises,    lb. 

3.  The  specific  reservation  should  be  made  a  matter  of  record  at  the 
time  of  the  reservation,  the  omission  to  do  so  is  not  cured  by  a  stiUe- 
ment  of  the  reservation  in  the  opinion  of  the  coui*t  filed  on  entering 
judgment.    The  opinion  of  the  court  is  no  part  of  the  record.    lb. 

ROADS. 

Where  township  and  borough  authorities  drain  a  public  road,  the 
drainage  of  which  is  naturally  down  depressions  and  ravines  leaiding 
from  me  road  to  a  river,  by  artificial  gutters  on  each  side  of  the  road 
carrying  the  drainage  past  said  ravines,  which  gutters  are  joined  by  a 
culvert  and  empty  me  whole  drainage  upon  the  land  of  an  individual, 
by  which  his  land  is  damaged,  the  township  or  borough  is  liable  to  him 
for  the  damage  thus  caused.  HudcUeston  and  Wifey.  West  BeUevue,  110. 

See  Streets. 

RULE  IN  SHELLEY'S  CASE. 

1.  A  testator  made  the  following  will :  **  I  also  bequeath  the  balance  of 
my  estate,  real,  personal  and  mixed,  to  my  three  nieces,  share  and 
sliare  alike,  during  their  lives,  and  at  their  death  to  go  to  their  heirs, 
in  equal  amounts  to  all  heirs  living  at  the  time  of  their  death. ^' 

JETeW,  that  the  devisees  took  under  the  rule  in  Shelley's  case,  the  real 
estate  in  fee  simple  and  the  personal  estate  absolutely.  Appeal  of  Coch- 
ins <fc  Harper,  Executors ,  26. 

2.  The  word  heirs  is  always  to  be  presumed  to  have  been  used  by  a 
testator  in  its  technical  sense,  and  is  to  be  regarded'as  a  word  of  limita- 
tion and  not  of  purchase,  unless  it  veiy  cleam  appears  that  it  was  used 
and  intended  by  him  in  some  odier  sense.    lb. 

SALE  OF  LOTS  ACCORDING  TO  PI>OT. 
See  Dedication,  2. 
In  re  Opening  Pearl  street,  665. 

SCIRE  FACIAS. 

1.  Where  a  sctre/jctow  to  revive  a  judgment  is  issued  within  five  years 
from  the  rendition  thereof,  against  the  defendant  therein  only,  and  after 
due  service  judgment  is  entered  against  him,  the  issuing  of  an  alias 
se^e  facias  and  service  thereof  on  the  terre  tenant  withm  five  years 
from  issuance  of  the  original  scire  facias  operates  to  revive  and  con- 
tinue the  lien  of  the  oiiginal  judgment  against  such  terre  tenant. 
Hughes  to  use  v.  Torre7ice,  &c,,  611. 

2.  Where  a  mortgagee  satisfies  his  mortgage  and  admits  that  the  debt 
is  paid,  leaving  the  m>nd  secured  by  the  mortgage  unsatisfied,  there 
being  in  fact  a  balance  of  the  debt  secured  thereby  unpaid,  and  he 
afterwards  assigns  the  judgment  entered  on  said  bond  to  the  wife  of  the 
defendant,  she  or  her  legal  representatives  will  be  entitled  to  partici- 
pate in  the  distiibution  of  the  fund,  arising  from  an  assignee's  sale  of 
real  estate,  purchased  by  her  at  Bsdd  sale,  upon  which  this  judgment 

.    was  a  lien,  although  she  had  united  with  her  husband  in  a  general  war- 
rantee deed  in  fee  simple  for  said  land  to  the  party  as  whose  property 
it  was  80I4  by  the  assignee,  it  not  appearing  that  any  one  in  interest 
had  acted  upon  the  said  admission  01  the  mortgagee.    lb. 
See  Mechanic's  Lien.    Noar  v.  Oill,  488. 

SET-^FF. 

1.  A  set-off  is  in  substance  a  cross  action,  and  a  cross  demand  must  oe 
complete  when  the  action  was  instituted.  A  cause  of  action  incom- 
plete at  the  impetration  of  the  said  writ  of  attachment  is  not  available 
as  a  set-off  in  the  prosecution  of  the  action,  as  if  begun  by  summons. 
Ounnis,  Barritt  &  Co.  v.  Cluff,  612. 

2.  The  defendant  in  an  attachment  under  the  Act  of  March  17th,  1869, 
F.  L.,  8,  after  the  attachment  has  been  dissolved  by  the  court,  and  the 

1  Amerman — 44 
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action  is  continaed,  as  in  a  case  of  summons  for  debt,  cannot  in  said 
action  set  off  the  damages  which  he  has  sustained  by  reason  of  said 
attaclmient.    lb. 
SETTLEMENT. 

1.  The  ninth  section  of  the  Criminal  Procedure  Act  (Act  of  March  81, 
1860),  does  not  authorize  the  settlement  of  a  prosecution  for  conspiracy 
to  defraud  a  bank  and  its  depositors  or  of  one  for  embezzlement  as  a 
bank  oflBlcer.    Pearce  v.  IFtfoow,  14. 

2.  It  is  competent  for  a  party  giving  a  receipt  in  full  to  testify  that  he 
was  induced  to  give  said  receipt  by  the  belief  of  a  falsehood  actually  as- 
serted as  true  by  the  party  to  whom  the  receipt  was  given,  and  that  by 
reason  of  his  belief  that  the  falsehood  was  true  it  was  nis  judgment  that 
he  could  not  recover  any  other  claims  he  might  have  against  said  party. 
He  may  not,  however,  testify  that  this  judgment  was  based  upon  pro- 
fessional advice  given  upon  the  subject.  McOrann  v.  Pittsburgh  &  Lake 
Erie  B.  B,  Co,,  171. 

3.  Although  a  ^ardian  may  have  made  a  private  settlement  with  his 
ward,  on  his  arriving  at  age,  he  mav  still  m  a  proper  case,  within  a 
reasonable  time,  be  required  to  tile  and  settle  his  account  in  the  Orphans' 
Court.  If,  however,  such  settlement  shall  have  been  made  in  good 
faith  and  on  full  deliberation,  is  full  and  fair,  is  accompanied  by  a  full 
release  executed  under  no  mistake  or  misappi^ehension,  and  has  been 
acquiesced  in  by  tiie  parties,  it  may  be  ti'eated  as  a  waiver  of  the  legal 
rignt  to  an  account  in  ^e  Orphans'  Court,  and  its  terms  may  be  enfor^^d 
in  the  Common  PJeas  as  other  conli-act3  are  enforced.  Lewis  S  Parker 
V.  Brouming  and  Wife,  493. 

4.  A  ward  cannot  impeach  such  a  settlement  and  release,  as  having 
been  procured  by  artifice,  misrepresentation  and  fraud,  in  an  action  in 
the  Common  Pleas  against  those  with  whom  his  money  has  been  invested 
by  his  guardian.  If  the  settlement  and  release  is  repudiated,  resort 
must  be  had  to  the  Oi*phan8'  Com1;.    lb, 

SEPARATE  ESTATE. 

See  Husband  and  Wife,  4,  6,  6,  7.    Noble  v.  Kreuzkamp,  68 ;  Hess  v. 
Brown,  124;   Shuster  v.  Kaiser  and  Wife,  215. 
SPECinC  PERFORMANCE. 

1.  If  the  remedy  of  specific  performance  is  possible  at  the  commence- 
ment of  a  suit  by  a  vendee,  and  whilst  the  action  is  pending  tiie  vendor 
in  any  waj  renders  the  action  impracticable,  the  court  will  not  compel 
the  plaintiff  to  bring  an  action  at  law,  but  will  do  full  justice  by  decree- 
ing a  recovery  in  damages.     Head  v.  Meloney  et  al.,99. 

2.  When  a  suit  is  brought  for  specific  perf oiTnance  of  a  contract  to  con- 
vey land,  and  through  the  trespass  of  a  defendant  in  die  suit,  committed 
after  the  bill  has  been  filed,  the  land  is  deteriorated  in  value,  it  is  the 
duty  of  the  plaintiff,  if  he  desire  to  be  compensated  for  such  deteriora- 
tion, to  bring  the  same  to  the  notice  of  the  court  by  supplemental  bill, 
or  otherwise,  and  if  he  do  not  do  so  the  decree  of  the  court  for  specific 
performance  will  estop  him  from  subsequently  maintaining  an  action 
at  law  to  recover  damages  for  the  trespass,    lb, 

STATUTES. 
See  Acts  op  Assembly. 

STATUTE  OF  LIMITATIONS. 

1.  While  the  statute  of  limitations  does  not  exclude  within  its  express 
legal  operation  subjects  which  lie  in  grant  only,  yet  the  courts  will  apply 
the  principles  of  the  said  statutes,  as  an  artificial  inile  of  law,  in  case 
where  such  application  would  tend  to  further  justice,  and  render  titles 
secure,  hence  where  an  adverse  enjoyment  of  a  ground  rent  has  been 
had  for  twenty-oneyears  it  is  the  duty  of  the  court  to  instruct  the  jury 
to  infer  a  grant.     Wallace  et  al.  v.  Fourth  Presbyterian  Church,  164. 

2.  Where  a  person  who  is  entitled  to  a  groundf  rent  for  life  gi*{uits  the 
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fiame  in  fee  by  a  deed  of  trust,  under  the  terms  of  which  he  is  to  con- 
tinue to  receive  the  instalments  of  rent  during  her  life,  such  deed 
and  continued  reception  of  instalments  of  i*ent  will  not  originate  an 
adverse  possession,  but  the  reception  of  rent  will  be  refen^  to  the 
life  estate,    id. 

STREETS. 

1.  In  ciosely  built  up  portions  of  a  citv  it  is  the  duty  of  the  authorities 
to  keep  the  entire  street  in  a  safe  condition,  but  this  is  not  the  rule  as 
regards  country  roads  within  the  territorial  limits  of  a  city.  It  is  suffi- 
cient if  a  portion  of  the  width  of  the  road  is  kept  in  smooth  condition 
and  safe  and  convenient  for  travel.    Mofiongahela  City  v.  Fischer^  9. 

2.  Contributory  negligence  in  any  degree  on  part  oi  the  plaintiff  will 
prevent  recoveir  in  an  action  for  damages.    lb, 

3.  The  Act  of  18th  of  May,  1871,  providing  that  whenever  the  coun- 
cils of  the  City  of  Pittsburgh  desire  to  re-grade  or  re-pave  any  street, 
and  the  cost  of  the  original  grading  or  paving  was  paid  by  the  property 
holders,  the  matter  shall  be  referred  to  viewers  appointed  in  pursuance 
of  the  Act  to  inquire  and  report  to  councils  whether  the  improvement 
is  of  local  or  general  benefit,  or  partly  local ;  and  if  they  report  that  it 
is  in  whole  or  in  part  a  local  benefit,  they  shall  designate  the  district  to 
be  benefited  thereby,  and  the  proportion  to  be  paid  by  the  district  bene- 
fited, and  further,  to  apportion  tlie  local  assessments  among  the  property 
holders  of  the  district  m  proportion  to  the  benefit  supposed  to  be  con- 
ferred by  the  improvement  is  unconstitutional,  being^  in  conflict  with 
Section  1,  Article  IX,  of  the  Constitution.  Appeal  of  Protestant  Orphan 
Asylum  of  Pittsburgh,  136. 

4.  When  the  adjacent  property  has  paid  the  original  cost  of  grading 
or  paving  a  street  in  a  city  it  has  fully  paid  for  all  its  local  advantages, 
ana  it  cannot  thereafter  be  charged  for  maintenance  and  repairs.     lb. 

5.  So  long  as  a  railroad  company  makes  it  safe  for  the  public  to  cross 
its  road  on  the  public  highway  by  gates,  watchmen  or  other  means,  it 
may  run  its  trains  at  any  rate  of  speed  over  such  crossings ;  but  if  it 
neglects  to  use  every  precaution  necessary  for  the  safety  of  the  public, 
no  moderation  or  slowness  of  speed  will  excuse  its  neglect.  Pennsyl- 
vania R,  B.  Co,  V.  Coon,  430. 

6.  When  one  sells  and  conveys  lots  according  to  a  plan  which  shows 
^em  to  be  on  streets,  he  must  be  held  to  have  stamped  upon  them  the 
character  of  public  streets.  This  is  sufficient  to  prove  a  dedication  of 
the  street  to  public  use.     In  re  Opening  Pearl  street,  665. 

7.  Where  a  property  owner  has  well  and  properly  set  curbstones  in 
front  of  his  property  line,  in  accordance  with  the  style  in  common  use, 
and  they  are  in  gooa  order  and  repair,  the  expense  of  replacing  them 
with  otnei*8  cannot  be  provided  by  an  assessment  upon  his  propeily. 
Richard  Wistar  v.  Philadelphia,  604. 

SUPREME  COURT. 
See  Errors  and  Appeals.    Huddleston  and  Wife  v.  West  Bellevue  et 

a/.,  110;  Pennsylvania  R,  R,  Co.  v.   Coon,  430;  Noar  v.  QUI,  488; 

Hyndman  v.  Hogsett,  643. 
See  Contested  Elections.    In  re  Contested  Election  of  McNeill,  235. 
See  Commissioners,  7.     Commonwealth  t.  Ralph,  366. 

TAXATION. 

1.  The  taxing  power  of  this  Commonwealth  is  vested  absolutely  in 
the  le^slature.  When  not  prohibited  by  the  oonstitution,  the  only  Imii- 
tation  m  the  exercise  of  that  power  is  its  own  discretion.  Appeal  of 
Wm.  H.  Brown,  72. 

2.  ''Offices,  posts  of  profit,  occupations  and  trades,^^  are  properly 
within  the  meaning  of  Article  IX.,  Section  8,  of  the  constitution,     lb, 

3.  In  incurring  a  debt,  or  in  increasing  an  existing  indebtedness  of 
the  ^county,  the  county  commissioners  are  not  required  to  look  behind 
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tiie  valuation  of  proper^  established  hv  the  last  preceding  i 
for  the  purpose  of  inquiring  whether  this  valuation  is  upon  an  assess- 
ment, including  items,  not  taxable  property  within  the  meaning  of  the 
constitution,    id. 
TENANTS  IN  COMMON. 

1.  Where  a  tenant  in  common  without  any  authority  from  his  co- 
tenant,  either  written  or  verbal,  enters  into  an  agreement  with  another 
to  lease  the  coal  under  their  land,  which  agreement  is  never  ratified  by 
the  co-tenant,  and  the  party  with  whom  me  agreement  is  made  enters 
upon  the  land  and  makes  permanent  improvements  on  it,  and  is  after- 
wards forcibly  dispossessed  by  the  party  with  wImhu  he  made  the 
agreement,  he  cannot  recover  in  an  action  against  both  tenants  for 
damages  for  his  improvements.    McKinleyfor  use^  Ac.  v.  Feters,  283. 

2.  One  tenant  in  common  has  no  power  to  bind  his  oo-tenant  by  an 
agreement  with  another  to  lease  their  land.    lb. 

TERRE  TENANT. 
See  Scire  Facias,  1.    Hughes  to  use  y.  Torrence  et  cU.,  611. 

TORT. 

For  a  tort  committed  jointly  the  law  will  not  apportion  the  guilt  or 
responsibilitv  of  the  tort-feasors,  but  when  compensatory  damages  are 
clauned  holos  them  all  for  what  the  most  culpable  ought  to  pav.  The 
cost  of  filling  up  a  cut  is  proper  to  be  considered  in  measuring  uie  dam- 
age caused  by  a  washout.  Huddleston  and  Wife  v.  West  Bellevuc  el  al.^ 
110. 

TRESPASS  ON  THE  CASE. 

1.  Trespass  on  the  case  for  consiHracy  to  defame  and  thereby  iniure 
another  in  his  particular  vocation  or  busmess  may  be  maintained  when- 
ever in  pursuance  of  such  unlawful  combination,  means  have  been 
employed  which  tended  to  effectuate  and  to  a  greater  or  less  extent 
accomplished  the  object  of  the  conspirator.    WUdee  v.  McKee  et  al, ,  dS5. 

2.  All  matt.ers  recited  in  the  declaration  bv  wav  of  inducement  or 
charged  therein  to  have  been  done  or  committed  by  the  defendant  so  far 
as  they  are  not  wholly  irrelevant  must  be  aoceptea  as  true  upon  demor- 
rer  to  the  declaration  by  the  defendant.    lb. 

3.  The  plaintiff  in  his  declai*ation  averred  that  he  was  by  profession 
a  teacher,  that  the  defendants  conspired  with  their  confederates  to  ruin 
him  in  his  profession  and  in  pursuance  and  in  execution  of  their  said 
conspiracy  maliciously  spoke  and  published  of  him  in  his  profession  as 
teacher,  words  (set  forth  at  length  with  innuendoes)  whicn  implied  to 
him  the  want  of  integi*ltv  and  capacity,  mental  and  moral,  followed  by 
an  averment  of  special  damage  : 

ffeldf  that  it  was  enx>r  to  sustain  a  demurrer  to  the  sufficiency  of  the 
declaration.    lb. 
TROVER  AND  CONVERSION. 

1.  A.  agreed  to  sell  to  B.  a  mining  property,  the  real  estate  and  ma- 
chinery. B.,  it  was  agreed,  should  nave  the  right  of  possession  and 
the  product  of  the  mine  upon  his  making  the  down  payment,  until  the 
fii*st  payment  should  become  due.  This  payment  was  a  certain  amount 
of  cash  and  notes,  with  secmity  for  the  balance  of  the  purchase  money. 
A.  agreed  to  convey  to  him  the  title  of  the  property,  upon  his  paying 
this  cash  and  secured  notes.  B.  paid  the  down  payment,  took  posses- 
sion of  the  property  and  paid  the  cash  part  of  the  first  payment,  gave 
the  notes,  but  without  the  security  required.  He  continued  in  posses- 
sion, but  not  having  secured  or  paid  the  notes,  the  title  of  the  property 
was  not  conveyed  to  him.  By  an  arrangement  of  B.  with  C,  he  con- 
veyed to  C.  all  of  his  own  individual  property  on  the  premises,  and  C. 
agreed  with  B.  to  get  A.  to  convey  to  him,  C.,  the  title  to  said  mining 
property,  which  A.  did.  B.  then  brought  an  action  of  trover  and  con- 
version against  A.  to  recover  the  value  of  the  personal  property,  the 
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title  of  which  he,  A.,  had  oonyeyed  to  C.  Eeld,  reyeraing  the  oourt 
below,  that  B.  had  no  cause  of  action.    Moarhead  v.  Scqfield^  584. 

2.  To  maintain  his  action,  it  is  essential  for  a  plaintiff  in  trover  and  con- 
version  to  show  that  the  right  of  property  was  in  him  at  the  time  he 
conmienced  his  action.    lb, 

8.  Trover  and  conversion  does  not  lie  where  the  plaintiff  has  the  pos- 
session of  the  property  of  which  the  defendant  has  the  tide,  anddie 
defendant  simply  asserts  his  right  to  dominion  by  a  sale  of  his  title, 
unaccompaniea  by  actual  taking  or  deliveiy  of  possession.    lb, 

TRUSTS. 

1.  Where  a  married  woman  does  business  under  a  deed  of  trust  and 
employs  her  husband  to  act  as  her  a^nt  in  conducting  the  business, 
the  husband  is  not  liable  for  goods  sold  to  him  for  the  ousiness  of  his 
wife  by  a  party  knowing  of  the  deed  of  trust  and  of  his  agency.  No- 
ble v.  Kreuzkamp,  68. 

2.  The  making  and  delivering  to  the  payee  therein  named  as  tnistee  for 
another,  a  check  for  safe  keepmg,  payable  six  months  after  the  death  of 
the  maker,  is  not  sufficient  to  estaolish  a  gift  inter  vivas,  nor  to  create 
a  trast  which  equity  will  enforce.     Appeal  of  Waynesbura  College^  180. 

8.  A  testator  made  the  following  bequest  of  all  his  stocks  and  bonds : 
•'  I  also  give  and  bequeath  all  stocks  and  bonds  to  Mary  A.  Harper. 
The  dividends  derived  from  same  to  be  paid  to  her  by  J.  Morrow  Ar- 
nold whom  I  name  as  trustee  for  said  bonds  and  stocks  as  dividends 
may  accrue  from  time  to  time."  He  also  bequeathed  to  Mary  A.  Har- 
per $10,000  in  cash.  His  will  also  contained  a  bequest  of  $5,000  to 
the  said  Arnold  for  his  services  as  trustee  for  Mary  A.  Harper.  By  decree 
of  distribution  the  bonds  and  stocks  were  awarded  to  Arnold  as  trustee 
for  Mary  A.  Harper.  Upon  final  distribution  the  fund  was  not  sufficient 
to  pay  the  legacies  of  Arnold  and  Mary  A.  Harper :  Held,  (a)  That 
thougn  said  bequest  of  the  stocks  and  bouds  to  Mary  A.  Harper  created 
a  dry  technical  trust  yet  so  long  as  by  a  decree  of  a  court  of  competent 
jurisdiction  the  trust  exists  ana  the  trustee  has  been  awarded  the  secu- 
rities, the  Supreme  Court  will  not  say  that  there  is  not  a  trust  of  some 
kind,  (b)  There  was  therefore  a  consideration  for  the  legacy  of  Arnold 
and  it  is  entitled  to  preference  over  a  general  legacy.  Mary  A,  Ear- 
per'8  Appeal,  243. 

4.  A  legacy  given  for  any  valuable  consideration  is  entitled  to  prefer- 
ence over  fi^eneral  le^icies  on  deficiency  of  assets  to  pay  all.    lb, 

5.  Wor£  in  a  will  merely  expressive  of  a  desire,  recommendation 
and  confidence  are  not  sufficient  lo  convert  a  devise  or  a  bequest  into  a 
trust.    Hopkins  v.  Olunt  et  al.,  287. 

6.  After  an  unqualified  devise  by  the  testator  of  his  property  no  pre- 
catory words  to  his  devisee  can  deieat  the  estate  previously  granted.  lb, 

TRUSTEE. 

1 .  Where  the  legal  right  is  vested  in  a  trustee  all  actions  at  law  which 
affect  the  trust,  must  be  Ijrought  in  his  name.  Pennsylvania  R,  R,  Co. 
V.  Duncan,  852. 

2.  Equity  would  compel  the  use  of  the  guai^dian^s  name  for  the  benefit 
of  his  ward  in  an  action  instituted  by  him  aeainst  those  with  whom  the 
guardian  had  invested  his  money.  Lewis  &  Parker  v.  Browning  and 
Wife,  493. 

8.  The  appointment  of  a  trustee  under  the  will  of  the  decedent  t;ice 
one  removed,  by  the  Orphans'  Court,  without  notice  to  all  the  parties 
in  interest,  Will  be  revoked  on  the  petition  of  a  party  in  interest  who 
bad  no  notice,  without  any  other  cause  than  want  of  notice  being  shown. 
Lancaster  and  Mintzer^s  Appeal,  524. 

VENDOR  AND  VENDEE. 

1 .  Where  a  vendee  under  articles  of  sale,  who  by  their  terms  is  entitled 
to  immediate  possession  of  the  premises,  takes  possession  but  fails  to 
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pay  the  purchase  money  withm  the  time  fixed  for  payment  by  the  arti- 
cles, tiie  vendor  may,  after  such  time  has  expired,  re-take  possession  if 
he  can  obtain  it  peaceably,  and  if  he  do  so,  the  vendee  cannot  recover 
from  him  in  ejectment  without  paying  or  tendering  the  purchase 
money.    Bell  et  al,  v.  Clarke  92. 

2.  If  the  remedy  of  specific  performance  is  jsossible  at  tiie  commence- 
ment of  a  suit  by  a  vendee,  and  whilst  the  action  is  pending  the  vendor 
in  any  way  renders  the  remedy  impracticable,  the  court  will  not  compel 
the  plalntifir  to  bring  an  action  at  law,  but  will  do  full  justioe  by  decree- 
ing a  recovery  in  c&mages.    Head  v.  Meloney  etcU,,  99. 

3.  A.  a^eed  to  sell  to  B.  a  mining  property,  the  real  estate  and  ma- 
chinery. B.,  it  was  agreed,  should  have  the  right  of  possession  and 
the  product  of  the  mine  upon  his  making  the  down  payment,  until  the 
first  payment  should  become  due.  This  payment  was  a  certain  amount 
of  cash  and  notes,  with  security  for  the  balance  of  the  purchase  money. 
A.  agreed  to  convey  to  him  the  title  of  the  property,  upon  his  paying 
this  cash  and  secured  notes.  B.  paid  the  down  payment,  took  posses- 
sion of  the  property  and  paid  the  cash  part  of  the  first  pavment,  gave 
the  notes,  but  without  the  securit^j^  reqmred.  He  continuea  in  posses- 
sion, but  not  having  secured  or  paid  the  notes,  the  title  of  the  property 
was  not  conveyed  to  him.  By  an  arrangement  of  B.  with  C,  he  con- 
veyed to  C.  all  of  his  own  individual  property  on  the  premises,  and  C. 
agreed  with  B.  to  get  A.  to  convey  to  nim,  C,  the  title  to  said  mining  . 
property,  which  A.  did.  B.  then  brought  an  action  of  trover  and  con- 
version against  A.  to  recover  the  value  of  the  personal  property,  the 
title  of  wnich  he.  A.,  had  conveyed  to  C.  Heldy  reversmg  the  ooort 
below,  that  B.  had  no  cause  of  action.    Moorhead  v.  Soqfield^  584. 

See  Bailment.    MiMleton  v.  Stone,  689. 

See  Tenants  in  Ck>MHOK.    McKitUeyfor  use,  &c,  v.  Peters,  283. 

See  Wakranty.     Cleaver  v.  Bullock,  441. 
VERDICT. 

After  a  general  verdict  and  judgment  thereon  against  a  life  insurance 
Association  doing  business  on  the  assessment  plan,  for  a  breach  of  its 
covenants  to  make  levy  and  collect  assessments  on  its  membera  to  pay 
the  plaintiflTs  claim  it  is  error  in  the  court  below  by  order  to  restrict  the 
operation  of  the  verdict,  judgment  and  execution  to  assessments  col- 
lected by  the  association  from  its  members.  Seiteinger  v.  New  Era 
Life  Association,  657. 
VESTED  RIGHTS. 

The  Pennsylvania  Railroad  Company  had  at  the  adoption  of  the 
Constitution  of  1874  no  vested  charter  rights  which  would  prevent  its 
becoming  subject  to  the  provisions  of  tlie  8th  Section  of  the  16th  Arti- 
cle of  said  Constitution.    Pennsylvania  Railroad  Co.  v.  Duncan.  352. 
VIEWERS. 
See  Lateral  Railroad.    Pittsburgh  Nat.  Bank  of  Commerce  v.  Sho- 

enberger  ei  al,,  95. 
WAIVER. 

Although  a  guardian  may  have  made  a  previous  settlement  with  his 
ward  on  his  arriving  at  age,  he  may  still  in  a  proper  case,  within  rea- 
sonable time,  be  required  to  file  and  settle  his  account  in  the  Orphans^ 
Court.  If,  however,  such  settlement  shall  have  been  made  in  good 
faith,  and  on  full  deliberation,  is  full  and  fair,  is  accompanied  by  a  full 
release  executed  under  no  mistake  or  misapprehension,  and  has  been 
acquiesced  in  by  the  parties,  it  may  be  treated  as  a  waiver  of  the  legal 
rignts  to  an  account  in  the  Orphans^  Court,  and  its  terms  may  be  en- 
forced as  other  contracts  are  enforced.  Lewis  A  Parker  v.  Browning 
and  Wife,  493. 

WARRANTY. 

If  one  contracts  to  furnish  mill  machinery  to  another,  to  be  paid  for 
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in  full,  *'  when  the  machinerj  has  been  run  thirty  days  and  proves  sat- 
isfactory," and  after  a  trial  of  four  or  five  days  the  maoMneiy  proves  to 
be  wasteful  of  grain,  and  inadequate  to  do  the  work  for  which  it  was 
sold,  the  purchaser  need  not  allow  further  trial  at  a  loss  of  time  and  a 
waste  of  grain  to  himself.  The  contractor  cannot  recover,  if  the  pur- 
chaser rescinds  the  conti*act  for  this  reason,  and  returns  the  machinery. 
Cleaver  v.  Btdlock,  441. 

WUjL. 

1.  A  testator  made  the  following  will :  **  I  also  bequeath  the  balance 
of  my  estate,  real,  personal  and  mixed,  to  my  three  nieces,  share  and 
share  alike,  during;  their  lives,  and  at  their  death  to  go  to  their  heirs, 
in  equal  amoimts  to  all  heirs  living  at  the  time  of  their  death." 

Held,  diat  the  devisees  took  under  the  rule  in  Shelley^s  case,  the  real 
estate  in  fee  simple  and  the  personal  estate  absolutely^  Appeal  of  Cock' 
ins  &  Harper,  Executors y  26. 

2.  The  word  heirs  is  always  to  be  presumed  to  have  been  used  hj  a 
testator  in  its  technical  sense,  and  is  to  be  re^rded  as  a  word  of  limita- 
tion and  not  of  purchase,  unless  it  very  clearly  appears  that  it  was  used 
and  intended  by  him  in  some  other  sense,    lb. 

8.  A  testator  devised  a  farm  to  his  son  Henry,  subject  to  the  following 
condition :  **  Further,  I  will  that  my  two  sons,  Henry  and  Joseph,  pay 
to  my  wife,  delivei*ed  in  the  bushel,  one  third  of  all  the  grain  they  raise 
on  the  farms  during  her  life."  Held,  (a)  That  the  bequest  to  the  wife 
is  a  charge  upon  the  farms ;  (6)  That  therefore  the  Orphans'  Court 
has  jurisdiction  to  enforce  the  payment  of  the  legacy.  Henry  Springer^s 
Appeal,  228. 

4.  An  agreement  obtained  by  the  son  from  his  mother,  who  was  im- 
paired in  bodv  and  mind,  by  reason  of  age  when  it  was  executed,  that 
she  would  take  annually  a  small  sum  of  money  in  lieu  of  her  legacy, 
and  that  took  from  her  a  competence  which  was  her  sole  reliance,  and 
left  her  insufficient  to  supply  the  common  necessaries  of  life,  will  not 
conclude  her  in  a  proceeainff  to  enforce  the  payment  of  her  legacy.    lb, 

5.  A  testator  made  the  following  bequest  of  all  his  stocks  and  bonds : 
*'  I  also  give  and  bequeath  all  stocks  and  bonds  to  Mary  A.  Harper,  the 
dividends  derived  from  the  same  to  be  paid  to  her  by  J.  Monx)w  Arnold, 
whom  I  name  as  trustee  for  said  bonds  and  stocks  as  dividends  may 
accrue  from  time  to  time."  He  also  bequeathed  to  Mary  A.  Harper 
$10,000  in  cash.  His  will  also  contained  a  bequest  of  $5,000  to  the 
said  Arnold  for  his  services  as  trustee  for  Mary  A.  Harper,  by  decree  of 
distribution  the  bonds  and  stocks  were  awarded  to  Arnold  as  trustee  for 
Mary  A.  Harper.  Upon  final  distribution  the  fund  was  not  sufficient  to 
pay  the  legacies  of  Arnold  and  Mary  A.  Harper.  Held,  (a)  That 
though  said  bequest  of  the  stocks  and  bonds  to  Mary  A.  Harper 
created  a  dry  technical  trast,  yet  so  long  as  by  a  decree  of  a  court  of 
competent  Jurisdiction  the  trust  exists,  and  the  trustee  has  been  awarded 
the  securities,  the  Supreme  Couil;  will  not  say  that  there  is  not  a  trust 
of  some  kind,  (b)  There  was  therefore  a  consideration  for  the  legacy  of 
Arnold,  and  it  is  entitled  to  preference  over  a  general  legacy.  Mary 
A.  Harper^s  Appeal,  243. 

6.  Where  a  testator  devised  a  life  estate  in  a  farm  to  his  widow 
and  in  a  subsequent  clause  of  his  will  devised  the  remainder  in  fee  to 
their  minor  son  and  in  an  intermediate  clause  of  his  will  provided  that 
upon  the  son's  arriving  at  the  ase  of  twenty-one  he  should  have  the 
refusal  of  renting  said  farm  from  nis  mother,  by  paying  her  one-half  of 
eveiything  raised  on  the  fann ;  the  acceptance  of  the  farm  by  the  son 
under  the  terms  of  the  will  does  not  determine  the  life  estate  of  the 
widow  in  the  farm,  nor  is  the  estate  of  the  son  arising  from  the  ac- 
ceptance of  ^e  farm  merged  in  the  fee.  William  A.  Springer'^s  Ap- 
peal, ^i., 

7.  Words  in  a  will  merely  expressive  of  a  desire,  recommendation  and 
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oonfidenoe  are  not  sufficient  to  convert  a  devise  or  a  beqaest  into  a 
tmst    HopHns  v.  Qluni  el  al,,  287. 

8.  After  an  unqualified  devise  by  the  testator  of  his  property  no 
precatoiy  words  to  his  devisee  can  defeat  the  estate  previously  granted. 

9.  A  testamentary  direction  to  executors  to  sell  land  works  its  conversion 
into  personalty.    Miller  et  oZ.,  Executors^  Ac.  v.  Comnumwedlth,  321. 

10.  The  effect  of  such  a  direction  is  not  avoided  by  a  discretion,  vested 
by  a  subsequent  clause  of  the  will  in  the  executors  to  convey  land  to  a 
le^tee  in  satisfaction  of  a  pecuniaiy  legacy ;  if  land  is  conveyed  for 
this  purpose  by  the  executors  the  le^tee  will  take  by  purchase.     Ih, 

11.  Where  a  testator  domiciled  lu  this  Commonwealth  devises  land 
situated  without  the  Commonwealth,  to  be  sold  to  pay  pecuniary  lega- 
cies, the  legacy  will  pass  to  the  legatee  as  money  and  subject  to  the  law 
of  the  testator^s  domicile,  and  hence  will  be  subject  to  the  collateral 
inheritance  tax.    lb. 

12.  Where  there  are  two  parties  claiming  a  legacy,  neither  of  whom 
bears  the  name  of  the  legatee  in  the  will  and  it  is  uncertain  which  is  the 
one  intended  by  the  testator,  if  either,  it  must  be  determined,  by  a  con- 
sideration of  all  the  language  used,  and  by  proof  of  all  the  facts  and 
surrounding  circumstances.  Appeal  of  Washington  and  Lee  University, 
672. 
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